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State op Texas v. LEwis and othera. 

{Circuit Court, 2\r. D, Texai. April, 1882.) 

L Removal oï Cause— Nominal Parties. 

A tenaât in possession sued in trespsss to tiy tbe title te land, and who dis- 
daims title, may bave her landloid^, the real pàrty in interest, substituted as 
défendant. In such case she is but a nominal party on tbe record, wbose prés- 
ence could not defeat tbe right of tbe real parties in interest to bave tb6 cause 
determined in tbe fédéral court. ' 

Greene v. Klinger, 10 Fbd. Rbp. «89^ foUowed. 
2, Samk— Actions Bhought bt State— Alien DBîTENDANTS—RtaHT to Rb- 

MOVE. 

Where, by act of congress, the power oî tbe United States judiciary was 
estended to controversies between.a state and tbe citizens thereof and subjects 
of a foreign state, tbe act is broad enougb to cover a suit brought by tbe state 
against the subjects of friendly foreign powers, and such alien défendants, 
beine; the real parties in interest, bave the right to hâve their cause removed 
for trial to the circuit court, and a motion to remand sbould be refused. 

Motion by the Plaintiff to Eemand to the State Court. 

Clark éDyer, C. A. Jennings, the Attorney General of TexaSj and 
the County Attorney of McLennan county, for plaintiff. 

C. S. West and Gen. Thos. Harrison, for défendants. 

McCoEMicK, D. J. The record shows that in accordance with a 
joint résolution of the sixteenth législature, passed the nineteenth of 
February, 1879, directing a suit to be brought for the purpose of 
v.l2,no.l— 1 
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settling the title of the state, and of those who held title under the 
state, as purchasei'S of certain of the uuiversity lands, this suit was 
brought, in the name of the state, in the district court of McLennan 
county, against Jenny Lewis, a citizen of Texas. She answered, 
disclaiming ail title or interest, in her own right, in the subject-mat- 
ter in controversy, allegingi'-Khisî she; Vas*' only on the land in her 
capacîty as tenant of her landlords, Gregorio José Martinez Del Eio 
and Pabla José Martinee -Del Eioj and prays that^they may be per- 
mitted to appear as défendants. At the same "tîme the Del Rios, 
alleging themselves to be résidents, of the republic of Mexico and sub- 
jects of Great Britain, appear, and, making themselves parties de- 
fendant and answering said suit, proceed in due time, by proper 
8t^è;ftojferào'^e thë c*a^«e tp tlms dourt, and fiie-in due tirde iii4Hîi 
court the' transcrîpt of the prbcéédiiigs hàd in the* stàte' èonW.""' ' ' 
The grounds relied on in argument in support of the motion to 
remand may be resolved into two : 

(1) Because the défendant Jenny Lewis is a citizen of Texas, and a neces- 
sary party to the suit. (2) Because this court has no jurisdiction of a case 
wherein a sovereign state of this Union is the plaintiff, even thongh the de- 
fendants arealiens, and the case la atteni^ted to be brought hère by removal 
from the state court. 

fhe Texas statuts, in référence to the action of trespass to tfy 
title, providea in article éî89, Eevi St.: 

. ""Wlien such actions, gh^U be coniu),çnced against a tenant in possession the 
landlord may enter himself as the défendant, or he may be made a paj:ty on 
the motion of such tenant, and he shall be entitled to make the same defence 
as if the suit bad been originally commeneed against him." 

The défendant Jen^çy Lewis, apon her landlords becoming défend- 
ants, fully disclaimed ail interest amd any title in the land in suit, 
and asks thè judgment ôf the cOtirt. Whether, for certain pufposes 
of the action, the, plaintiff h3,|d, tbe right to hâve this disclaiming 
défendant, who was the actual occupier of the premisesj retained as 
a défendant, it seems clear to my mind that within the meaning of 
the acts of congress on the subject of removal of causes from the 
^àte courts, Jenny Lewis waSk mère nominal party, whose présence 
as a défendant on the ïôcord cbùld Hot defeat the right of the teàï 
défendants to the conti'ôvërsy to bâte the same heard and deter- 
mined bji' this court. This, ItMhk, is'cleiarly embraced in the actions 
and opiilionfi oî Jtidges' Duval, Wdod, 'ànd Pardee, in the cases 1,811, 
1,812, and 1,813. Greèné'v. KliAyer, in tho circuit court for westefû* 
district of Texas, at Austin, 10 Fed.^Eep. 689. 
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The otherground présents morô diffiiïulty, 'arid învolves questions 
'■which, while théy may hay&been the subjéct tnore or less of judicial 
discussion, have not been dîrectly învolvôd in any décision, of tie 
Suprême court, and as hérë preseùted have not, as I conceif e, Ëëén 
ruled upon by any of the circuit court decisioûs to which I have had 
a,ccess. I have not been able to examine the case bî Gale v. Bahcock, 
4 Wash.C. C. 34é, not being furnished oir able to obtain the report 
of the case, bat from références to it in other opinions it wab not à 
suit against an alien. The cases cited by plaintiff's counsel from 4 
Dallas, 12; 2 Pet. 136; S Crauch, 803; '2 Blatchf. 162; 3 Blatcbf. 
^44, do not reach the question involved hère. 

In Prentiss v. Brennan, 2 Blatchf. 164, Judge Nelson ô^refùlly 
limita his language to "individual parties," a limitation vhiiîh it is 
plain to iny mind must be implied in eaoh ôf the ôther cases cited. 

State V. Brailsford, 2 Dallas, 402, shows that Judge Iredell, oh the 
circuit, refused to let the state intervene, holding, as shown in his 
opinion, that "whenever a state is a party the suprême court bas 
exclusive jurisdiction of the suit." Mr. Justice Wilson expresses a 
différent view, and the other judges announce no opinion on that 
Question. 

In State v. Trustées of Unîversity, 5 N. B. E. 466, Judge Broôks 
refused to entertain a suit by the state against its own citizens, taking 
exception on his own motion to the jurisdiction, without the suggestion 
of counsel or benefit of argument thereon, and his view, strongly ex- 
pressed, is that where the jurisdiction dépends upon the character of 
the parties and not the character of the subject in controversy, any 
attempt upon thé part of congress to vest jurisdiction of causes in 
which a state is a party in the circuit court would be ineffectuai. 

In Wisconsin v. Dulutk, â Dill. 406, Mr. Justice Miller dismisséd 
the plaintiff's bill, (Dillon, G. J., concurring,) holding expréssly that 
a stat« cannot bring an action or suit in the circuit court of thé 
United States against a citizen or citizens of another state. His 
opinion in that case shows that it was carefully conèidered, and, 
though he suggests the limited opportunity which the éxigeney of 
the case gave for investigation, the cast of the opinion cleàrly shows 
that he then had présent before his mind the rulings and thç reason- 
ings of ali the reported cases bearing upon the question. Hé aliudes 
to the view that had been advanced, that the conàtitù'iîon having 
given the suprême court original jurisdictidii, that couirt côuld not 
exercise, also, appellate jurisdiction, and that, theréfore, if thé cif- 
ouit tîourt could exercise jiirisdiction in stich ffa'âea, iid appé'àl or wr'îè 
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of error could be had when such suits were brought in the circuit 
court; and he says that the natural import of the language used in 
the constitution favors very strongly this idea. He, however, waives 
this view of the question^ and proceeds to show that the constitution 
extends the judiciary power of the fédéral government to such cases 
(a state against citizens of another st^rte) and gives the suprême court 
original jurisdiction, and does not, proprio vigore, confer jurisdiotion 
of such cases on any other court; that ail other courts of the United 
States, being créatures of the statute, can exercise no jurisdiction but 
such as is given by the statute ; that if congress can confer on the 
circuit courts original jurisdiction in this class of cases, it is a suffi- 
cient answer to say that it has not done it. And, in conclusion, he 
announces "that it is with the less reluctance we dismiss the bill, as 
we must for want of jurisdiction in this court, because we hâve no 
doubt that both the state courts of Minnesota and the suprême court 
of the United States are open to the state of Wisconsin for such 
relief as she may be entitled to." 

Does it follow from the proposition that neither the constitution nor 
anyact of congress authorizea a state to sue in the circuit court, that 
where a suit is properly brought, in a state court having unquestioned 
jurisdiction, by a state against an alien, the alien cannot, under sec- 
tion 639, Eev. St., remove the cause to the circuit court? 

The language of this section is very broad : "Any suit commenced 
in any state court * » * may be removed * * * in the 
cases and in the manner stated in this section : First, when the suit 
is against an alien." This is certainly a suit brought in a state court. 
There can be no question a? to the jurisdiotion of the state court to 
enf orce the rightful claims of the state against persons or real prop- 
erty within her bounds. This case now stands as though it had 
originally been brought against the alien défendants; but at the insti- 
tution of the suit the only défendant then disclosed, and, for ail that 
appears, the ouly adverse claimant then known to the plaintiflf, was a 
citizen of Texas, of which parties only the state courts could enter- 
tain jurisdiction. It subsequently appeared (as Chief Justice Mar- 
shall announced might often occur) that the real parties to the 
controversy were such as brought the case within the judiciary power 
of the United States. A party clearly entitled to hâve his rights 
passed upon by the courts of the United States, finds himself sued 
in a state court in a controversy involving values of large amount. 
A statute of the United States, expressed in terms apparently broad 
enough to comprehend his case, directs the steps by which he can 
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remove the case to the circuit court. Thosè steps are taken; the 
case is docketed hère in apparent accordanee with that statu te. Is 
this court without jurisdiction because jurisdiction has not been given 
by the act of congress ? 

The language of the act is surely broad enough to include this case, 
unless the true construction and import of section 2, art. 3, of the 
constitution withholds from the législature the power to vest juris- 
diction in the circuit courts, (dépendent upon the oharaeter of the 
parties,) in cases "in which a state shall be a party. " In my judg- 
ment this is not held by the case of Wisconsin v. DtUuth or Prentiss 
V. Brennan; and the reasoning of Chief Justice Marshall in Cçhens v. 
Virginia, 6 Wheat. 264, and in Osborn v. Bank of U. S. 9 :Wheat. 
738, is certainly not inconsistent with the view that congress; could 
vest such jurisdiction in the circuit courts. The language used by 
him in his opinions in those cases, fl,nd the language used by Mr. 
Justice McLean and Chief Justice Taney in the opinions they 
delivered in the case of Pennsylvania v. WheeUng Biidge Co. 13 How. 
520, indicates that those eminent judges, and perhaps the whole 
court as then constituted, were of opinion that the giving the suprême 
court original jurisdiction, in cases "in which a state shall be party," 
did not 80 vest in that court exclusive jurisdiction in such cases as 
to withhold from congress the power to vest in the circuit court a 
concurrent jurisdiction in such pases. 

It is conceded, being weU settled by . those cases and many subsé- 
quent ones, that cases where the subject-matter of the controversy 
would give the fédéral judiciary jurisdiction, may originate m other 
courts and be removed to the circuit court or taken by appeal or writ 
of error to the suprême court, although a state shall be party. And 
this was the phase of the question judicially pressing upon the mind 
of the judges in those early cases. They appear to consider the pro- 
vision giving the suprême court original jurisdiction in cases in which 
a state shall be party, to hâve been adopted out of regard for the 
dignity of the party. At the time of the adoption of this provision 
of the constitution it h ad not been deemed necessary or expédient to 
exempt the states from being sued by citizens of another state, or by 
citizens or subjects of foreign states. Now, out of regard to the dig- 
nity of a state, she is exempt from being sued in the United States 
courts, and on account of her dignity she is permitted to bring an 
original suit in the suprême court of the United States, when she has 
a case to which the judiciary power of the United States extends. But 
when, disregarding or waiving this privilège, she voluntarily cornes iato 
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: anothet.icourtj mugt she not corne aô any other suitôr, subject to al! 
the conditions and provisions which would apply were one of her cit- 
izens the plaintiff instead of herself ? 

Hère, as this suit now stands, the state of Texas has brought a suit 
in a state court, wherein the amount in dispute, exclusive of oosts, 
greatly exceeds the sum of value of $500, against alien défendants. 
It does not appear that the aubject-matter of the suit falls within the 
judiciary power of the United States, hence there can be lo removal 
by writ of error after trial to the suprême court. There is no statute 
providing for removal before trial of any sait from a state court to 
the suprême court of the United States. If congress can provide for 
the removal of such cases to the circuit court, the provision is ample. 
If congress cannot so provide, hère is a case betweeri a state and a 
subject of a foreign state, (to -which the judiciary power, by express 
terms, extends,) wherein the subject of a foreign state cannot invoke 
the protecting œgis of the judiciary power of the United States. And 
if that power was extended to controversies between a state and the 
citizens thereof, and subjects of a foreign state, to give to the subjects 
of friendly foreign powers an assurance they might not be able other- 
wise to entertain, of receiving impartial justice in the judicial déter- 
mination of any controversy which might be urged against them by 
one of our states or the citizens thereof, surely this case brings thèse 
défendants within the mischief intended to be guarded against. Hère 
the state on her own behalf, and that, too, as actual trustée of a sacred 
fuad, dedicated to a purpose which enlists the most noble pride and 
warmest affection of our whole people, and also on behalf of individ- 
ual citizens, numerous, perhaps, and influential résidents of McLen- 
nan county, where the suit is brought, who hâve purchased lands 
from the state involved in the same questions sought to be settled by 
this suit, brings this suit in her own courts against thèse alien de- 
fendants. In the absence of constitutional or statutory provisions 
reaching the case, its features, as I bave grouped them, would âddress 
a constituent or législative assembly rather than a court of justice. 
But courts of justice, in the discharge of their duty to déclare the 
true import and construction of constitutional and statutory provis- 
ions, do dérive abundant aid from the considération of ail the 
material features of the case actually made before them; and it is 
this which gives to judicial décisions a weight of aufchority not é,é- 
corded to any merely spéculative reasoning of the most eminent 
judges. From a careful considération of the terms of the constitu- 
tion,, and of the acts of congress bearing on the questions, and à f uH 
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examination of ail the authorities to which counsel bave referred, I 
am constrained to holdthat the défendants. haTe the right to bave 
this cause tried by this court, and that the motion tp remand sbould 
be ref used. And it is so ordered. 

'NOTÉ. ■ ' .'..',!'/' ■'''"':' 

îToMiNAx Parties; The non-joinder of nominal br nnnecessitry fjàrties 
will hofc déféat the right to a removâî.(a) They are not'td'be tt^tëd Rs par- 
ties, although made parties to the siiit.'(6) So, if a citizen of the state where 
suit is brought is net a necessary party, and his présence is not eSséntial, the 
non-rCsident défendant may remove although the forpier does nôt unité in 
thé pétition ;(c) and where ail the défendants join but. pne, and that one is an 
unnecessary party, the cause may be remov0d.(d) So^if plE^intiff is a citizen of 
another state hé may remove the cause if some of the défendants, citizep.s of 
another state, are merely nominal parties.(e) The right to a removal is not 
aflfected by the faet that a défendant, a citizen of Jjhe sanjestate, is a proper 
but not an indispensable party to a separable çontroversy.(/) Where. the 
real party to a çontroversy is clearly entitléd to hâve his rjghts passed upon 
by the conrts bf theUnîted States, he is entitléd to remove although the nom- 
inal party haS no such right.(5f) So, whére à landlotd, the réàl ô^ner, 
assumes the defence, he makes himself a party, and being the real défendant 
may remov^ f;he cause if he be a citizen of a state other tban that of the 
plainti£E.(A) So, in ejectment, thç sole owner may, remove, although his 
grantor, a citizen of the same state as plaintiff, is a party.(i) If the only re- 
lief prayed în a suit against a corporation and its officers is by injunction, the 
offlcers are merely nominal parties ;(^')' so of a suit to enjoin the exécution of a 
lease.(&) They are aiot such necessary parties to a suit involving title to 
lands as to prevent a removal.(7) Officers joined as défendants in equity, but 
as to whom no rehef is prayed, are nominal parties, such as will nojt defeat 
the right to a removal.i(w) Wh^re a non-resident stockholder of a banking 
corporation does nqfunite'în the application, the corporation cannot be heard 
to eomplain; the Objection can only be assigned as'error by the party hîm- 
self.(») Staté and 6bunty officers are not necessary parties to a controvôrsy 
relating to the validityof bonds, (o) — [Ed. 

(«) Wood T. Davis, 18 How.467 ; Ward v. Ar- (/) Barney v. Latliam, 2 Morr. Trans. 638. 

redondo, IPalne, 410; ArapahoeCo.y: KaiisasP. (r) Cohene T. VTirginia, 6 Wheat. 284. 

K. Co. 4 DiU. 2?7j Edgerton v. Gilpin, 3 Woods, (A) Greene v. .Klinçer, 10 Fed. Rep..689. . 

277; Fi,^k v. Chicago, r: I. & P. R. Co. 53 Barb. (<) Gallowây v; Ore Kriob Co. 74 N. C. 200. 

472î }Iayor,etc.,T. Cummins, 47 Ga. 321; Callo, (^) Hafch v. Chicago, R. I. & P. R. Co. 6 

way vi Ore Knob Co. 74 N. C. 200: Blatchf. 105. 

(») Llvingston v. Gibson, 4 Johns. Ch. 94; (*) Pond v. Slblty, 7 Fed. Rep. 129; Nat.Bsnfe 

James v. Thnrston, 6 B. I. 428. of Lyndonv. Wells RlT. Mannfg Co. 7 Fed. Rep. 

(c) Hatch V. Chicago, R. I. & P. H. Co. 6 760. 

Blatchf. 106; Ex parte Girard, 3 Wall. Jr. 263; (i> Nnt.Bank of Lyndon v. Wells Riv.Mannfg 

Hadley t. Dunlap, 10 Ohlo St. 1; Llvingston v. Co. 7 Fed. Eep. 760j Pond v. Sibley, Id. 129. 

Gibbons, 4 Johns. Ch. «4, contra; Wllson v. (m) Fiskv. Chicago, E.I.& Pi R.Co. 6 Blatchf. 

Blodget, 4 McLean, 363. 1U5. 

(d) Cooke V. Seligmari, 7 Fed. Rep. 263. («) Danrllle Bk. & T. Co. v. Park.s, 88 111. 170. 
(«) Akerly y. Vilas, 2 Biss. 110. See Sanda T. (o) Town pf Aroma T.Auditor, 2 Fed. Rpp. 33: 

Smith, 1 Dill. 29a 
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Fpu^TAiN V. TowK op Angblioa. 

{Circuit Court, N. D. Nmo York. April, 1882 ) 

1. Removaii of OAU8B8— Assignées ab Paeties. 

A plaintifl who has been introduced into a controversy by assignment or 
transfer merely that he may acquire a standing and relation to the controversy 
, to enable him to prosecute it for the bénéficiai interests of the original party, 
is improperly and collusively made a party to tlie sait. 

2. Samb— CoLLUSivB Assignment. 

Where the plaintifE has no substantial interest in the coupons sued on, but 
obtained the légal title to enable him to maintain the action, and where ho 
bought them without àny inquiry as to their validity or value, and pretended 
to pay for them by a check which he never paid, it is the duty of the court to 
dismiss the suit. 

Spencer Clinton, for plaiûtiff. 

lîamilton Ward, for défendant. 

Wallace, C. J. By the fifth section of the aei of March 3, 1875, 
to détermine the juriadiction of circuit courts of the United States, 
it is declared that if at any time in the progress of a case, either 
originally commenced in a circuit court or removed theré from a 
state court, it shall appear that such suit does not really involve a 
dispute or controversy properly within the jurisdiction of the court, 
or that the parties to said suit hâve been improperly or coUusively 
made or joined, either as; plaintiffs or défendants, for the purpose of 
creating a case cognizable or reraovable under the act, the said cir- 
cuit court shall proceed no further, but shall dismiss the suit or 
remand it to the court from which it was removed. 

This action présents the question whether the plaintiff has been 
improperly or coUusively made a party for the purpose cif creating a 
case cognizable by this court within the meaning of the section re- 
ferred to. 

It is said by the suprême court in Hawes v. Contra Costa Water 
Co. 25 Alb. Law J. 146, [S. C. 11 Fed. Eep. 93, note,] that this 
statute strikes a blow at improper and collusive attempts to impose 
upon this court cognizance of cases not justly belonging to it. Be- 
fore this act was passed it was settled law that although a transfer 
of the subject of the controversy may hâve been made for the pur- 
pose of vesting an interest in parties compétent, by reason of their 
domicile, to litigate in the fédéral courts, that circumstance would 
not defeat the jurisdiction if the transaction invested the assignée 
with the real interest in the subject-matter; yet, if the assignment 
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■was colorable ônly, and the real interest siill remained in the 
assignor, jurisdiction would not be entertained. Barneyv. Baltimore 
City, 6 Wall. 280. The section in question, therefore, was quite 
unnecessary if it was only intended to reach a case in which tlie 
plaintif?, by assignment, obtained merely a colorable title to the sub- 
ject of the controversy. It is not difficult to discern the puî-pose of 
the section. It had long been notorious that the jurisdiction of the 
circuit courts was constantly invoked for the benefit of parties not 
within the class which the constitutional grant of jurisdiction tothe 
fédéral courts was intended to înclude ; by parties who, becauâe they 
were citizens of the same state as their adversary, could Only resôrt 
to the courts of the state, but who, for some ulterior motive, dèsirèd 
to resort to the fédéral courts. The convenient device was r^sor.ted.to 
of transferring the subjeqt of the controversy to a citizen of another 
state, a friendly coadjutor, who, while acquiring the légal >titlej' was 
expected to litigate for the benefit of the original party. Thus, new 
parties were introduced into controversies in which they had no sub- 
fltantial interest, merely to bring cases intp the fédéral jurisdiction. 
It cannot be doubted that the provision in question wa? intended to 
meet and prohibit a jurisdiction sought and obtained by suoh col- 
lusive methods. It should be held that a plaintiff who bas been 
introduced into a controversy by an assignment or transfer merely 
that he may acquire a standing and relation to the controversy which 
will enable him to prosecute it for the bénéficiai interests of the orig- 
inal party, "has been improperly and coUusively made a party for 
the purpose of creating a case cognizable under the act." 

No better illustration of the class of cases which the section was 
intended to meet could be presented than the présent case affords. 
It is palpable upon the évidence that the plaintiff has no substantial 
interest in the coupons which are sued upon, conceding that he 
acquired the légal title to them so as to enable him to maintain the 
action. He bought them at tbe solicitation of one Dick, without any 
inquiry as to their validity or value, and without any negotiation con- 
cerning the priée to be paid. He pretended to pay for them by a 
check which he has never paid, which was made for the full face 
amount of the dishonored and contested coupons, which was paid, if 
paid at ail, by a bank of which Dick was a director and the plaintiff 
was an assistant cashier; and which, after the expiration of three 
years, he has never heard of since he gave it. He testifies he had no 
Personal interest in the transaction. He was informed the coupons 
would hâve to be coUected by suit. He placed them in the hands of 



^ck,'^ attomey, f of içoUection, very soon after, i;e<îemiig ttem, He 
testifies that he did not expeci to be responsible to the attorney for 
hifl chp.rges. In short, he was merely an instrument of Dick, se- 
lecied by Dick, and invested with a formai title to the coupons, in 
order that Dick might litigate them in a fédéral court. 
;, It is the duty of the court to dispiiss the suit. 

' Note. A bona ftde conveyance of property în controversy for the express 
purpôsô of conferring jurisdiction, is no ground for rémaiiding a cause to the 
State court, {Hoyt v. Wright, 4 Fia). Eep; 168 ;) but a défendant càntiot acquire 
the right to a removal by the purchase of the interests of his co-defendants. 
Temple y. Sm/tt, 4 FEK.BEEi 392. Where a citizen transfers mortgage notes 
to a foreigner for thé purpose of giving jurisdiction, not accompanied with 
an agreement for a retransfer, the circuit court will take jurisdiction of the 
cause wheu rettioved. Jfartora v.ifWis, 10 Ped.Rep. 410. So the right to sue 
is not invalidated by the fact that the note was transferrêd for the purpose of 
giving the court juilsdlction ; {Lanning v. Loekett, 10 Fed. Rep. 451 ; affirmed, 
S. C. 11 FED. Bep. 814;) but the transfer of a deed malaflde in one state to 
the citizen of another will not enable the grantee to maintain ejectment in 
such court. Greenwalt v. Tiieker, 10 Fed. Rep. 884. ïhe circuit court has 
no jurisdiction of a cause on the ground of citizenship, where the nominal par- 
ties are not the réal parties in iûterest, but hâve been made parties collusively, 
to bring the controversy within the jurisdiction. Marion y.Ellis, 9 Fed. Bep. 
867. Where parties conveyed lands to a stranger, a «itîzea of another state, 
without his knowlei^ge audrwittiout considération, for the purpose of creating 
jurisdiction in the United States courts, the transactiou wu^ oiily colorable 
and collusive, and the suit must be dismissed. Coffln v. Haggin, IX Fed. 
Bep. 219.— {Ed. 



LoGAN V. Gbeenlaw and others. 

(Vircuit Vourt, W. Z>. Tennessee. May 20; 1882.) 

EQTjmr— Pleadikg— FoEiTEB Surr Pending — Abatement— State aud Fed- 
BBAL Courts. ' 

The pendency of a bill in equity for the same subject-matter, and between 
the same parties, in a state court, is no bar toa sinjilar bill in the fédéral court 
in the same state, 

Same — Partneuship BTLi.r— Administration Bni/. 

Where a partner flled a bill in the state court to settle the partnérship against 
the représentatives of his deceased partner, and subsequently a créditer flled a 
bill uûder thé Tennessee Code, in the samè court, against the représentatives 
ofi the deceased partner, to sell land to pay debts, and in tea'ch of thèse pro- 

. ceedings a non-resident cr«ditor of thé partnérship flled a pétition to hâve hei 
debt paid, Jield, that; a plea of former suit pending, setting up thèse proceed- 
inga, in defiiûce bf a bill' to settle the partnérship, flled in the state court by 
the non-resident creditorj'àad by her removedto the fédéral court; was'iiisuffl- 
cient. '.:■■': , • ; ;, ,. ..■■:..'.■. ^r; •, : / '(.' .." 
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3. State akd Feperal Courts— Concurkent Jubisdiction — Possession op 
Phopèrtt. 

Whenever a court, by mesae or final process, or witliout any process, lias 
in its possession property which it is proceeding to dispose of accordingto itg 
pràctice, another court, except one of superior supervisory jurisdiction, will 
not by its process, or otherwise, undertake to dispossess the flrst court or i^ 
ofBcers. But this doctrine does not apply to ousf the jurisdiction of ail other 
courts to détermine the same controversy, so far as they may rightfuUy do so, 
but only to protect the immédiate possession of the flrst court and its oflScers 
from disturbance; And whenever the litigation is ended, or the possession of 
the court or officer discharged, other courts are ât liberty to prooeed according 
to the rights of the parties, whether thèse rightsî require them to take pos- 
session of the property or not. Hdd, tlwrefore, tbat a partnership créditer 
may prqceed with a bill to settle the partnership and subject partnership assets, 
altbough there may be at the same time a bill between the partners peading 
in a court of concurrent jurisdiction in another forum wherein the prpperty is 
in the hands of a receiver, so long as it does not iriterfere with the jpossession 
of the receiver. 

In Equity. 

The bill which was originaUy filed in the state court allèges : 

That the plaintiiï is a citizen of Mississippi and the défendants are citizens 
of Tennessee, and that the plalntifE is a créditer, by judgment of the suprême 
court of Tennessee, of the firm of W. B. Greenlaw & Co. for the sum of 
S3,857.34, and costs ; that the flrm was composed of W. B. Greenlaw and J. 0. 
Greenlaw, bothnowdeceased; that, pending plaîutifE's suit against them, J. 
0. Greenlaw died, and the surviving partner filed a bill to settle the partner- 
ship against the représentatives of the deceased partner, who had left a will ; 
that that bill prayed for a gênerai settlement between the brothers, but par- 
cicularly the partnership, to ascertain and pay its debts by a sale of sufficient 
jf the partnership property for the purpose, and f or a division of any surplus; 
ihatHefendants appeared, and, after certain proceedings had, commissioners 
«'ère appointed to divide the property, mostly real estate, and made a report 
lividing part of the property, which report was confirtned; that as to another 
jart they reported that partition could not be made withoufegreat sacrifice to par- 
.ies interested, and recoramended that it be held in common "till the termination 
)f the litigation then pending in regard thereto;" that the court decree<:l that 
hat portion " be held by W. B. Greenlaw as tenant in cotnmon with the widow 
ind heira of J. O. Greenlaw, deceased, with f ull power and authority to col- 
ect rents, pay taxes, and insure and manage said property, subject to the fur- 
Jier order of this court;" that by sundry orders of the court the case was 
eferred to a spécial commissioner to take proof and report " the debts due 
tnd owing by the said flrm, and its remaining assets ;" that on November 28, 
.879, he reported the elaims set out in the bUl, including that of the plaintiff 
n this case, she having, dutîng the pendency oï that Suit, obtained her judg- 
nent, as mentioned in this bill, which report was cohfirined; that pending the 
iroceedings çn that bill W.B. Greenlaw, who wa9 the exeeutor of J. 0. 
irreenlaw, died, and the commissioner reported "that J. 0. Greenlaw's repre- 
entatives claim that, in view of the insolvency of W. B. Greenlaw's estate, 
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which bas been suggested in proceedings in thîs court, the flrm property is 
flrst liable for any of thèse claims that may be eventually established against 
it, and that any aliénation by W. B. Greenlaw of his interest, by either deed, 
mortgage, or deed of trust, or otherwise, cannot operate to relieve it of this 
charge;" that tlie commissiouer reported that the only assets of the flrm 
remaining undisposed of were certain parcels of real estate, six in number, 
situated in the city of Memphis, ail described in the report and the bill in this 
case, a body of land in Arkansas, and certain claims against the city of Mem- 
phis, one Walt and J. R. Williams' estate, also described ; that on the confirmation 
of this report on Pebruary 19, 1880, it was among other things decreed " that 
the claims aforesaid against Williams and Walt be vested in D. H. Poston, 
adhiinistrator de bonis non of J. 0. Greeclaw, witb right to use names of the 
heirs and exécuter of W. B. Greenlaw in collection of the same;" and that 
" the balance of the personal and real assets of the flrm of W. B. Greenlaw & 
Co., and particularly the real estate set ont in the report herein, be held sub- 
ject to thé f urther orders of this court for the pui^oses of the partnership, the 
payment of its indebtedness, and the equalization of the partners." 

The bill also allèges that the parties to the suit of Greenlaw v. 
Greenlaw, bèing représentatives respectively of J. 0. Greenlaw and 
W. B. Greenlaw, "neglect and refuse to make, or cause to bemade, a 
sale of thé siaid firm property so reserved as aforesaid, or its applica- 
tion to the payment of the firm debts. They also resist and oppose ' 
any application by the. creditors of the said firm to be allowed to in- 
tervene in the said cause and to procure a sale of said property." It 
also allèges that the property is depreciating in value, and the taxes 
are allowed to accumulate and remain unpaid; that the property, or 
some of it, is in possession of tho People's Insurance Company, which 
claims it by some title from W. B. Greenlaw. This company is made 
défendant to this bill, and its title disputed as against the plaintiff's 
ri^^t- Ail the personal représentatives ^nd heirs or devisees of the 
Greenlaws, and ail the creditcre mentioned in the commissioner'e 
report, are made défendants. The bill prays : 

"That on final hearing a decree may be made diuecting the sale joft ail the 
said partnership property for the payaient of the partuerahip'debtâ, and par- 
ticularly the debt due the plainti#f aforesaid, and th*t fluch sale be so made as 
to bar the equity of rédemption; that proper, références be màde, and the 
prqper aecpuats taken and stated; that a receiver may be at once appointed 
and direçted to take possession of and controL the said property, OoUect the 
rents, pay the taxes, keep it in repair, and do whatever else: may be required 
of him; that the title or claim of tlje People's Insurance Company be decreed 
subordinate and subject to the liens and claim of theplaintifl and the other 
partnersfiip creditors; and that the plaintifiE may hâve ail other just, proper, 
;md necessary relief." ; ; 
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A guardian ad liteèi waa appointed for the minor défendants in the 
state court, and he and the heirs and the administrator de bonis non 
of J. 0. Greenlaw, deceased, demurred to the bill, and their demurrer 
was overruled by the chancellor, W. E. Greenlaw, executor of W. 
B. Greenlaw, deceased, flled a çlea setting up that there was pend- 
ing in the same court an insolvent bill against him to settle the 
estate of bis testator according to the laws for the settlement of insolv- 
ent estâtes, and also the statûte of limitations in ' f avor of dead 
men's estâtes. î>. H. Poston, administrator de bonis non of J. 0. 
Greenlaw, the heirs, and the guardian ad litem, filed a plea of a former 
suit depending, alleging that the plaintiflE exhibited her pétition in 
the chaneery suit in that court in the case of R. G. Brinkley v. P. 
H. Poston, Adm'r, etc., a créditer 's bill seekingthe same relief as the 
bill in this case seeks, asking to be made a party thereto, and. to 
bave the same relief the plaintiff was seeking aa to bis debt, and the 
same she now seeks by this bill< which proceeding was stiU pending. 
The People's Insurance Company filed a demurrer» Whichwais over- 
ruled by the chanceUor. When the cause was ia this condition the 
plaintiff filed her pétition aaxd bond (November 25,: 1881) to remove 
it to this court, and a motion to jcemand for want of jurisdiction was 
refused. 

The représentatives of J. Oi Greenlaw thereupon,, by leave, filed 
amended and additional pleas las foUows : 

(1) The plea before mentioned of former auit pending is amended by 
alleging that the suit of Brinkley v-. Poston, Adm'r, was flled " under thèaot of 
1827 for the subjection of the real estate of solvent estâtes of deceased per- 
sons," and was subsequently further amended "so as to^mbrace the admin- 
istration of the partnership assets of W. B. drreeulaw & Ço^ ai^d especially 
the property mentioned in this proceeding," and that bëfote this suit wàs 
biôught the défendants, as the représentât! veti 'of J. O, Greenlaw^ deceased, 
"had answered and made defence thereto." (2) An additional plea sets up 
the pendenpy of the suit ;0f &r^nlq.w v. Greenlav), mentioned in the bill, and 
avers that the decree conflrming the commissioner^' pepprt dpelared that 
" the real estate set out in the report be held subjèct to the further orders of . 
the court fpr the purposes of the partnership, the payment of its iudebtedness, 
aud the equaliZa.tion of the partriers ** that on'a certain da,y thé plaintiff heré 
flled her {Jetitioti "of intervention," asking "that said piiôperty-be sùbjeéted 
to her said alleged demand," and that aaid pétition hasneverbeendismlssed 
or;'!struck from the files," buttis stiU pending, and défendants plead said 
prpceeding in bar of the presen,t bill. , (3) Another additional plea is p^^isely 
like the feregoing, except that it contains the averment that " said property 
is, and was at the flling of this bill, in the hands of a receiver In said causé, 
which said receiver was by the court appointed, and isln charge dftli6'i«rits 



and profits thereof underorders of the court." ,(4) The remaining -ad- 
ditional plea is substantially the sanip as thè flrst one, setting up the chancery 
cause of Brinkley v. Poston,'Adm'r, as à, tormer suit pending and a bar to 
this bill, except that it aVers that the plaintifE here'filed her pétition in 
that causé asking the same reli«f she askS' by this bill, which was and is still 
pending "as a matter of litigation in that suit*" the. same being "a creditors' 
Mil, flled and defended under the act of 1827," and that the property is there 
m custodia legis. 

Thèse pleas hâve been set down and argued for msufficienoy as not 
showing a defence to the bill. 

William M. Randolph, fôr plaintiff. .■ 

Pinlay é Peters and T. B. Turley, îor deîeTiàa,ritB. 

Hammond, D. J. Thèse pleaa are argumentative, and aver conelu- 
flions of law rather than facts, so that it has eèemed to me better to 
refer the case to a master, according to the ordinary praotice, to re- 
port whether the suits pleaded in bar are for the same cause of action. 
1 Daniell,, Ch, Pr. (5th Ed.) 6B7. But other business has already 
delayed this jùdgmentso long that I hâve concluded to dispose df the 
pleas without a référence. And, disregarding any defective àver- 
ments, but treating the allégations for ali that, by inténdmen|i, they 
can be held to présent to the court, it appears that the defence i» 
narrowed to the simple question whether or not the chancery court 
bas suoh' juriisdiction of the subject-matterof this suit that we should 
not proceed hère either by reason of » total want of jurisdiotioH or of 
comity betwean the courts. ■„ , 

Ordinarily the pendency of anothér suit between the sàme parties, 
in an indepërtfent jurisdîction, isno bar, or rather does not wôrk an 
àbatéinent, 1 DanieH, 'Ch. Pr. (^th Ed.) 633, and notes; Ins. Co. 
\. Brune, Q61I, S. 588! The sûitor can hâve only one satisfaction, 
but may pursue as many .différent remédies in dilîerent jurisdictions 
as he can find applicable tohis case. This is the rule of the. Tennes- 
see courts. Lockwood v. Nye, 2 Swan, 615. In Stanton v. Emhrey, 
93 0. S. 548, thé principle waa confirmed by the suprême court of 
the United States, and mahy of the aiithorities are coUected by Mr. 
Justice Clifford; and Chief Justice Waite, in Parsons v. Bailroafi Co^ 
1 Hughes, 279, applies it to a gênerai creditors' bill in the fédéral 
court of South Carolina, where a similar suit was pending in the 
stàte court of that state. No atteinpt was there made to reach the 
property of the cdmpany, but Only to ciaiiln judgment, the court say- 
ing: "It wUl be titnô enough to considér how to reach anypôrtipn of 
the property involved in the litigation pending, in. the state. oppri for 



tlié pui-iposé 6i %ub]èètiiï^ it W tîie paymëat ùi 'liîs Jndgnient when lie 
attempts to do so. " The rule lëeeras to be the samô as between the 
courts of the séveral dominions ^ih thô ûnited kîngdom of Gi'éat 
Britiain. Phosphate Co. v. Molleson, 1 App. Cas. 780. ' ' 

There is also another rule that seems applicable to thîs case, par-» 
ticularly in view of the allégation oîthis bill thàt défendants resist 
any attempt of theplaintiff hère to' éontrol or interfère with theman* 
agement of the suits pleaded in abatemen't hère, -which is that theté 
will be nostay of proceedings where the second suit is brought by â 
différent plaintiff from the first, linless the plea avers that the firèt 
Suit bas proeeeded toa deoree, because "non constat that adécree will 
■éver be obtained." Moore v.Holt, S Tënn. Gh. 141, 143, and cases 
there cited; Macey ■v.-Childress, 2 Tenn. Ch;23 ; Ins. Co.\,Eruhè,sûprcc, 
Vhere Mr, Justice Strong says that à final decree in f avoir of the samé 
party might be pîeaded in bar, and the plea bf a former sûit^pending 
in the same jurisdiction is an abatement only becausé thé second suit 
is vexations. The authoritiès will shôw, I think, that evén in thé 
«àme forum it is a mère nia tter of discrétion whether the second suii 
shall abate or be staid, and thât where a stay is allo'wed it will be 
genérallywith lôave to the jilkintiff to apply to go on with' the séèond 
^uitif the first is obstructed or does notprôc'éed in the regular coursé!. 
1 Daùiell, Ch. Pr. 633. If , thérefore, the bill coritains an âverment 
that it is filed because the plaiïïtiff is not allo'wed to interfe*e with iUk 
other plaintiff's right to control the litigation, orto shàire in'that cBii- 
trol, it woiild seeni that such an âverment shoiild be denied to invbke 
ihe discrétion of the court to 8ta;y the second suit. It is' laid' dowh 
by Mr. Daniell that where a bill is filed by oiie creditbr in bèhaif oï 
hîtnself and ail other créditera, and another creditor doûies in and 
inakes himself a party, he becomes a quàii plaintiff, àtid the plea îs 
^ood as against ànother bill by him, bis remedy béing, if the first 
plaintiff is dilatory, to apply for liberty to conduct thé cause'himself. 
iDaniell, Ch-tr. 635, and casés cited. 

There seéms also to be a distinction between cases where thé 
«reditor, coming in as a quasi party before or after a decréé foiran 
account in the first suit, files a second bill.' In cases wheré hecan- 
not corne in until after a decree for the account he is not pteBlucted 
firom a second biHunless thèré bas been a deereè tô whiéH' he iiiay 
"become a palrty; in the other cases he iis so precluded. td. "Whàt 
•fhe efféct ofthe stàtnïory practicè of the 'staiecourtsniaybe on thèse 
"rtileS it is not necéssâry now tô iriquivé. WHei'é thé bills'à'i'è' filed 'la. 
■4ihé sàme court (as this wâs) il iy doubtlesè'wtthiiiHiie'pirbvih'Ge'of tfi'à 
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chancellor to control the whole subject by ordering a consolidation, 
or tbat the second suit be treated as a pétition in the ârst, as he no 
doubt would bave done if the cause bad remained in bis court. But 
hère, in another jurisdiction, we must treat the subject as if the bill 
had been originally filed bere, and, as ,1. bave shown, sucb a plea is 
not applicable unless it be a plea, in bar setting up, not another suit 
pending, but a former recovery, in which plea a neceasary ayerment 
is that the first suit bas proceeded to a decree; and it seems to me 
plain tbat t^is plaintiff bas not recovered sucb a decree in the chan- 
cery court, eitber as an actual or quasi party, as would amount.Jioai 
former recovery for tbe same relief she now seeks. In the cas^.of 
Greenlaw V. Greenlaw neither she nor any créditer was made a 
party, as they ail should bave been bad the bill been filed- in the in- 
terest and for the benefit of tbe creditors; but it was a suit between 
the pairfiners inter sese and for thçir in terest, that of tbe creditors 
being pnly secondary, and brought into it merely because it was 
necessary in order to adjust the partnersbip mattera. If any ored- 
itor had been in control of the suit it is probable tbe decrees wpuld 
bave been of a différent ch^racter. Tbe suprême court of Termessee, 
in tbe case of Moffatt v. Wells, M8S. • Jackson, April, 1882, has re- 
reeently decided tbat a bill by one partner agaiust another tosettle 
tbe partnersbip, even wbere it was insolvent, did not impound the 
property or make it a trust fund, nor preclude creditors from proceed- 
ing in tbe same or another court by attachment to secure their debts. 
, It is.true, in this case there was a référence to a master to ascer- 
tain and report the debts, and according to the bill plaintiff proved 
her debt before him, and he repprted it ; and according to the pleas 
bere she filed ber "pétition of intervention," which I suppose means 
a pétition to become a party, eitber plaintiff or défendant, the plea 
does not say which, asking to bave the property subjeoted to her debt. 
The plea. only avers that her pétition has never been dismissed. It 
does not aver that it has ever been granted, and she made a party by 
the necessary order; and in the bill it is averred that the défendants 
bave denied her admission to control as a party. It is plain, there- 
fore, that she is not a party to tbat suit, in the sensé that the law 
requires, to make the plea of former suit pending available. 

We eome now to the other. suit of Brinkley v. Poston, Adm'r,.whioh 
is alleged in the ,pleas to baye been filed under the Tennessee act of 
1827, (T. & S. Code, § 2267 et seq.) This act allows an exécuter, 
administrator, or any créditer, wbere the personal assets of a de- 
ceased person bave been exhausted in the payment of debts, to file a 
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bill in eqaity to subject the lands descénded to the heîrs or devised 
by the will to Buch payment. It is very clear that such a bill is not 
for the same purpose as that filed in this case. It may be that a 
creditor of J, 0. Greenlaw, in his capacity as a member of the firm of W. 
B. Greenlaw & Co., might there prove his debt, and seek satisfaction 
eut of his estate; but it is not like a bill by that or another creditor 
against the partners, or their représentatives, to subject the part- 
nership assets. But the plea avers that the bill was subsequently 
amended "so as to embrace the administration of the partnership 
assets of W. B. Greenlaw & Co., and especially the property jnen- 
tioned in this proceeding." It appears from the bill (and by the 
other pleas, if they can be looked to in this connection), that thèse 
partnejfship assets were in the hands of W. B. Greenlaw, surviving 
partner, where they piroperly belonged, and not in the hands of J. ,0. 
(ïçeenlaw's représentatives or heirs, and that the surviving p3,rtner had 
long before filed a bill (the case of Greenlaw y ^Greenlaw, supra) to settle 
th^, partnership, and it is diffioult to perçoive how the amendment 
could be pertinent to the original bill. But if the title had descénded 
to J. 0. Greenlaw's heirs, so that it was a proper amendment, it was 
only for an incidental purpose, the main object of the bûl being to 
selL J. 0. Greenlaw's real estate to pay bis debts, and not a bill to 
settle the partnership in the sensé of the rules of law governing this 
defence of a former suit pending. The authorities a,lready cited show 
abundantly that it must be a suit between the same parties and for 
the same purpose.. If the first suit bas any other purpose with which 
this plaintiff, in her capacity as a partnership creditor, has nothing to 
do, she cannot be embarrassed in her pursuit of partnership assets 
against both partners by litigation between the individual creditors of 
one partner and the représentatives of that partner. 

The fundamental requirement of a plea of former suit pending is 
wanting — the object of the two suits is not the same. Watson v. 
Jones, 13 Wall. 697, 73.7. Hère she is suing, as she may, both part- 
ners, and seeking to establish her claim to bave a court of equity 
subject partnership assets in the hands of the surviving partner or his 
représentatives, presumably, to her debt and those of other partner- 
ship creditors. There she is suing, as she may, one of the partners 
or his représentatives, and seeking to subject his individual assets, 
or such of the partnership assets as be or they may bave posseased 
themselves of, to her debt; but the suits are by no means the same. 
The same prpcess of a partnership account and settlement may be 
v.l2,no.l— 2 
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necessary in both/W tof âscertiam hër riglit in eitHeir; but the pur- 
pose of the two Buits is hot the sàme in any othéir sensé than that 
the plaintiff's object in both ia to hâve her debt paid. Henee, if she 
had herself iîlèd that bill, tbe plea could not, 'in my jddgment, be 
sustained. This plea, like th^e btBer, does not allégé that she bas 
been made a party to that suit by an order admittirig her as plaîntiff 
or défendant, but cnly that she filed her pétition asking' the same 
relief there as hère, and that it is still pending as a matter of litiga- 
tion in that suit. But this does liot make her a party, and she caû- 
not become such without the consent of the court and by an ôrder 
for the purpose. If the parties defending agaïnst her claim Éad 
been anxious'to pay thèse partnership debts, she would hâve bèen 
made a party, and not left to comè in by pétition as a {liàsi 
party. The creditor who files a bill occupies à better attitude tïiàii 
one left to strugglè with hostile partiesj who ignore his cïaiilianfdi 
only offer him such place în the Suit as he can acquire by a jJetiiioii. 
The right to corne in by pétition and the offer to' do so do not ïuake 
the case of a former suit pending. If I were sîtting as chancellor in 
the state court, while I raight exercise the power tp cbnsblidàté the 
causes or hear them together, I would not éhtertain thèse plëas 'as 
teohnical pleas of a formei* suit pending, and remît the plaintîff to 
such relief as she couid obtain by pétition in' either of the suits hefé 
pleaded in abatemént. She cannot get, by such procédure;, that 
plenary relief afforded by a bill like this, and that fact àl'ôûe 
defeats the plea. But in an independent' forum' there caû be no 
donbt that the pendency of such suits is not à defence. '' 

The next considération, so much urged in argument^ is thaï mei-e 
comity forbids our entertainirig this suit ; that the state court being 
one of concurrent jurisdiction, aïiiî hàTing first ôbtaiïiëd the cause, 
should not be interfered with by this court. [ This assumés thât we 
must necessarily interfère T^ith that court to gi'ant the relief pirayed 
for hère, and is baseoi on the idea that the 'ptoperty ia' in hustodia 
legis, and as the pleas àvér, of the chancery court. Comity aoësindëed 
forbid any unseemly oonflîct'between the Courts for possession Of the 
res involved, but does not prevent a purauit of the same right in bôth 
courts where such conflict does not arise. The aùthorities alrôady 
cited show that the mère pôndency of a suit fpr- thé same relief ih'two 
courts does not create'a conflict. In the language of the chieî justice, 
already quoted, it will be time' enough to 'dètenïiirie how far we rûay 
go without disturbing the possession, real or itaaginary, of thfepfôp- 
erty alleged to be held by the chancery court, when the application is 
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ûlâdâ.' It does not navr appear that any ooiiflict will necessaifily' 
arise. The plea allèges that a receiver has beeu appointed, but aot 
Vfith Bufficient definiteness to enable us to say whether this allégation 
is based on a construction of the decree q.uoted by both the bill and 
the plea, that W. B. Greenlaw's Représentatives hold as a receiver, or 
on- the fact that some other porson has been placed in possession as 
a receiver in the ordinary way. But, taking the latter to be true, I 
do not understand that such possession ■would créate a confliot unies» 
we should be asked hère to displace him; and we need not do that 
to give the plaintiff the relief she asks. ïhe.property might be sold, 
and the purehaser vested with the title and sent to the chaucery 
court to obtain possession, as against the receiver of that court, if he 
were erititled to it; or it may be that we oould go no further than ta 
déclare and settle the rights of the plaintiff, and stay exécution of 
the[ decree nntil the chanoery court had exhaasted its jurisdictioni 
overthe property and released it. Black t. Scott, 9 Fbd. Bbp.,186^ 
and cases there oited. 

The argument of the défendants résulta in thia: that a creditors' 
bill in< the statë ohancery court, to settle an estate, drawa to it juris- 
diotiôil of ail controversies whatever pertainiug to it, and that suck 
jurisdiotioh is exclusive. This may be, so far as the right to prooeed 
in any othér atate court is çoncemed; but it haa been settled that 
the atatuto]^ injunotions, even in insolvency proceedings, cannol 
grèvent a non-resident from resorting to this court. Suydam v. 
Bro4d»a«j 14 P«t. 67 ; Ui^iqn Bank y. Jolly, 18 How. 503; Hydey- 
Stoncj 20 How. 170; Payne v. Hook, 7 Wall. 430; Oreen v. Creighton, 
23 How. 90, 106; RaUway Co. v. Whitten, 13 Wall. 270; Harrison 
V. Wheeler^ 11 Fed. Ebp. 206: PuUiam v. Pulliam, 10 Pbd. Ebp. 29; 
and see, also, Buenos Ayres R. Co. v. Northern R, Co. Law Eep. 2 Q. 
B.D,210. 

The défendants cite Taylor v. Carryl, 20 How. 583; Taylar v, 
Taintor, 16 Wall. 370 ; New Orleant v. SUam-ship Co. 20 Wall. 387, 
392; Fréneh v. Hay, 22 Wall. 258; Hagaa v. Lucag, 10 Pet. 400; 
Freeman v. Howe, 24 How. 450; Buck v. Colbath, 3 Wall. 341; 
Meinphii v. Dean, 8 Wall. 64; Hubbard v. BeUew, 3 Ped. Eep. 447, 
450; Biickf. Ins. Co. 4 Fed. Eep. 849. ' See, also, Heyman v. Covil, 
20 Am. La.w Eeg. 171, and note, where the cases are coUected and 
discuasedi ; 

I do not understand that theae cases çonflict with >those I hâve 
cited in support of this judgment. Of course, there are some gênerai 
IB:(preB,sicaiB« such as "the court ârst aqqniring possession of the orig- 
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inal case tras entitled to hold it eidasively until tlie case -was finàlly 
disposed of," that, taken literally in their broad language, would estab- 
lish the principle contended for hère, and thereby give the court in 
which a suit was brought exclusive jurisdiction in ail cases and every- 
where, without any limitation or qualification whatever; and on such 
a doctrine a plea of former suit pending should prevail in every con- 
ceivable case, which we hâve seen is not the law. What thèse cases 
establish is this: Wherever a court, by mesne or final process, or 
without any process, even, bas in its possession property which it is 
proceeding to dispose of according to its praotice, anofcher court, ex-; 
cept one of superior jurisdiction, will not by its process or otherwise 
undertake to dispossess the first court or its officers. And the prin- 
ciple will, in some circumstanees, extend to protect the title of a pur- 
chaser from that court as against a purchaser from any otber court. 
It is not necôssary hère land now to consider how far this principle 
extends. It is ëuffioient to say that the doctrine does not apply to 
oust the jurisdiction of ail other courts, as we hâve abundantly shown, 
but only to protect the immédiate possessioh of the court and its âffi- 
cers from disturbance. Whenever the litigation is ended, or the pos- 
session of the court or officer is discharged, other courts are at liberty 
to deal with it according to the rights of the parties before them, 
whether thèse rights requîre them to tttke possession of the property 
or not. 20 Am. Law Eèg. (N. S.) 179. Meantime, so far as it can^ 
without disturbing the possession of the first court, the second will 
proceed to exercise its jurisdiction, and, if it can proceed without 
possession of the property, need not conûern itself about the posses- 
sion in the other court. 

Of the class of cases to which this bélongs lËr. Justice Campbell 
says: 

" What measures the courts of the United States may take to securé the 
eciuality of suôh creditora in the distribution of èhe assets,as provided in the 
state laws, (if any,) independently of the administration in the probate courts, 
cannot be confiidered until a case'should be présented to this court."» Qr^en 
V, ÇreigMon, supra. 

A similar claim of excluéive jùrîidiction was gought to be'estab- 
lished for our late courts of bankïuptey on similar 'grounds,of ha ving 
possession of ail controversies and. asseta in the administration Of 
insolvent estâtes, but it did not prevail, and the state courts univers 
sally refusedto reoognize the unwatr'antable claim. ' 

It is assumed in argument that undèr our act'of 1827, before ré'- 
f errèd tô, the chancery eotirt «bas the property in ùustodia %kj and I 
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bave, for the présent pnrposes of thîs cause, so treated it ; but I do not 
at ail assent to that theory, though I need not décide it, and only 
refer to it to reserve the point. Courts get possession of property by 
a seizure of it, or by voluntary surrender to its ofiBcers, und possibly 
not otherwise. Transfers of property may not be effectuai, or may be 
prevented by injunction, and thus it may be in one sensé m custodia 
legis ; but the possession of the party may not be the possession of the 
court in the sensé of the rule we hâve been considering. 
The pleas are insufi&cient. 



DuMONT and others v. Fby and others. 
(Circuit Court, S. D. Nm York. May 11, 1882.) 

1. £!(tIIITT — JUEIBIDICTION— RemBDT AT LaW. ' -' 

In a suit in equity, tlie objection that thei-e is aij adéquate remedy at IftW: 
raises a jurisdictional question, and wliich will be enforced by Van court 
»ua sponte, although not raised by the pleàdlngs nor suggested by counsel ; and 
even wlifire the bill is framed so as to avoid the point, where it is ajipàrent on 
the face of the bill that the remedy is at law,'it is the duty of tho court to 
décline jurisdiction and dismiss the bill. 

2. Samb — Relief, when not Obtainablb. 

Where the case made by the bill résolves itself into a controvérsyT)etween 
complainants and défendant as to defendant's right to withhold from complain-' 
an ta certain city bonds, to wbich complainants hâve thç légal title, atiddefend- 
ant no title whatever, it is not a controversy of équitable cognizance, but for an 
action at law for conversion, or in replevin, which aft'orda aplain and appro- 
priate remedy. ' ■ 

3. SAwa— Parties— Bbprbsentattvb Capacitt. 

That a party is 8ue4 iij his représentative capacity as trustée of rftthird party 
will not confer jurisdiction in equity where he does not bear such relation to 
the parties bringiflg the suit. ' 

E. A . Hutehins, for complainants. - 

Platt é Bowers and Man é Parsons, for défendants. 
WAiiLAOE, C. J. The bill in this cause does not présent a contro- 
versy which this court, sitting in équity, can entértain. It states a 
cause of action for which there is a plain and adéquate remedy at 
law, The défendants hâve not demutred, but hâve answered, and do 
not even now raise the objection. But the court can only entértain 
the case made by the bill. As was said in Washington R, R. V; 
Bradlep, 10 Wall. 299, 303: "It is hardly necessary to repeat the = 
aj(ioms in the equity law of procédure that the allégations and proofs; 
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muet agrée; that the dourt oan only ôonsider what ig put in i«^é by' 
the pleadings; tliat ayerments without proofs, and proofs -without 
averments, ate alike unavailing; and tbat the decree must conform 
to the scope and object of the prayer, and cannot go beyond them." 
Story.Eq. PI. §§ 10, 481. 

The objection that there is an adéquate remedy at law raises a 
jurisdictional question, and wUl be enforced by the court sua spont(, 
although not. raised by, the pleadings nor suggested by counsel. 
Oelricks v. Spain, 15 Wall. 211. Even wbere it is not apparent up6n 
the face of the bill, but the bill is framed so as to avoid the point, if 
in looking at the proofs it appears that the case is one for which there 
is a plain and adéquate remedy at law, it is the duty of the court to 
décline iurisdiction and dismiss the bill. L^uiis v. Cooks, 23 Wall. 
466. , ■ 

There are précédents to the effeet that it is too late to raise the 
question when the cause bas gone to a hearing and the point bas 
not been taken by demui'rer or answer, but thèse précédents hâve 
not been followed in the fédéral courts. The case oî Wylie v. Coze, 
15 How. 415, gives a partial sanction to such a rule by declaring 
"that it is too late to raise such an objection on the hearing in the 
appellate court, unless the want of jarisdiction is apparent on the 
face of the bill." 

Iii the présent case it is apparent on the face of the bill that the 
remedy is at law, 

The bUi allèges that the complainants are the ownets of 232 bonds, 
df $1,000 each, issued by the city of New Orléans; that thèse bonds 
are in the possession of Fry, the trustée in bankruptcy of Schuchardt 
& Sons; that, although thereunto requested, Pry refuses to deliver thé 
bonds tb c<$mplainants ; that Fry claims to hôld the bonds as security 
fôr a pretended indebtedness owing from the assignées in bankruptcy 
of Caverre & Sons and from the receiver of the New Orléans Bank- 
ing Association ; that in fact the bonds were never hypothecated for 
any such indebtedness; that a sum of monéy is now on deposit in 
the Union Bank of London which belongs either to Fry or to the 
receiver of the New Orléans National Banking Association, ànd should 
be applied to the réduction pf the alleged indebtedness for which Fry 
claims to hold the bonds as security; that several other persôns who 
are made défendants "claim to hâve liens upon the said bonds or 
some portion thereof, or claims affeeting the said bonds, the exact 
amount whereof your orators are ignorant, and the validity of whiob 
your orators dispute." The prayeîpf the bill is that Fry shall be 
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adjadgfid:^ to deliver tke bonds', to tHe complaînanls, ' and . tKat . the 
riglits of Fry and the receiver of the New Orléans Bankiilg Company 
to the money in bank in Londbn may be settled, and thè deposit ap- 
plied where it may belong. ; i j. 

Inasmuch as the complainants do not allège that they haTi*e';anr^ 
interest in the controversy between Fry and the receiver of the Ne^^ 
Orléans Banking Association as to the deposit in the London banki 
or that their rights are in any manner involved in thàt controversy^ 
and nothing appears by which such a conclusion is suggested or can 
be inferred, ail the allégations in regard to that controversy, for près*- 
ent purposes, may be deemed^eliminated from the bilL The «ame 
may be said of the allégations in regard to the claims of the other 
défendants. It is not alleged, and nothing in the bill authorizes the 
inference, that such défendants hâve any control over the bonds, or 
any apparent or colorable title thereto, or interest therein. No relief 
is prayed for as to such défendants. If it had bèfen, it càn hardly be 
supposed the court wonld undertake to adjudicate uppn tho merits of 
the naked assertion of thèse défendants. 

The case made by the bill, when analyzed, résolves itself intô â, 
controversy between the complainants and the défendant Fry as to 
Fry's right to withhold from the complainants the bonds to which 
complainants bave the légal title, and Fry no title whatever. Thia 
controversy is not of équitable cognizance. An action at law for 
conversion, or in replevin, is the plain and appropriate remedy. If, 
indulging in surmise, it should be assumed that the défendants other 
than Fry hâve some interest in thèse bonds, as between themselves 
and Fry, which they may be able to assert against the complainants 
if the complainants recover against Fry, the case is no stronger. If 
the complainants are the ownçrs of property which q,nother wrong- 
fuUy withholds, their cause of action at law is not changed into one 
of équitable cognizance because there are other parties who may 
ftssail their title after it has been established against him who wrdJtig- 
fuUy invades it, unless there are présent some of the peculiar inci- 
dents which authorize the intervention of a court of equity. Hipp v. 
Babin, 19 How. 271. ; i 

The fact that Fry is sued as a trustée was suggested on the argu- 
ment.' -The reply is, he is not sued as a trustée for the complainants 
and no élément of trust appeats in the controversy set forth in the 
bill . He is sued in hiô représentative capaoity as a trustée an banki^ 
ruptcy of Schufihardt & Sons, for acts for which he isliablé personr 
éïlyv iipûn the theory of the bill. ^ . ■-■'■■■ ii ; :^:î ;;. : T 
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Lookîng outside of the pleadîngs into the proofa, enough appears 
to indicate that if the complainants bad asserted an équitable title to 
the bonds, the estent of which is to be determined by ascertaining 
and settling the rights of varions other parties, the jurisdiction would 
hâve been prôperly invoked. The défendants Fry and Saborde and 
Eeynes seem to bave supposed that an answer instead of a cross-bill 
entitles them to affirmative relief. It is much to be regretted that 
the parties, ail of whom are interested in a speedy settlement of the 
controversy, should hâve been eubjected to the delay and expense of 
this fruitless proceeding. 

The bill is dismissed for want of jurisdiction, without costSé 



Obendob? and others v. Budlonq and others. 
{Circuit C(mrt, B. B. Miehigan. May 8, 1882.) 

1. Eq0itt — Sbtting Aside Deeds — Concttrueiit Juiîisdictioiî. 

A court of equity has concurrent jurisdiction with a court of law to set aside 
deeds of real estate made to hinder, delay, and defraud creditora. 

2. Same — Execution Sale — Riqhtb of Purchaseb. 

This jurisdiction may be invoked by a judgment creditor either befpre oi 
after sale upon exécution. A purchaaer upon exécution bas the same right in 
this respect as a judgment creditor. 

8. JUDGMEKT DebtOB — ASSETS. 

The iûterest of a judgment debtor in lands f raudulently conveyed by him la 
a légal aud not an équitable asset. 
4. Pkactice — Demtjrrkr Ovebkdlbd — Obening Pboofs. 

Where a défendant answers and demurs, but takes no testimony in support 
of his answer, and elects to go to a hearing upon his demurrer, leave wUl aot 
be granted to open proofs upon overruling the demurrer. 

In Equity, On motion for rehearing. 

This was a bill by a judgment creditor, ^rho was also purchaser 
upon the exécution sale, to set aside a fraudulent conveyance made 
by the judgment debtor. The proofs showed that judgment vas ob- 
tained in this court against the défendant Philo H. Budlong, June 
12, 1877, exécution issued and levied July 3, 1877, upon lands 
theretofore owned by the défendant, and a certifieate of the levy filed 
in the county register's office; that the lands were sold upon such 
exécution November 30, 1877, and were bid in by the complainants. 
A certifieate of sale tmder the statute was recorded December Ist. 
This judgment was rendered upon a bond given by the défendant 
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Budlong to the pîaiatiff's intestate. On October 8, 1«Y5, prioï tothe 
renditioû of this judgraent, but af ter a breaeh in the condition of thr 
bond, the défendant Philo H. Budlong deeded the property in ques- 
tion to his son George, who gave a mortgage back upon the same 
day for $3,500, — ^the entire considération, — payable ten years frôm 
date. This mortgage was assigned in January, 1877, to one Eanney, 
of Chicago, and again assigned by Eanney to défendant Markham in 
July foUowing, On November 26th, four days before the sale uppn 
exécution, George Budlong oonveyed to Markham by a deed which 
was not delivered or recorded until December 26th, but remained in 
escrow after its exécution awaiting payment of the considération. 
The bill prayed that thèse several conveyances be set aside as fraud- 
ulent, and that the property be adjudged to belong to complainants. 
The answer of défendant Markham (who is now in possession of the 
property) denied the several allégations of fraud, and also set ùp by 
way of demurrer the insufficiency of the bill. Défendant took no tes- 
timony, but relied solely upon his demurrer. A decree was ordered 
for complainants. 

J. H. CampbeU, for complainants. 

George Woodruff, for défendant. / > 

Bbown, D. J. There can be no doubt of the gênerai juriadictioij of 
a court of equity to set aside fraudulent transfers of property at the 
instance of a judgment creditor. Such bills are constantly sustained, 
notwithstanding there may also be a remedy by ejectmeSoit, upon the 
ground that no remedy is fuU, adéquate, and complète which leaves 
the fraudulent deed outstanding as an apparent cloud upon the title. 
Never since the case of Bean v. Smith, 2 Mas. 252, deoided by Mr. 
Justice Story in 1821, has the power of the fédéral courts to entertain 
bills of this description been questioned. Bump, Fraud. Conv. 508; 
PraU V. Cmtis, 6 N. B. B. 139; Buck v. Sherman, 2 Doug. (Mich.) 176. 

It was insisted, however, that this bill would not lie, because, under 
Comp. Laws, § é628, it should hâve been filed within a year after 
the sale. The material parts of the section read as follows : 

" AU the real estate of any debtor, including légal aud équitable interests in 
lands acquired by parties to contracts for the sale and purchase of lands, 
whether in possession, reversion, or remaioder, including lands fraudulently 
oonveyed with intent to def eat, delay, or def raud his creditors, and the equities 
and rights of rédemption hereinafter mentioned, shall be subject to the pay- 
ment of his debts, liabilities, and obligations, and may be levied upon and sold 
upon exécution as hereinafter provided. * * * In case of a levy upon the 
équitable interest of a judgment debtor, the judgment creditor may, before 
sale, institute proceedings in aid of said exécution to ascertain and détermina 
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the ïSglits èai jàqïiîHes o£ said judgimeiit deb|pr in tîie premisos so levied wpon j 
and thafc ip case of a sale, of said pr^ises, af ter having ascertained and deter- 
mined tlje inter^st.of saiid judgrneat debtor in the premises so levied upon and 
sold, he shall, within one yeai", instituts proceedings to ascertain and deter- 
miiie |hë sâme, aud to settle the rightà of parties in interest therein." . 

. Theré-are two BÙfflcient answejrS to the complainants' proposition 
thatf thèse jèbceedings should bave beeti taken within the y^e^ar : 

L'iThè juïisdiction of tbis cQiyct as a court of equity is uniform 
thpo%hôut-'the Unitedi States,, aridia unaffected by sta,te laws, The, 
EeviBôd Statutea, ,§ 913, declai-e the forma and modes of proeeeding 
in suits of equity shall be aecoydjng ,to the prineipks, rulea^jand 
usages wbich belong to courts of eqUity, as eontradistinguished irom 
couîts^ bf commoîi law. Under this. provision, which is taken from 
thé'àet'of- 1792, it bas alwayëvbeen held that the junsdictionanâ' 
pràeticé of' the circuit cotiÊts in equity was uniform throughout the 
United States, and not stlbjeet to. restriction or limitation by local 
statutôa. ' ' Rohinson.y^-Campbell, 3 Wheat. 212; U. S, y. Howland, 4r 
Wbeat. 108; Boyle v. Zacharie, 6 Pet. 648, 658; Nmman v. Lee, fà. 
Black, 499. It is a natural coroilary of this pïopositipn' that iwe 
are not bound by the décisions of the state courts upon questions, of 
èqiîity jdri'sprudence. Nèûee' t. Scott, 1SB.0-W. 268. ■■ 

2. Thé limitation of the section in question appliesonly to "equi-^ 
table intereàts," wbile the interest of a creditor in the land of bis 
debtor, fraûd«letitly>con¥eyed, is a légal and not an équitable asset. 
PulMdm V. Taylor, 50 MÎSB. 555, 

That this is tlie proper construction to be placed upon tbis statute 
is alêO évident by referfing to thè section of the Eevised Statutps 
of 1846, #am whieh it was taken. This ehapter (chapter 79, §, 
1) providès "thait ail the real estate of a debtor, whether in 
■possession,' réversion, or remainder, including lands fraudulently 
convèyed with intent to deîeàt,, delay, or defraud creditors, 
f * * shall be subjeci to the payment of bis debts, and may 
be sold on exécution." Tbis chapter makes no référence to équita- 
ble interestp, e?:cept the equity of rédemption of a mortgagor; and 
.ïtiTriisk V. Green, 9 Mich. 358, and Maynard v. Hoskins, Id..486, it 
was beld that it did not reaeh the case of lands whieh a judgment 
'debtoi' bad purchased and caused to be conveyed by the vendor di- 
reçtly to a third persOn to defraud his érédîtors, and that such lands 
could only be reacbed by a creditor's bill, filpd after the retum of an 
exécution unsatisfied. 
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To obviate in some measure the difficnlty o£ reaoEîng équitable 
interests the statuts was amended in 1867 by including légal and 
équitable interests in lands acquired by the parties to contraets for 
the sale and purchase of lands. It is obvions that the Umitation of 
the one year within whieh proceedings may be taken after" the sale 
applies only to those équitable interests, and perhaps those of a mort- 
gagor, and not to the case of lands fraudulently conveyed. . This was 
also the opinion of the suprême court of this state in Cranson v. 
-Smiffe, 10 N.W. Eep. 194, 

But the main defence to thia case is tbat this bill should havebeen 
filëd in iaid of the exécution and before the sale; the theory of the 
défendant being that if the judgment créditer waits until the land is 
sold, and he bas obtained bis deed, there is a complète and adéquate 
remedy at law in an action of ejectment, and that be oan no longer 
invoke the aid of a court in equity. In support of this proposition 
défendant relies upon the case of Cranson v. Siriith, above cited, 
xecently decided by the suprême court of this state. This case is 
■direotly in point. Complainants bave attempted to distinguish ït 
from the case under considération, in the fact that Markham's title 
^as not taken and did not appear of record until after the sale on 
exécution. But the deed from Budlong to bis son was the one in 
■controversy. This was taken long before the bill was flled. If this 
•deed was s^alid, and George Budlong was a honafide purchaser, tbe^ 
Markham's deed conveyed a perfect title to bim, even though he had 
ïiotice of the levy. On the other hand, if George Budtong was not a 
honafide purchaser, Markham,having notice of the levy,could not take 
a good title from bim. Complainants' case, tben, must stand or fall 
with the yiew taken by tbis court of the correctness of the ruling in 
the case of Cranson y. Smith. 

This case undoubtedly conflicts with the previous intimations of 
the suprême court upon the same question, altbough the point had 
never been directly decided. Thus, in Cleland v. Taylor, 3 Mich. 
301, which was an action of ejectment by a iudgment creditor, who 
was also a purchaser at the sheriS's sale, to test the validity of a 
deed mado by the judgment debtor, it was assumed, botb by the 
court and coiinsel, that the right of the plaintifE to bave the déed set 
asîde in a court of chandery was unquestioned. So, in Messmorev. 
Haggard, 9 N. W. Kep. 853, which was a bill by a judgment cred- 
itor, who was also purchaser upOn exécution, tô set aside a frâud- 
ulent mortgage made by the judgment debtôr, it was held that the 
bill should havô been filed before the salé, for the reason that if the 
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judgment oreditor could buy with a secret assurance that he waa to 
hâve an uneneumbered title, when others must suppose they were 
buying subject to the mortgage, this assurance gave him an advan- 
tage in bidding to the f uU amount of the mortgage, and practically 
put compétition entirely out of the question. It was thought to be 
unfair to the other bidders and to the mortgagee to give him this 
advantage. "There can be no equity in permitting him to purchase 
the lands apparently subject to the mortgage, and then to hâve its lien 
annuUed afterwards." But in delivering the opinion Mr. Justice 
Cooley draws a clear distinction between that case and one where 
the judgment debtor has made a fraudulent conveyance of ail hie 
interest in the land : 

"In those caaes," he says, "the judgment debtor had conveyed away his 
whole interest, and any oifïer to sell on an exécution against him necessarily 
attacked his conveyauce. The judgment debtor would understand this, and 
his grantee would understand it, and take his measures accordingly. So 
would ail persons, who should be inclined to be bidders at the sale, undef stand 
it, and ail would stand on an equality with the judgment creditor in making 
bids. Ko doubt it would be proper for the sheriff expressly to give notice 
at the sale that the validity of the debtor's conveyance was disputed, but as 
the offer to sell would be idle and meaningless if the conveyance waa not 
contested, any such notice would be obviously unimportant," 

But m'Granson v. Smith the réservation thas made by Mr. Justice 
Cooley, (which seems to us unanswerable,) of cases like the présent, 
where ail bidders stand upon an equality, is expressly overruled. The 
reasons for hîs conclusion are stated as foUows by Mr. Justice Mar- 
ston: 

"At the time the levy àkd sale was made under the exécution, complainant, 
the judgment •sreditor, had f ull and ample knowledge of the conveyance f rom 
John P. Smith to his wife, the deed having been duly recorded. The com- 
plainant did not then, although he had an uiidoubted right to, flle his bill in 
aid of his exécution, and, if the coaveyance was fraudulent, hâve it set aside, 
thus restoring and revesting the légal title in the judgment debtor, and thus 
enable intending purchasers to compete with him at the sale. He preferred 
to leave the matter not only in doubt as to the fraudulent character of the 
conveyance, but thereby to prevent any person from bidding against him, as 
purchasers under the levy made and interest sold could not hâve moved to 
hâve the conveyance declared void. The complainant could not thus acquire 
the title, and then corne into a court of equity and ask to hâve the deed set 
aside." . 

But why cannot a purchaser under an exécution sale move to hâve 
the conveyance declared void? We know of no reason. Clearly the 
authorities are in his favor. Indeed, the judgment creditor himself, 
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If he purchases at an exécution sale, must take prooeediags as pur- 
chaser and not as judgment créditer, to attack the conveyance. Hia 
rights as créditer are merged in those of purchaser. Bump, Fraud. 
Conv.488; Çhandler v. Von Boeder, 24 How. 224; Cale y. White^ 24 
Wend. 116; Mwphy v. Orr, 32 111. 489; Barr v. Hatch, 3 Ohio, 527; 
King v. Bailey, 6 Mo. 575. 

In Sands v. Hildreth, 14 Johns. 497, the court observes: 

"It has been contended that the respondent is not invested with the rights 
of Whitneyand others, under whose judgraent he became a purchaser at a 
public sale made by the sherifE of Kings county under exécutions on those 
Judgments. The statute, it is urged, protects creditors only from fraudaient 
deeds, and not a pèrson standing in the situation of respondent. This prop- 
osition is, in my judgment, without any foundation. Ail the respondent's 
right to the land in controversy is derived from and under the judgments 
under which he purchased. The judgments are his title; and he is placed, by 
the judîcial sale which took place, precisely in the place of the creditors. It 
the title acquired under the sherifFs sale fails, for want of title in the person 
against whom the exécution issues, the purchaser is entitled to a restitution 
of the money paid. How can it, then, be pretended that the respondent is not 
clothed with ail the rights of the judgment creditors, if they are liable to re- 
fund ail that has been advanced by the respondent on the failure of the title 
he bought? The idea itself is novel, and unsupported by reason or authority." 

And, even if the judgment creditor buys the land at less than its 
value, who is entitled to complain:? Not the fraudaient transférée, 
for, as against the creditors of the grantor, his deed is as if it never 
had been writtea. Not the fraudaient grantor, because he has oon- 
veyed away his title by deed which is perfectly good as to himself, and 
every one except his creditors. We know of no reason why the rule 
which demands that a complainant shall corne into a court of equity 
with clean hands does not apply equally to a defence set up in that 
court which is not available in an action at law. Now, without de- 
ciding whether a fraudulent debtor or his fraudaient grantee is enti- 
tled to any surplus that may be realized at the sale over and above 
the judgment debt, it seems to us that neither of them ought to be 
heard in a court of equity to complain that the judgment creditor did 
not file his bill before the sale, and hâve their deed set aside for 
fraud. "Nemo allegans suam turpitudinem audiendus est." "He that 
hath committed iniquity shall not hâve equity." 

Conceding the rule established in Messmore v. Haggard to be cor- 
rect, it seems to us that the case of Cranson v. Smith, so far from being 
in affirmance of it, is a clear departure from it. We know of no au- 
thority which supports the prinoiple announced in that case. None 
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are cited in the opinion, and, so far as our rasearches hftVe extendeâ, 
none oan be found in the books/ The leading case upon the subjecfc 
is that of Hildretk v. Sands, 2 Johns. Ch. 35. This was a *bill by a 
purchaser upon exeoution to set aside as fraudulent a deed ôf landïs 
made prior to the judgment. In speaking of the defericé, whlch vras 
held good in Cranson v. Smith, Chaneellor Kent observes : ' 

"If it [the statute of Elizabeth] protects the créditer, it must protect 
his sale, and the purchaser under his judgment. The créditer, ou. ,any 
other construction, would be deprived of the fruit of his judgment, and the 
exécution would be nugatory. There can be no doubt but thât the plaintiff, 
as a purchaser under Whitney's Judgment, is entitled to ail the relief that the 
créditer himself would hâve been entitled to, for he stands in his place and 
is armed with his rights; and thoughhe be a purchaser at a yery Ipw price, 
yet it was a fair purchase in the regular course of law, and it was çwing to 
the un warran table acts of the debtor himself, in throwing a cloud oyer the 
title, that his property was thus sacriflced. ît doés not become the, parties to 
a fraudulent deed to complain of the plaintifl's cheap purchase, fiowever 
it may be regretted that the property has yielded but a very s mail compensa- 
tion to the creditors, this fact cannot interfère with the question of rigbt, : The 
auction price was an accidentai thing,; growing out of the peculiar circum- 
stances of the case, and aflects only the parties coneerned; but whether such 
a fraudulent conveyance shall stand or fall is deeply interesting to the whole 
community." 

On appeal to the court of errors this decreé of the learned éhan- 
cellor was affirmed. 14 Johns. '493. 

In the foUowing cases, alao, it was directly deoided that a bUl of 
this description might be filed as well after as before the sale under 
a judgment: Gallman v. Perrie, 47 Miss. 131, 140; Mays v. Rose, 1 
Preeman, Ch, 703; Frakes v. Brown, 2 Blackf. 295; Kellogg y. Wood, 
4 Paige, 578; Carpenter v. Simmons, 1 Eob, 360; Porter v. Parmley, 
14 Abb. (N. S.) 16; Best v. Staple, 61 N. Y. 71; Barr v. Hdtch, 3 
Ohio, 527. In the following cases bills of this description hâve been 
sustained, though the point was not discussed: Pope v. Pope, 40 
Miss, 516; Pepper v. Carter, 11 Mo. 540; Darganv. Waring, 11 Ala. 
988; White v. Williams, 1 Paige, 508; Fisher v. Lewis, 69 Mo. 629. 

It seems to us there can be no doubt of the power of this court to 
entertain a bill of this description. 

In so far as the merits are coneerned, the testimony makes a clear 
case for the eomplainant. At the time of the deed to George Bud- 
long, Philo was in default upon his bond, and a right of action had 
aocrued. It was almost inévitable that a suit would be bronght, aftd 
a jndgment obtained against him. In this situation of things he con- 
Teys to his son George, who was without means and dépendent upon 



Hs !fath#r,f<v- support, aiid -taies backji,;..niÇ!ftgfi.ge for the ©ntire^ut-i 
çhase money. -Thu mortgage fae aspigns to Eanney, who was his 
brotber-in-law,^ iind a man withoufr property, feeble iu health, and par- 
tially, at Jieast, dépendent on his relatives for support. Eaûney ap- 
peaj^.to hâve disohafged this mortgage at the time of ike sale to 
Markhaoïj ^t Budlong's request, and nothing.seemsto bave beenpaid 
bipî. There was no change in. the possession or; control of the prop- 
erty. Hill, "wh© iWas, working the miUmider an arrangement with 
Philo, .when tbe B^ to George ^K^as made, testifies that George made 
pp claim to the* owneçship or controL, : Philo -vrent on^ifts.before, col- 
lected thsiçarnings of the miU, settled;with iBillioï.th^. profits np^ to 
JunSi 1876, nrhftïjifHill "went out. . Pbilp tbentpok the books containing 
the acopunta up to that time, Duïing that period, George worked a 
pari.of the tim^by the day in the mill. After thedeed to George 
MrftS JKïad^ ftpd reeorded, Hill, having had his attention called toit, 
askedfvRhilo about it, and whether he wanted him torun the millany 
iQPgei^L, Philpi Beplied that he did, Jiill th«n Baid, "I under^stand 
that-yptih^vesold the mill to George, andi suppose ypu want George 
to î«fl; it.i" i, PhUosays; "I want jou to run it; I own the mill as 'I 
bave lalways owned it." Another witness testifies thàt in the fall of; 
],Ç!TT*,,t5vp yçars after the dieed to George, Philo hired him to work in 
the mill and paid kmi for it, and also paid him. for work done during 
1876 -and 1877. ,.; 

"We do not.tbink'that ^Markham çj^n ,be' considerôd a. feona Jide purrf 
cbaser, or entitled to complain of this decree. He was a near neîgh-; 
bor; lived next door^tothe Budlongs and near the,millfpr;nianyyears, 
and during ail of tbese transactions. He knew that George was in 
indigent circumstances, and that Philo was embarrassed and becom- 
ing insolvent. He knew ôf the complaiiiant's judgment, and had 
actual Personal knowledge of the levy and sale of the mill property. 
The notice of sale was posted oh his land: and near his door. The 
witness Diehl saw the notice there October 18, 1877, went in, saw 
Markham, and eàlléd his attention to ' it, tellîng him' that the mill 
was advertised. Another witness saw the notice of sale there along 
in lîpirember.- Indeed, Markham admits in his answer that he knew 
pftBë levy and cërtifickte -oh àne description, and he could not bave 
failed to knbw bf the levy upon the'descriptip» involyed in this case, 
as they were together. Af ter the sale and on the same day, he met: 
the witness Joslin, who had been présent at the sale, and aékéd him 
to'WhotQ the mill property was sold and how much itbrqfught. This 
was November 30, 1877. After this, and on Pecember 26th,.hei took 
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hi" deed, while the marshars eertificate of sale was on record. This 
of itself was notice to him. Atwood x. Bearrs, 45 Mich. 469. Nor 
do we think that the decree ought to oe opened to let in Mark- 
ham's defence. The case was put at issue by filing a replication 
August 28, 1880. The demurrer was never set down for hearing. 
On October Ist counsel on both aides signed a stipulation to proceed 
to take testimony. A commissioner was then agreed upon. Complain- 
ants' proof s were closed in November, and the time for taking of défend- 
ants testimony was extended from time to tim:é until the seventh of 
April, when an order for the closing of proofs was entered. Late in 
April défendant made an effort to take the testimony of one witness, 
but abandoned it, and consented to go to a hearing upon his demurrer, 
relying upon that as a defence. Eule &9 requires that ''testimony in 
equity cases shall- be taken within three months after the case is at 
issue," and we are clearly of the opinion that défendant bas not made 
a case for the opening of proofs now. No request for further time was 
made, no request for pbstponement, and counsel déliberately con- 
sented to submit the case upon the demurrer. But an eqnally oon- 
clusive answer is found in the fact that the afi5davits do not dieclosè 
any defence which would be available to Markham. They tend to 
show that he made a bargain for the land in 1877 at $700, but ttÉe 
answer allèges that there was no money paid until December 26, (the 
day the deed was delivered,) when the marshal's certifiôate of levy 
was on file, and Markham had actual notice that the property was 
Bold upon exécution. 

The motion for the rehearing must therefore be denied. 



Smith v. Gage. 

(Circuit Court, N. D, Illinois. April 24, 1882.) 

1. Tax TrrîiE— Va'liditt — Bubnt Rkcobds Act— Pboceedings. 

The circuit court bas jurisdiction to consider and pass upon the Talidity ûf- 
a daim of title under a tax deed accrued subséquent to the destruction of the 
records, in an action by bill to reatore title under the burnt records act. The 
practice in such cases stated. 

2. Actual Possession — Notice of Time to Redebm. 

Wheïe a party was in actual possession of the premises, it is the duty of the 
person seeking to obtain title through a tax sale to serve personal notice on the 
occupant of the premises of the expiration of the time to redeem from the tax 
sale to render the tax deed valid. 
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S. Same— 'DtrrT to Pat TjlXbb aito Assessmeitts. 

A party in the possession of land, to whose beneflt bas enured thé payment 
of subséquent taxes and assessmeats upon Buch land by a party who holds a 
tax deed therefor, sliould not hâve the taz title set aside except upon such 
terms as will reimburse the holder of the taz title for the money he has paid 
for the purpose of proteoting the property. 

4. Cloud on Titlb— Remédies. 

Where complainant seeks in a court of equity relief from a tax deed which 
is a cloud on the title to her land, she should pay the amount requiied to re- 
deem the land, with interest from the time of rédemption, as a condition précè- 
dent to her right to relief. At law her remedj is bj action of ejectment. 

Monroe é Leddi/, for complainant. 

A. N. Gage, for défendant. 

BiiODGETT, D. J. This bill was criginally fîled by the complainant 
in the Btate court, under what is termed the "Burnt Records. Act," 
fox the purpose of restoring the complainant's title; the allégations 
being in substance ihat the complainant had a title in fee to the lot 
mentioned in the bill, deducible by a chain of conveyanceB from the 
United States to herself, ail of which were of record in the recorder's 
office of Cook county, Illinois, and that by the destruction ofthe rec 
ords of the county in the great fire of October, 1871, ail thèse re- 
corded évidences of title had been destroyed, and that she had lost her 
original deed, and therefore had no paper évidence of title on whieh 
to base her claim to the property. She made varions persbns parties 
to the suit, among whom was àsahel H. Gage, who, she charged, 
claimed some title tô the property. The case came to this court, and 
Gage answered hère, setting out in substance that he holds a tax title 
to the property, which was obtained under a tax sale for the first 
instalment of the South park assessment, the sale having been made 
on the eleventh of October, 1873, for the assessment of 1872, and the 
tax deed having been made to him March 3, 1876. 

There has been no résistance to the complainant's case, except as 
to whether this tax title ean be attacked in this form of proceeding, 
and as to the validity of this taX deed; complainant having, by an 
amended biU, charged that the assessment was illegally made, the 
sale illegally conducted, and the deed voîd for want of proper notice 
of the time when the rédemption would expire. 

As to the iurisdiction of the court to consider and pass upon the 
validity of this tax title in this form of proceeding, this defendant's 
claim of title under his tax deed having accrued subséquent to the 
destruction of the records, I at first had some doubts, but a more 
caref ul examination of the statute authorizing this form of action has 
t.l2,no.l— 3 



3é FEDEBAL BEFOSXKB. 

led me to the conclusion that complainant may, in this action, attac^ 
defendant's subsequently-acquired tiile, and my reaaons for this con- 
clusion are briefly thèse : 

The act provides (section 16, c. 116, Eev. St. 111.) that the pétition 
or bm for restoration of title shall set ont — 

First. Thq exteut of the estate in the laud in question claimed by the com- 
plainant or petitioner, and from whom, wheii, and in what mode he derived Ma 
title thereto. He shall give the names o£ ail persons owning or claiming any 
estate. in fee in said lands, or any part thereof, and also ail persons to whom 
any such lands hâve been conveyed, and thedeed or deeds of such conveyances 
as shall hâve been recorded in the ofBce of the record er of deeds since the time of 
the destruction of such records, and prier to the filing of such pétition, and 
their resideace, so far as the same are known. 

Second. AU persons so namedin the pétition shall be made défendants, and 
shall be notifled of said suit by summons, or by publication of notice in the 
same manner as may be required in chancery proceedings in this state, 
■ Third. By section 18 any pèrson ihterested may oppose 'such pétition, may 
demur to ot anàwer the bill, or flle a cross-bill, if he desires to do so. 

Fourth. By section 20 it is declared that it shall be compétent for the court, 
by its decree in such cases, to détermine in whom the title in any or ail of the 
lands descrihed in the pétition is vested, whether in the petitioner or any 
other of the parties before the court. ' 

. Hère, it will be seen, is ample provision for briiiging ail claimants to 
any title or interests in the lands before the court, and it is made the 
duty of the court to détermine in which of the persons so before it the 
title is vested. It seems to me to hâve been the purpose of the lég- 
islature to make this proceeding a sort of drag-net into which ail con- 
flicting claimants of title or interest in the land might be drawn, and 
where the court, with ail the parties before it, should détermine their 
respective rights. It is not limited to titles or cla,ims which accrued 
before the destruction of the records, but in express terms provides 
that "ail persons to whom such lands shall hâve been conveyed, and 
the deed or deeds of such conveyance shall hâve been recorded in the 
ofBce of the recorder of deeds of such county, since the destruction pf 
the records," shall be made parties to the proceedings, evidently 
intending that the petitioner must bring in ail persons who appear of 
record to hâve any deed or conveyance of any interest in the land, so 
that their respective titles or claims may be considered and passed 
upon. It is further provided that unknown owners or claimants may 
be brought in under the désignation of "ail whom it may coneern;" 
and the decree rendered in such proceeding is to be final and conclu- 
sive, unless appealed within a certain time limited by the act, except 
as to persons in actual possession of the premises, or persons to whom 
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the lands hâve been oonveyed, and whose deeds hâve been recorded 
since the destraction of the records, and prior to the time of filing the 
pétition, who are not œade défendants by name. 

It is possible that the court, on the final hearing of such a case, 
may in its discrétion as a court of equity, where two conflicting titles 
are represented, the validity of which can be deterininèd in a court 
of law, by the express terms of this decree remit the parties holding 
such titles to a court of law for a trial of their rights; but this would 
be purely a matter of équitable discrétion, and does not limit the 
power of the court in this proceeding to settle the entire title by its 
decrèe. 

As to the validity of this tax deed, no proof is offered showing 
that the assessment was not regularly and legally made, and the 
judgment properly rendered against the land for default of payment, 
nor that the sale was not legally conducted; but the only point 
insisted upon at the hearing was that the deed was void for waht of 
proper notice to the occupant of the land of the time when the ré- 
demption would expire. 

It is conceded that the holder of a certificate of purehase of its 
tax sale, assuming that there was no person in possession or occu- 
pation of this land, and that the person in whose name it was 
assessed could not be found in the country, caused a notice of the 
time of the purehase at such tax sale, and when the rédemption 
would expire, to be published in a newspaper not more than five 
months nor less than three months before the time of rédemption 
would expire, and on filing proof of the publication of such notice, au 
affidavit to the effect that the land was unoccupied, and the person 
in whose name the land was assessed could not be found in the 
county, with the county clerk, the tax deed in question was issued; 
but complainant contends that this land was in fact at the time of 
this tax sale, and until after the exécution and delivery of this tax 
deed, in the actual possession of a Mrs. McGarthy, and the conflict- 
ing proof in the case is ail centered around the nature and extent of 
her occupation of the premises. I think the resuit of the proof is to 
show that some years prior to this assessment and tax sale the hus- 
band of Mrs. McGarthy had built a house on the lot adjoining the 
lot now in question, and enclosed a portion of the lot in question as 
a garden and yard, — bis enclosure taking in about 30 feet in the 
front of the lot, and extending back in a diagonal line so as to take 
in six or ten feet of the rear, — and somè of the out-buildings or ap- 
purtenances of the McGarthy premises were erected on this lot. 
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McCarthy, it seems, had died before this tax sale, and his widow 
and family had remained iu possession. The fence had beeorae 
somewhat ont of repair, and proof was put in on the part of défend- 
ant tending to show that it had oeased to be an enclosure; but I 
think the clear prépondérance of the proof is that a portion of this 
lot was, at the time this notice was published, in the actual posses- 
sion and occupancy of Mrs. McCarthy, and within her enclosure ; 
that the fence was sufficiently in repair to indioate and maintain 
such possession ; that an intruder into the portion of the lot within 
this enclosure would hâve been a trespasser upon Mrs. McCarthy 's 
possession. True, the proof does not show that Mrs. McCarthy was 
the tenant of this complainant, or of any person through whom the 
complainant claims title, but I think we must assume she was there 
with the knowledge and perkaps by the permission of the owner of 
the fee. She was certainly "an occupant" within the meaning of 
the constitution and statutes of this state. Section 5, art. 9, Gonst. 
1870, and section 216, c. 120, Eev. St. IU. 

It was the duty of the person seeking to obtain a tax title, under a 
sale for tax or assessment, to serve personal notice on such occupant 
as a condition précèdent to the issue of a valid tax deed ; but this 
complainant has corne into a court of equity seeking not only to 
hâve her own title established, but also to hâve this tax title set 
aside as a cloud upon her title; and under the familiar principle 
that he that seeks equity must do equity, I think this court ahould 
not set this tax title aside ar^d déclare it void except on condition 
that complaioant pay the amount required to redeem the premises 
when the time for rédemption expired, and interest thereon at the 
rate of 6 per cent, per aunum siace that time, and also pay ail 
taxes and assessments which the défendant Gage has paid on said 
premises since his purchase, together with interest thereon at 6 per 
cent. 

It may be urged that a tax title is only to be obtained .strietissîma 
juris, and that the défendant, not having complied with the condi- 
tions précèdent required by the constitution and statute, must be 
held to bave forfeited the inchoate title acquired by his purchase, 
and this would probably be the rule in a suit in an ejectment upon 
the facts as I find them hère ; but the fact is also palpable that the 
holder of this tax title has paid this assessment — that this payment 
and that of the subséquent taxes and assessments bave enured to 
the benefit of this complainant, and she should not bave this tax title 
set aside except upon such terms as will reimburse the défendant for 
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the money he bas paid for the pui-pose of protecting her property. 
The com}>]ainant was not obliged to file this pétition. She could, if 
she had chosen so to do, bave brought ejectment, made paroi proof 
of ber title, and contested tbe validity of this tax deed at law; but 
she bas preferred to corne into a court of equity to get relief, and 
must make the défendant whole, as I think, to tbe same extent as if 
she had redeemed in apt time from the tax purchase. 



Jackson, Keceiver, v, Footb. 

• (Circuit Court, N. D. Illinois. April 17, 1882.) 

1 CoNTKACT OP SAiiiî— Fdtueb Deltvbut— Option Dbals. 

Where a firm of brokers and commission merchants, dealing in grain and 
provisions on the board of trade in Chicago, transacted business for its 
customers, some of whom were buyers and some sellers, under the rules and 
régulations of the board, intending to deal in time contracta and to settle the 
différences, so as to avoid paying for and carrying the commodités bought, 
héld, not a dealing in " options to buy or sell at a future time," and is not with- 
in the prohibition of the statûte of Illinois. St. 111. c. 38, { 130. 

2. Samb— Contkacts Valid and BindinG. 

Where the indebtedness which accrued from the défendant to the flrm of 
brokers was for commissions earned by the firm in making trades for the 
défendant, duly authorized by hlm, and for moneys actually paid by thé firm in 
the settlement of différences in such trades, and that none of thèse différences 
were paid upon " options to buy or sell grain or other commodities at a further 
day,'= but upon sales or purchases of grain or other commodities, where the seller 
had only an option as to the time of delivery, such contracts are not within 
the Illinois statute, and are valid and binding upon the parties. 

3. Same — Guabahty on Notes— Bona Fide HoiiBER. 

Where, under such a contract, défendant became indebted to the flrm for bal- 
ances, and on final settlement gave to tbe flrm the notes sued on, the payment 
of which he guarantied, and the notes were given to the bank, with defendant'g 
guaranty written thereon, in payment of a debt due the bank by the flrm, even 
though the demand of the firm was tainted as a gambling claim at common 
law, défendant cannot be lieard to set up the illegality of the dealings between 
himself and the firm as a defence to thèse guaranties in the hands of a bona 
fide holder. 

4. GuATtANTy — Bona Fide HoiiBEE. 

A guaranty in the hands of a bona fide holder is valid, and not affected by any 
of the equities between the original parties. 

Dent é Black and Lyman d Jackson, for plaintilï. 
L. H. Bisbee and Albion Cate, for défendant. 
Blodgett, D. J. This is a suit on a guaranty of payment by de- 
fendant of two promissory notes, of $5,000 eacb, made by the trustées 
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of the estate of Ira Coueh, both dated July 1, 1S76, and made pay- 
able to défendant, — one on July 1 and the other on Octobor 1, 1877, 
with interest at the rate of 8 per cent, par annum. 

ïhe plaintiff is receiver of the Third National Bank of this city, 
and the notes in question were delivered to the bank with the guar- 
anty of défendant written thereon, about December 30, 1876, with 
other notes, as collatéral security for the payment of a note of S. G. 
Hooker & Go. to the bank for the sum of |13,900, due from that firm 
to the bank for money loaned on the note of Hooker & Co. ; being 
dated December 30, 1876, payable to the bank in 90 days after date, 
with interest at 10 per cent, per annum. 

The defence insisted on at the trial is that the two notes in ques- 
tion were transferred by the défendant to the firm of S. G. Hooker & 
Co. in settlement of a claim or indebtedness due from the défendant 
to said firm for certain gambling dealings, conducted by the firm for 
the défendant, on the Chicago board of trade. 

The facts, as deyeloped by the proof, appear to be that in the 
fall of 1874, and for about two years thereafter, the firm of S. G. 
Hooker & Co. were brokers and commission merchants, dealing in 
grain and provisions on the board of trade in this city, were mem- 
bers of the board, and transacted business for their customers under 
its rules and régulations ; that Poote had some dealings on the board 
through another broker, in whioh his broker had taken and paid for a 
large quantity of oats which had been bought on an order of the défend- 
ant, but the expansés of storing, interest, etc., had been so large that 
the défendant had become dissatisfied, and some difficulty occurred 
in effecting a settlement with his broker. Mr. Hooker, of the firm 
of S. G. Hooker & Co., was applied to and counselled with by the 
défendant in securing this settlement, and Hooker, being an old 
friend of the défendant, advised him that if he wished to speculate 
or deal any more on the board of trade he had better do it with his, 
Hooker's, firm. The défendant assented to this, provided he could 
only trade or deal in différences; that is, Hooker's firm was not to 
take in or carry any commodities bought, but défendant was only to 
pay or receive the différences between the selling and buying or buy- 
ing and selling priées of the commodities dealt in. 

In pursuance of this arrangement the défendant from time to time 
gave orders to Hooker & Co. to buy or sell commodities on the board 
for his account, and they executed thèse orders by buying or selling 
as directed on the board in the usual form of such transactions where 
the seller had the option to deliver within a certain time, — as for 
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illustration, during the whole of the next montli, or durîng the first 
half or last half of the next month, or of the month in which the 
transaction took place, — the only option in the transaction being as to 
the time -within which the seller was allowed to make delivery. 
Thèse dealinga continued until some time in May or Junè, 1876, 
Hooker & Co. buying or selling grain, pork, or lard as directed by the 
défendant, and settling the différences; paying the money when the 
market -was against the défendant, and receivingii for him wnen tho 
market was in his favor; chargirxg to him whatever sums were paid 
in settling différences when they were against him, and giving 
him crédit when they received différences in his fàvor. In two 
or three transactions the firm seems to hâve taken in and paid 
for grain and provisions bought for défendant and held them for a 
short time, and then sold them, charging the défendant Mrith the 
interest, storage, etc., incident to such transactions. The défend- 
ant was also debited on the books of the firm with commissions for 
transacting the business, and with divers sums of money paid him 
' om time to time, se that, at the time the dealings of the firm for 
the défendant dosed, he stood debited to them on their books in the 
sum of about $22,000. In payment of this indebtedness the de- 
fendant transferred and delivered to Hooker & Co. four notes of $6,000 
each held by him against the Couch estate, the payment of which 
notes he guarantied and two of which are the notes in question, and 
the firm of Hooker & Co. transferred the two notes now before the 
court, with the defendant's guaranty of payment thereon, to the Third 
National Bank of Chicago, to seeure their own indebtedness to the 
bank for money borrowed. 

The testimony in the case f uUy satisfies me that Mr. Hooker, when 
he assumed for his firm to act as the défendant broker in his deal- 
ings on the board of trade, did not contempla te or intend to make 
any différent transactions for the défendant than for his other custom- - 
ers. He undoubtedly intended to make purchases or sales where 
the buyer had an option as to thé time within which to make delivery, 
and he intended to so conduct the defendant's transactions as to 
avoid taking and paying for any article bought, and he seems to hâve 
explained to the défendant how, by reason of his many customers, 
some of whom were sellers and others buyers on the market, he could 
so manage the defendant's deals that he need not take any com- 
modity bought, but could settle simply the différence between the 
purchase price and the market price, when the seller had the right 
of delivery. Hooker did not, I am satisfied from the proof, intend to 
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deal in "options to buy or sell at a future time," sncli as are pro- 
hibited by the Illinois statutes, (Eev. St. Ili. c. 38, § 130,) but intended, 
as I hâve said, to deal in time contracts, and to settle the différ- 
ences so as to avoid paying for and carrying the eommodities bought. 
I am also satisfîed that, -while the défendant may bave known but 
little when be commenced with this firm as to the mode in which the 
business was to be transacted by them for him, yet he did not con- 
template dealing in "puis and calls," or "options to buy and sell at 
a future time," and that he was very soon aware of the forms and 
modes in which the business was done for him by the firm. He 
intended withont doubt that his brokers should so manage his trades 
that différences should be paid or coUected, instead of his taking or 
holding the article dealt in, or having his broker do it for him and 
at his expense. He may hâve contemplated dealing whoUy in différ- 
ences to such an extent as to make the transactions such as hâve 
been construed by the courts of this state to be wager contracts or 
gambling contracts at common law; but he did not, I am satisfied, 
intend that his brokers should make for him such contracts as are 
expressly made Ulegal by the Illinois statutes, but, at most, they were 
to be transactions where it was not intended that any commodity 
should be actually received or delivered, but that he was to deal in 
différences only, coming perhaps within the rule laid down by the 
suprême court of this state in Lyon v. Culbertson, 83 111. 33, where 
the court said : 

»• The fact that no wheat was offered and demanded shows that neither 
party expected the deUvery of any wheat, but in case of default in keeping 
margins good, or even as to the time of delivery, they only expected to settle 
the conti'act oû the basis of différences, without even perforai ing or offering 
to perform his part of the agreement, and if this was the agreement it was 
only gambling on tlie priée of wheat. If such gambling transactions shajl be 
permitted, it must eventually lead to what are called 'corners,' which engulf 
hundreds in utter ruin, dérange and unsettle priées, and operate injuriously 
on the fair and legliimate trader in grain as well as the producer, and are 
peinicious and highly demoralizing to the trade. A contract to be thus settled 
is no more than a bet on the price of grain during or at the end of a limited 
period. If the one party is not to deliver or the other to receive the grain, it 
is in ail tout name a gambling on the price of the commodity, and the change 
of names never changes the quality or nature of things." 

In other words, as I understand the court in this case, where there 
is an intention to deal only in différences, the transaction is held to 
be a wager contract at common law. 
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It is also equally évident from the proof that the indebtedness 
which aocrued from the 'défendant to S. G. Hooker & Co. was for 
commissions earned by the firm in making trades for the défendant, 
duly authorized by him, and for moneys actually paid by the firm in 
the settlement of différences in such trades, and that none of thèse 
différences were paid upon "options to buy or sell grain or other com- 
modities at a future day," but upon sales or purchases of grain or 
other oommodities where the seller had only an option as to the time of 
delivery, — contracts which hâve been held not to be within the Illinojs 
statutes, and to be valid and binding upon the parties. Pixley v. 
Boijnton, 79 111. 351; Wolcott v. Heath, 78 111. 433; Gole v. Milviine, 
88 ni. 349; Porter \. Viets, 1 Biss. 177; Cîarke v. Foss,l Biss. 540 ; 14 
Bush, (Ky.) 727; Gelbert v. Gaugar, 10 Leg. N. 340. 

AsBuming, then, that' the défendant, by bis agreement with Hooker 
& Co., intendëd to deàl only in différences, and that the bulk of the 
débit against him on the books of the firm accrued for differei^fses 
paid by the firm on trades made for him in pursuance of ^his agree- 
ment, the only question is, do thèse facts so taint this paper as to 
make this guaranty of payment void in the hands of this bank? 
There is no dispute but what the bank is a hona fide holder of thèse 
notes, with defendant's guaranty thereon, taken for value before due 
and without notice of any defence. The statute of Illinois makes 
notes and other sècurities given in payment of gambling contracts 
to "sell or buy grain or other commodities at a future time" void in 
the hands of any assignée or holder; but the transactions out of 
which this indebtedness between Hooker & Co. and the défendant 
arose were not "options to buy or sell at a future time," but were 
contracts of sale, in which the seller was bound to deliver at a future 
time within certain limits. They were not, therefore, gambling con- 
tracts within the Illinois statutes. They may hâve been, as I hâve 
already said, gambling or wager contracts at common law, to such 
an extent as that if Hooker & Co. had sued the défendant he could 
hâve successfully defended; but the common law will not help either 
party to a gambling contract; it simply leaves them where it finds 
them. If one, having lost money by gambling or on a wager, pays 
it, the law will not aid him to recover it back from the owner. 2 
Smith, Lead. Cas. 307; Gregory v. King, 58 III. 169. 

It seems to me to follow, then, as a necessary conclusion, that the 
défendant having delivered thèse notes with his guaranty upon them 
to Hooker & Co. in settlement of their demand against him, even 
tbougb their demand was tainted as a gambling claim at common 
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law, he cannot be allowed to set tip the illegality of the dealinga be- 
tween himself and Hooker & Co. as a defence to thèse guaran- 
ties in the hands of a hdna fide holder. He has put this paper, 
with his guaranty affixed to it, afloat upon the market. Unlessa clear 
case of violation of the statute is made out, and the burden of making 
such a case is upon the défendant, this guaranty in the hands of a 
honafide holder is valid, and not tainted by any of the defences between 
the original parties. I may say further that it seems from the de- 
fendant's own testimony and from the accounts rendered— a transcript 
of S. G. Hooker & Co.'s books — that the settlement in question and 
upon which thèse notes ajid guaranties were given, was for an account 
into which cash paid, commissions, and other éléments entered which 
were not of a gambling nature ; and it is extremely doubtf ul in my 
mind, even if suit had been brought by S. G. Hooker & Co. against 
the défendant, be could, upon the showing now made upon this trial, 
hâve BuccessfuUy defended against their claim. 
The issues are found for the plaintiff. 

See Melohert v. Am. U. Tel. Co. 11 Fed. Eep. 201, note. 



Edwards, Trustée, v. Wbat and others. 

{Circuit Court, D. Indiana. May, 1882.) 

MOETGAGEB TS PoSSEaSIOST— EnTITLKD TO POSSESSION AND RrNTS. 

A mortgagee in possession of the mortgaged promises with the consent of 
the mortgagor is entitled to keep such possession and coUect the rents on the 
property until the mbrtgage debt is paid, even though the mortgage be held to 
be a mère lien. 
Samk — Pabol Ageeembnt l'on Possession. 

If a mortgage does not provide that the mnrtgagee shall be entitled to the 
possession of the premises, a subséquent paroi agreement to that efEect can be 
made, and if the mortgagee goes into possession under it the contract between 
the parties then stands as though this provision were contained in the mort- 
gage. 
Same — Priob Right to Rents ovbk Pdrchaseb rs Execution. 

Possession so taken cannot be disturbed by a purchaser of the property on 
exécution sa'le on a judgment, the lien of which attached after such possession- 
was taken, and sueh mortgagee is entitled to hold any rents coUected by him 
as against such purchaser, noiwithstanding a statutory provision which makes 
the occupant of property sold at judicial salé the tenant of the purchaser of the 
same. 

Submitted on Bill and Answer. 
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Baker, Hord é Hendncks, tôt complainant. 

Dailey é Pickerill, for défendant T. W. Hill. 

Gkesham, D. J. This is a suit to foreclose a mortgage. In addi- 
tion to the usual averments the complainant allèges that in Septem- 
ber, 1879, and some time before tbe filing of bis biil, by an agree- 
ment between the mortgagor and himself the possession of the 
mortgaged premises was turned over to him and bas been ever since 
retained by him. He sets ouji an itemized statement of tbe rents 
colleoted whicb bave been applied towards the payment of the inter- 
est on bis mortgage debt. His right to so apply a part of thèse 
rents is denied by the défendant T. Wiley Hill, wbo, in his answer, 
claims that he is entitled to ail the rents that bave accirued since tbe 
third day of Jnly, 1880, at whicb time he bougbt tbe mortgaged 
premises on an exécution sale made on a judgment junior to com- 
plainant's mortgage. This claim is based upon the provisions of 
section 1 of an act whicb went into effect March 31, 1879, relative 
to tbe rédemption of realestate sold on exécution or decree of sale. 
That section is as foUows : 

"Section 1. Be it enacted by the gênerai assembly of the state of Indlana, 
that, wheneverreal estate or anyinterest therein shall be sold on exécution, the 
sherifE or other offlcer making the sale shall issue to the purchaser a certifi- 
eate of purchase. The certifteate shall entitle the purchaseri his heirs, or 
assigna to a deed of conveyanee, to be executed by the proper offlcer, at the 
expiration of the time allowed for rédemption, unless the property sold shall 
hâve been prevîously redeemed. The owner of the property shall be entitled 
to the possession thereof during the time the same is subject to rédemption ; 
but if the same is not redeemed, he shall be liable to the purchaser, his heirs, 
or assigna for tlie reasonable rents, profits, or use thereof ; provided, if such 
owner is not the actual occupant of the premises sold, but the same be occu- 
pied by a tenant or other person, such tenant or other person shall be liable to 
the purchaser for the reasonable rent or use and occupation of the premises, 
and may be treated in ail respects as the tenant of the purchaser, who shall, 
in case the property is redeemed, allow, as a payment upon his judgment, the 
amount of the rent by him collected." 

Hill insista that under this section from the time be obtained his 
certificate of purchase the complainant became liable to him as the 
occupant of the property. In other words, his position is that the 
agreement between the mortgagor and the complainant, although 
made in good faith, must give way to tbe provisions of the statûte, 

Tbe question, then, is, does the section of the statute quoted 
apply to the complainant's possession ? It is admitted that thé com- 
plainant is a mortgagee in possession with tbe consent of the mort- 
gagor, and that aside from the statute under considération he bas a 
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right to hold that possession and collect the rents on the property 
until bis mortgage is paid, This is the rule at common law, oven 
■where the lien theory of morigages obtains. Russell v. Ely, 2 Black, 
575; Witherell v. Wiberg, 4 Sawy. 232; Phyffe t. Riley, 15 Wend. 
248; Hubbell v. Moulson, 64 N. Y. 225; Hennesy v. Farrell, 20 Wis. 
42; Dutton v. Warscliauer, 21 Cal. 609; Roherts v. Sutherlin, 4 Or. 
219. 

In this state there ia a statutory provision that "uniess a mortgage 
specificaUy proyide that the mortgagee shall bave possession of the 
mortgaged premises he shall not be entitled to the same." The mort- 
gage in suit did not contain such a provision. Notwithstanding this 
fact, the parties to this mortgage could enter into a paroi agreement 
that thé mortgagee sbould take possession of. the mortgaged premises, 
and could oarry out such an agreement by putting the mortgagee in 
possession. Parker y. Hubble, 75 Ind. 580. This was in fact done 
in this case, and when this paroi agreement was so executed by the 
surrender of possession on the part of the mortgagor the contract be- 
tween the parties to the mortgage then stood as though it had been 
specificaUy provided in the mortgage that the mortgagee sbould be 
entitled to the possession of the mortgaged premises. 

The rédemption statu te of 1879 was not intended to defeat or 
abrogate rights acquired under such a contract. Its effect was meant 
to be limited to sales of property which sbould be sold independently 
of any contract pertaining to its use or possession. Its purpose was 
to furnish a rule which should be applicable to sales of real estate, 
the dominion over which the judgment debtor or bis assigna still 
held. It doesnot contemplate an interférence with senior rights or 
equities created prior to the attaching of the judgment lien that 
is to be enforced by the sale. It relatés to a remedy for the 
enforcement of judgments, and it does not and could not inhibit a 
contract relation that might curtail that remedy. It is true that this 
statute was in force when the agreement in question was made, but, 
noiraud being charged, the parties to that agreement had the right 
to enter intp it,. and the complainaut is entitled to be protected in 
the rights thus secured nothwithstauding the statute. Edwards v. 
Woodbury, 1 McCrary 429; [S. G. 3. Fed. Eep. 14.] 

Wbether this proposition would be true if the lien of the. judgment 
had attached prior to the making of the arrangement between the 
mortgagor and the mortgagee, need not be deoided. The pleadings 
show that the agreement under which the complainant went into 
possession of the mortgaged premises was made before the judgment 
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under whieh Hill dérives title beeame a lien on tlie real estate. 
When that lien came into existence it of necessity attached to real 
estate charged with the burden of the complainant's right of posses- 
sion. It was a lien only on such an estate in the property in con- 
troversy as the judgment debtor at that time held, and the exécution 
sale was made subjeet to any liens, pledges, or rights that he had 
fastened upon the real estate in favor of any other party. Monticello 
Hydratdic Co. v. Loughry, 72 Ind. 562. 

The complainant was in possession by his tenants, and this was 
notice of bis rights. Bank v. Flagg, 3 Barb. Ch. 317; Wright v. 
Wood, 23 Pa. St. 120; Franz v. Orton, 75 111. 100; Dichey t. hyon, 
19 lowa, 544; O'Bourke v. O'Connor, 39 Cal. 442. 

The rights of complainant in the mortgaged premises as mortgàgee 
in possession were no more affected by the exécution sale than were 
his rights nnder his mortgage. They alike remained intact. The 
same équitable prinoiples that authorize the appointment of are- 
ceiver of mortgaged property ma,y be invoked in this case to stistain 
the arrangement between the mortgagor and mortgàgee by whicb the 
latter took possession of the premises. The mortgagor turned over 
the property to the mortgàgee in order that the rents might be âp- 
pKéd to the payment of ihterest, but it appears that the interest is 
greatly in default. It is to be presumed, therefore, that the mort- 
gagor is insolvent or seriously embarrassed, and that the premises 
are not an adéquate security for the debt, and that thèse facts weïe 
considered by the parties when the arrangement was made. This 
court bas uniformly beld that under thèse circumstances a receiver 
should be appointed to protect the interests of the mortgàgee. The 
arrangement made secured to the mortgàgee without the aid of a 
court just what the court would hàvé given hîm aa âgainst not Only 
the mortgagor but as against ail junior lienholders. The pUrposes of 
the parties to this agréement were of so équitable a character that 
they should be effectuated and not defeatéd. 

The provisions of the rédemption act of 1879 furnish no reason why 
the court should réfuse the appointment of a receiver ùpbn proper 
showing, and it is equally cleàr that an amicable arrangement be- 
tween a mortgagor and mortgàgee; whieh effected at once ' what a 
receivership ] would hâve indirectly accomplished, should be upheld, 
although it was made after the statute under considération took 
effect. 
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United States v. Eïckman. 

{District Court, W. B. Tennessee. April 29, 1882 ) 

Cbiminal Law— Withholding Pension— Revised Statutes, { 5485, 

The section of the Revised Statutes punishing an agent or attorney, or other 
person instrumental in prosecuting any claim for pension , who shall wrongf ully 
withhold from a pensioner or clalmant the whole or any part of the pension 
or claini allowed and due such pensioner or claimant, is not conflned to with 
holding the money actually coUected by tho agent, but extends likewise to with- 
holding, against the will of the pensioner, the check or treasury warrant com- 
ing into his hands, and is intended to protect the pensioner against frauds until 
the unconditional payment of the money to him. Hdd, therefore, where an 
agent procured a power of attorney authorizing him to receive the letter con- 
taining the treasury warrant, received it from the post-oflace, assumed to hâve 
the authority to indorse it in the narae of the pensioner, and passed it by indorse- 
tnent to a merchant in payment of a'small account due by the pensioner to the 
merchant ând în payment of a débt due by the agent hiinself to the merchant,. 
and took to himself the merchant's duerbill for the balance, that it was an 
oflçnce against the statute to negleot or refuse to pay the amount due to the 
■ pensioner, and this without regard to the authority or the wanl of authority 
in the agent to bo indorse the check. 

Indictment. 

The îndictment in this case, containing two counts, chargea the 
défendant, as the agent and attorney of one Mary Jane Simmons in 
the prosecution of her pension daim, with wrongfully withhholdiag 
from her a certain portion of the pension granted her by the United 
States. The claim was allowed in February, 1881, and on Marcb 
4th, foUowing, the pensioner executed the proper vouchers for the- 
sum of $333,86, the amount due her, which were forwarded to the 
paying agency at Knoxville. Afterwards, on the same day, the 
défendant procured Mrs. Simmons to exécute to him a power of 
attorney to receive from the post'Office at Dresden ail letters addressed 
to her coneerning her pension, and to sign "ail papers, acknowledg- 
ments, receipts, and vouchers" necessary to carry into effect the power 
of attorney; but this instrument did not authorize défendant to 
indorse the, pension check. The défendant then went to a merchant. 
in Dresden, represented that he had the power of attorney, and that 
it authorized him to indorse the check wliich would soon arrive, and 
that Mrs. Simmons desired to purchase goods on crédit ; the merchant 
thereupon sold her some $35 worth of goods, she agreeing to pay for 
the same ont of her pension money when it arrived. The pensioner 
was an ignorant woman, who could neither read nor write. 
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Some two or three weeks afterwards the letter contâining the 
check came to the post-of&ce at Dresden, addressed to the pen- 
sioner, and having the pension-office stamp printed on the envelope. 
The défendant, in company with the merchant, went to the post- 
office, deposited the power of attorney with the postmistress, re- 

ceived the letter, opened it, and indorsed the cheek as foUows : 

her 
"Maet J. X SiMMONS. Witness: B. F. Eyckman, Attorney, Dres- 

mark 
den, Tennessee;" and delivered it to the merchant, who, in payment 
of the check, credited the pensioner with the $35 due him from her 
for the goods sold, and credited the défendant also in the sum of 
about $100 owing from him to the merchant, and gave the défendant 
a small amount in money, and his note or due-bili, payable to défend- 
ant, for the balance. The pensioner did not know of the arrivai of 
her check for some weeks afterwards, was not présent when it was 
indorsed, and first ascertained the fact by inquiry at the post-office, 
when she sent to the défendant for her money, but he never paid her 
any of it nor went to see her about it. She then, on learning that 
Mr. Irvine, the merchant, had cashed her check, had an interview 
with him. On being advised that the power of attorney did not 
authorize the défendant to indorse the check, Mr. Irvine paid the 
pensioner the fall amount of the check in money, except the $35 
due him from her, and at once notified the pension agency at 
Knoxville, and the commissioner of pensions at Washington, of the 
faets, and made several demands upon the défendant for the note 
or due-bill given him ; but the latter refused to surrender it, and it 
was not in his possession at the trial. On the back of this check 
was the foUowing notice, printed in red ink: "Notice — The payee's 
indorsement on this check must correspond with signature to the 
voucher for which the check was given. If the payée cannot write, 
his or her mark should be witnessed, and the witness state his or 
her résidence in full." The check was dated March 8, 1881. It 
was conceded by the defendant's counsel in argument that if the 
indorsement by the défendant of the pensioner's name on the check 
had been duly authorized by the power of attorney, and there were 
no law making such instruments concerning pensions void, the de- 
fendant, under the faets of the case, would be guilty ; but it was con- 
tended for the défendant that the power of attorney being yoid 
in law, and not in terms authorizing the indorsement, the money 
had been paid by Irvine on a forged indorsement;. thathis due-bill 
to the défendant was also void. and that the government was, noi- 
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withstanding, liable to the pensioner for the money ; and that as the 
défendant had received no money for the cbeck, except about five 
dollars, less than the fee allowed him by law, and Irvine had paid the 
proceed:; of the check to her there had been no withholding, and the 
court was requested to so instruct the jury. 

John B. Cloiigk, Asst. U. S. Atty., for the United States, 

Henry W. McCorry, for défendant. 

Hammond, D. J., {charging jury.) The indictment in this case 
charges a violation of section 5485 of the Eevised Statutes, which is 
as foUows : 

"Ariy agent or attorney, or other person instrumental in prosecutlng any 
claim for pension or bounty land, who shall directly or indireety contract for, 
demand, or receive, or retain any greater compensation for his services or 
instrumentality in prosecutingaelaim for pension or bounty land thanis 
provided in the title pertainingto pensions, or who shall wrongfully withhibld 
from a pensioner or claimant the whole or any part of the pension or clàîm 
allowed and due such pensioner or claimant. or the lànd-warrant issued tô 
any such claimant, shall be deeméd guilty of a high misdemeànor, and upon 
conviction thereof shall, for every such offence, be fined not exceeding $500, or 
imprisoned at hard labor not exceeding two years, or both, at_the discrétion of 
the court." 

The statute, you will perceive, prescribea the puhishment for two 
offences iû relation to the prosecution of a claim for pension, — one, 
the contracting for, demanding etc., of greater compensation for the 
agent's services than allowed by law ; the other, the withholding by the 
agent of the whole or any part of the pension or claim allowed; and 
the case under considération relates only to this latter offence. The 
plain purpose of ail those stringent provisions of the pension laws 
which the district attorney has read in your hearing is to secure 
absolutely to the pensioner the bounty of the government. It cannot, 
on any pretext, be lawfully diverted, directly or indirectly, while in 
transit to his hands. It is not assets for the payment of debts, and 
can be in no way pledged or impounded for that purpose, and ail deal- 
ings in that direction are null and void. There is a somewhat anal- 
ogous policy which protects the salaries of officers of the state and 
fédéral governments, and it is generally recognized everywhere. But 
hère congress has, by the most stringent spécial législation, sought to 
protect thèse pensioners, so munificently endowed, against ail possi- 
bility of being defrauded by the agents they employ to collect their 
dues from the government. 

Nothing less than the unconditional payment of the full amount, 
less the small fee allowed, wiU discharge the agent from the pénal- 
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ties of this statuts, whenever, by any contrivance of bis, he cornes 
into possession of the warrants or the money they represent. AU 
else is a wrongful withholding under this statute. It is the duty of 
the courts and juries to so enforce thèse législative commanda that 
there shall be no évasion of them, 

The words of the statute do not in terms confine the offence to a 
wrongful withholding of money collected on the claim, which would, 
of course, be a violation of it, but extend to "the whole or any part 
of the pension or daim allowed or due such pensioner or claimant." 
If the statute is to be restricted to withholding the money actually 
paid by the treasury on the check or warrant of the government to 
the agent, it would be very much limited in its opération as a pro- 
tection to the pensioner. The practice of the department under thèse 
pension laws is to send the warrant drawn on the treasury direct to 
the pensioner, to be paid by the treasurer on demand of the holder 
by prôper indbrseniéntB, and every effort is made to prevent this war- 
rant from falling into the hainds of the agent, who is prohibited from 
receiving it, and to whom postmasters are forbidden to deliver it by 
the postal laws and régulations. The offence cannot be restricted to 
withholding money collected on valid indorsements, and the statute 
construed to tum loose ail who, by forgery or other frauda, succeed 
in capturing the warrant, notwith standing thèse prohibitions, collect 
the money or obtain its value, and neglect to pay it to the pen- 
sioner. 

The argument of the defendant's counsel, and thé instructions 
àsked for by him, would resuit in punishing ail who withhold the 
money realized on a pensioner's genuine signature, and in discharg- 
ing ail who obtain and withhold it on his forged signature, because 
the government, it may be, would remain liable to the pensioner for 
the amount due, the payment on a forged signature not being in law 
a payment. This would be a strange resuit, and I cannot give the 
instructions asked for. 

It was the duty of the défendant to hâve delivered this check itself 
to the pensioner, and his failure to do so was a violation of this stat- 
ute, unless he collected the money on it and paid it to her. Even if 
the power of attorney operated to authorize the défendant to collect 
and receive the money, the money itself, when so collected, was under 
the protection of the statute until paid unconditionally to the pen- 
sioner. U. S. v. Hall, 98 U. S. 343, 354. If you believe from the 
évidence that the défendant received the check, passed it to Irvine by 
v.l2,no.l— 4 



5Û FBDRGAL BEFOSTER. 

indorsing hôr name upon it, and received for it any cash or crédit or 
property and Irvine's due-bill or note, and thus appropriated the 
money to bis own use, and that he subsequently neglected or failed, 
on demand, to pay the amount of the check, or any part of it, to the 
pension er, it is your duty to find him guilty ùnder this indictment. 
The fact that Irvine has seen fit to pay the money to her cannot be a 
defence to the défendant on the facta of this case. Take the case, 
gentlemen, and consider your verdict. 
Verdict of guilty, and new trial refused. 

îToTE. Consult the folio wing décisions on this section, (5485, Eey. St.:) 
Ù. 8. Y. Benecke, 98 U. S. 447; W. 8. v. Irvine, Id. 450; U. 8. y, 8no7v, 23 Int. 
Eev, Rec. 78; U. 8. v. Fairchilds, 1 Abb. 74; U. 8. v. Marks, 2 Abb. 531; U. 
8. Y. Chafee, 4 Ben. 331; U. 8. v. Howard, 7 Biss. 56; U. 8. v. Benmtt, 12 
Blatchf. 345; U. 8. v. Schindler, 18 Blatchf. 227; S. C. 10 Fed. Rep. 547; U. 
8. V. Oonnolly, 1 Fed. Rep. 779 ; U. 8. v. Bowdall, 8 Fed. Rep. 881 ; U. 8. v. 
Mason, Id. 412. Compare, also, Sup. Rev. St. pp. 386, 602, and sections 3477, 
4745, 2414, 2436, 4747, 5435, 5436, 4783, 5486, Rev. St, 

NOTB. Ses cr. & T HtvUt, U VsD. R£F. 243. 



United States v, Winstbad and another. 
(District Court, W. D. North CwroUna. April Term, 1882.) 

1. JuDGMBNT — On Fokfbitbd Recognizancb. 

A judgment upon a forfeited recognizance of bail is absoluie, and is not a 
judgment nisi, 

2. Recognizance — Joint Judgment— Revital against Représentatives. 

Where the judgment on a recognizance was joint as against the principal 
and suretiea, and the principal dies, a scirefaciait will issue to revive the judg- 
ment as against the représentatives of deceased, and on its return the questiou 
of remission of the penalty will be considered. 

At the last term of the court W. H. Winstead failed to appear aad 
answer to a criminal prosecution, and judgment was entered against 
him and his surety on a forfeited recognizance of bail. Upon this 
judgment a scirefacias was issued to the parties, to show cause why 
exécution should not be issued. At this term the surety filed a plea 
stating that the défendant had died before the service of the scire 
facias, and the surety now asks to be discharged from his liability as 
bail. ' , 

James E. Boyd, Dist. Atty., for the United; States. 

Keogh d; Barringer, for défendants. 
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DiCK, D. J. The entry of judgment nisi in this case at the last 
term waa irregular. State v. Smith, 66 N. C. 420. A judgment 
nisi is one that is to be yalid uuless something elae should be done 
within a given time to defeat it. When a witness is duly sum- 
moned to appear at court and fails to do so, a judgment nisi may be 
entered for the penalty imposed by law for such default ; and upoij 
being served with a scire facias he may show cause at a future day 
why the judgment nisi sball not be made absolute. If the witness 
should die before such judgment is made absolute, the proceeding 
abates and cannot be revived against his personal représentative. 

A recognizance duly entered into is a debt of record, and the ob- 
ject of a scire facias is to notify the cognizor to show cause, if any he 
hâve, wherefore the cognizee should not hâve exécution of the same 
thereby ackuowledged. State v. Mills, 2 Dev. & Bat. 552. 

The recognizance is in the nature of a conditional judgment, and 
the recorded default makes it absolute, subject only to such matters 
of légal avoidance as may be shown by plea, or such matters of relief 
as may induce the court to remit or mitigate the forfeiture. The 
death of a principal, after such default and before the service of a 
scire faeias, does not entitle the bail as a matter of right to claim an 
exoneretuY. 

In criminal cases, 'where a recognizance of bail îs entered into, the 
surety is considered in law as having the custody of his principal. 
He cannot commit his principal to prison for safe-keeping, but he may 
arrest him and deliver him up to an officer of the law at any time 
before the liability as bail bas become fixed by a forfeiture judicially 
declared on failure to comply with the condition of the recognizance. 
For the purpose of making an arrest, the bail is invested with ail the 
autbority of an officer of the law, except in eommitting to prison, as 
he can ha,ve no mittimus from a eommitting magistrate. If the prin- 
cipal escapes into ànother state, the bail may pursue him by obtain- 
ing from the clerk of the court a duly-certified copy of the proceed- 
ings which show his liability as bail. 

After default and an absolute judgment the bail bas no power to 
make an arrept of his principal for the purpose of surrendering him 
in ç(isçharge of a liability fuUy incurred. The principal is not dis- 
charged from his liability for the alleged crime, but he can only be 
arrested by process from the court. When an arrest bas been thus 
made and the principal bas been tried, the court generally, as a mat- 
ter of favor and indulgence, will remit or modify the liability of the 
bail. 
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In some states statute provisions bave been made conferring on 
bail the power of arresting the principal, even after forfeitures, and 
aarrendering him to tbe court before final judgment on a scire facias. 

As tbe judgment in tbis case was joint, tbe exécution must follow 
the judgment, and cannot be issued against a dead man's estate until 
bis Personal représentative bas bad a day in court. I tberefore direct 
a scire facias to be issued to tbe personal représentative of the deceased 
principal, returnable to next term. Wben such scire facias bas been 
duly served orreturned, I will hear évidence andconsider the question 
of remitting or modifying the forfeiture in accordance witb tbe provis- 
ions of section 1020 of the Eevised Statutes. 



United States v. Stbphens. 

(Circuit Court, U. Oregon. May 15, 1882.) 

Spibits AND WrNB — iNTHODtrcTiON OF rtrro Alaska. 

By the act of MarchS, 1873, (17 St. 530,) the introduction of spîrituonsliquoi» 
and wine into Alaska is absolutely prohibited, subject to the power of the war 
department to permit such introduction for the use of the army therein ; and, 
semble, that section 2 of the Alaska- act of June 27, 1868, (15 St. 240 ; section 
1954, Rev. St.,) which gave the président "power to restrict and regulate orto 
prohibit the importation and use of * * * distilled spirits " into Alaska, is 
still 80 far in force, notwithstanding the passage of said act of March 3, 1873, 
as to authorize him to permit the introduction of said spirits, but not wine, as 
a régulation of the subject. 

AtTBMPT to ISTBODtrOEJ aPÎBITUOTTS LlQUOES INTO At^SEA. 

By section 20 of the, act of June 30, 1834, (4 St. 729,) extended over Alaska by 
the act of March 3, 1873, supra, it was made a crime to attempt to introduce 
spirituous liquors or wine' into Alaska. Held, that a person resideùt in Alaska 
who ordered 100 gallons of whisky to be shipped to him at.Alaska, by a Whole- 
sale dealer in San Francisco who had the whisky on hand and fox sale, with 
intent to introduce the same into Alaska, was not guilty of such attempt, be- 
cause he had done no act to aocomplish his illégal intent of which the làw will 
take cognizance ; the ofEer to purchase the liquor, ànd even the purchaseitselî, 
being acts preparatory and indifEerent in their character. 
Sams. 

Semble, that a criminal attempt to introduce liquor into Alaska cannot be 
committed unless the act done in pursuance of the illégal intent is j)erformed 
after the liquor is brought so near some point or place of "the main-land, 
islands, or waters" of the district as to render it convenient to introduce it 
from there, or to make it manifest that such was the présent purpose of the 
parties coneerned. ! 

Information. 
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Ru/us Mallory, for plaintiff. . 

Cyrm Dolph, for défendant. 

Deady, D. J. On March 30, 1882, an information was filed by 
the district attorney accusing the défendant, by the first oount, of 
the crime of introducing spirituous liquors into the district of Alaska 
contrary to law ; and by the second count, of the crime of "attempt- 
ing" to so introduce Buch liquors into said district. The défendant 
demnrs to the information because it does net state facts sufficient 
to constitute a crime. Upon the argument of the demurrer it was 
adandoned as to the first count, and insisted upon as to the second. 
This coimt allèges that on July 14, 1879, the défendant, being in the dis- 
trict of Alaska, wrote and transmitted a lefcter to a certain firm in San^ 
Francisco, California, wherein and whereby he requeçted said firm to 
ship and send to him at Port Wrangle, in said district, 100 gallons of 
whisky ; the défendant then well knowing that said firm were then 
Wholesale dealers in spirituous liquors, and owned. and possessed said 
100 gallons of whisky ; "and he thereby contriving and intending to 
introduce the said 100 gallons of whisky into the said district of 
Alaska." 

In U. S. V. Savaloff, 2 Sawy. 311, the district court for this district 
having decided that the district of Alaska was not "Indian country," 
and that the act of June 30, 1834, (4 St. 729,) regulating the trade 
and intercourse with the Indian tribes, was not in force therein, con- 
gress, in the gênerai appropriation act of March 3, 1873, (17 St. 530,) 
amended section 1 of the Alaska act of June 27, 1868, (15 St. 240; 
section 1954, Eev. St.,) so as to extend over that country sections 20 
and 21 of said act of June 30, 1834, as well as the acts relating "to 
customs, commerce, and navigation." 

The first of thèse sections provides, among other things, that "if 
any personshall introduce orattempt to introduce any. spirituous liq- 
uors or wine into the Indian country," except supplies for the army 
under the direction of the war department, he "shall forfeitand pay a 
sum not exceeding $300." 

By the act of March 3, 1847, (9 St. 203,) said section 20 was 
amended. so that upon a conviction beforethe proper district eoiirt of 
such act or attempt the party should be punished by imprisonment 
not exceeding one year. The section was again amended by the acts 
of February 13, 1862, (12 St. 339,) and March 15, 1864, (13 St. 29; 
section 2139 Eev. St.) By thèse latter amendments the maximum 
purùshment for a violation of the section was fixed at two years' 
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imprisonment and $300 fine; and jurisdiction was given to the circuit 
court as well as the district. 

By section 2 of the Alaska act, supra, (section 1955, Eev. St.,) the 
président was given "power to restrict and regulate or to prohibit the 
importation and use of fire-arms, ammunition, and distilled spirits iiito 
and within the territory of Alaska." It is a question whether this 
provision, so far as distilled spirits are concerned, was not superseded 
and repealed by the extension of said section 20 over Alaska by the 
act of March 3, 1873, supra. This section, as has been stated, abso- 
lutely prohibits the introduction of spirituous liquors, which of course 
includes distilled spirits, into Alaska, except for the use of the army, 
by permission of the war department. Without doubt, as to the ex- 
ecutive power to restrict or prohibit, the later act supersedes the 
earliér one. A statute power in the président to restrict or prohibit 
is certainly rendered nugatory by a subséquent act which absoluteiy 
prohibits. But as to the power "to regulate," which naturaliy im- 
plies the power to permit, the case is not so clear. Probably the 
better conclusion is that the aots should be construed as in pari ma- 
teria, and both hâve effect so far as possible. Upon this construc- 
tion of the statutes the law conceming the introduction of spirituous 
liquors and wine into Alaska is that such introduction is absoluteiy 
prohibited, subject to the power of the war department to permit the 
samô for the use of the army, and the power of the président to per- 
mit the introduction of distilled spirits, but not wine, for any pur- 
pose. 

It is doubtf ul if any attempt to commit an offence of this character 
is indictable at common law, and this is probably the reason why it 
was made so specially by the act defining the crime. 1 Whart. Crim. 
Law, § 177; 1 Bish. Crim. Law, §§ 684, 687. 

It is said that the subject of attempt to commit crime is "less 
imderstood by the courts" and "more obscure in the text-books" than 
any other branch of the criminal law. Bish. Crim. Law, § 657. And 
certainly there is none in some respects more intricate and diffleult 
of compréhension. It is almost impossible to comprehend ail cases 
of attempt in a définition that does not necessarily run into a mère 
enumeration of instances. It is easy to say that there must be a 
combination of intent and act — an intent to commit a crime and an 
act done in pursnance.of such intent, which falls short of the thing 
intended. 

There are a class of acts which may be faîrly said to be done in 
pursuance of or in combination with an intent to commit a crime, but 
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are noi; in, a légal sensé a part of it, and therefore do not with $uch 
intent constitute an indictable attempt; for instance, the purehase 
of a gun with a design to commit murder, or the purehase of poison 
with the same intent. Thèse are considered in the nature of prelim- 
inary préparations — conditions, not causes — and, although co-existent 
with a guilty intent, are indiffèrent in their character, and; dp not 
advance the conduct of the party beyond the sphère of mère intent. 
They are, it is true, the necessary conditions, without which the 
shooting or poisoning could not take place, but they are not in the 
eye of the law the cause of either. 1 Whart. Crim. Law, §§ 178, 181 ; 
1 Bish. Crim. Law. § 668 et seq.; People v. Murray, 14 Cal. 160. 

Dr. Wharton says, (supra, § 181 :) "To make the act an indictable 
attempt it must be a cause, as distingnished from a condition ; and 
it must go 80 far that it would resuit iu the crime unless frugtrated 
by extraneous circumstances." 

Bishop says, (supra, § 669:) 

" It is plain that if a man who bas a wicked purpose In his heart does some- 
thing entirely foreign in ita nature from that purpose, he does not commit a 
criminal attempt to do the thing proposed. On the other hand, if he does 
what is exactly adapted to accomplish the evil meant, yet proceeds not far 
enough in the doing for the cognizance of the law, he still èscàpes pùnishment. 
Again, if he does a thing not eompletely, as the resuit discloses, adapted to 
accomplish the wrong, he may under some circumstances be panishable, while 
under other circumstances he may escape. And the difficulty is not a small 
one to lay down rules, readily applied, which shall guide the practitioner in 
respect to the circumstances in which the criminal attempt is sufBcient." 

In People v. Murray, supra, the défendant was indicted for an 
attempt to contract an incestuous marriage, and was found guilty. 
From the évidence it appeared that he intended to contract such 
marriage, that he eloped with his nièce for that purpose, and requested 
a third person to get a magistrate to perform the ceremony, Upon 
an appeal the judgment was reversed, Chief Justice Field, deliver- 
ing the opinion of the court, said : 

"It [the évidence] shows very clearly the intention of the défendant, but 
soraething more than mère intention is necessary to constitute the offence 
charged. Between préparation for the attempt and the attempt itself there 
is a wide différence. The préparation consîsts in devising or arranging the 
méans or measures necessary for the commission of the offence; the attempt 
is the direct movement towards the Commission after the préparations are 
made; * * * but until the offlcer was engaged, and the parties stood 
before him, ready to take the vows appropriate to the contract of marriage, it 
cannot be said, in strictness, that the attempt was made. The attempt cpa-s 
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templated by the statute must be manifested by acts whîch would end in the 
coDsummation of the particular offence, but for the iaterventiou of circum- 
stances indépendant of the will of the party." 

In the case under considération, to constitute the attempt charged 
in the information, there must hâve been.an intent to commit the 
crime of introducing spirituous liquors into Alaska, combined with an 
act done in pursuance of such intention, that, apparently, in the 
usual course of events, would hâve resulted in such introduction, 
unless interrupted by extràneous circumstances, but which actually 
fell shott ôf such resuit. But it does not appear that anything was 
done by the défendant towards the commission of the intènded critoe 
of introducing spirituous liqubrs into Alaska but to offer or attempt 
to purchase the same in San Francisco. The written order sent 
there hy the défendant wa'S, in effect, nothing more or less than an offer 
by him to purchase the 100 gallons of whisky; and it will simplify 
the case to regard him as being présent at the house of the San Fran- 
cisco finn at the time bis ordér reached them, seeking to purchase 
the. liquor with the intent of committing the crime of introducing the 
same into Alaska. But the case made by the information stops hère. 
It does not show that he bought any liquor. Whether he changed 
his mind and countermanded the order before the delivery of the 
goods, or whether the firm refused to deal with him, does not appear. 
Now, an offer to purchase whisky with the intent to ship it to Alaska 
is, in any view of the matter, a mère act of préparation, of which 
the law takes no cognizanee. As the matter then stood, it was im- 
possible for the défendant to attempt to introduce this liquor into 
Alaska, because he did not own or control it. It was simply an 
attempt to purchase — an aèt harmless and indiffèrent in itself, 
whatever the purpose with which it was done. But suppose the 
défendant had gone further, and actually succeeded in purchasing 
the liquor, wherein would the case differ f rom that of the person who 
bought the gun or poison with intent to commit murder, but did no 
subséquent act in exécution of such purpose? In ail essentials they 
are the same. A purchase of spirituous liquor at San Francisco or 
Portland, either in person or by written order or application, with 
intent to commit a crime with the same, — as to dispose of it at retail 
without a license, or to a minor, or to -introduce it into Alaska, — is 
merely a preparatory act, indiffèrent in its character, of which the 
law, lacking the omniscience of Deity, cannot take cognizanee. At 
what period of the transaction the ehipper of liquor to Alaska is 
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guilty of an attempt to introduce the same there is not very easily deter- 
mined. Certainly, the liquor must first be purchased, obtained in 
Bome way, and started for its illégal destination. Bat it is doubtlul 
whether the attempt, or the act necessary to coiistitute it, can be 
committed until the liquor is taken so near to some point or place of 
"the main-land, islands, or waters" of Alaska as to render it conven- 
ient to introduce it from there, or to make it manifest that such was 
the présent purpose of the parties ooncerned. But this is a mère 
suggestion, and each case must be determined upon its own ciroum- 
stances. 

The demurrer is sustaîned to the second count, and overruled as to 
the ârsi. 



WiLSON V. Singée Makuï'q Co. 
{Circuit Court, If. D. Illinois. May 8, 1882.) 

1. Penalty — Offbsces against Patent Law. 

In an action for the penalty for afflxing the word " patent" iinlawfully on 
an article, an intention on the part of the défendant to aiflx a stâmp or plate 
indicating that there was at the time a présent subsisting patent upon thé 
machine is necessary, and uniess that appears the ofEence is not committed. 

2. Patents Expirbd. 

Where the patents marked on the machine isaued hâve ail expired, there is 
no subsisting patent upon the machine or any part of it ; and the offence under 
the statute (ReT. Bt. ^ 4901) is not complète. 

Waltcr B. Scates, for plaintiff in error. 

WUliani H. King, for défendant. 

Dbummond, C. J. The last clause of section 4901 of the Eevised 
Statutes déclares that "every person who in any manner marks upon 
or affixes to any unpatented article the word 'patent,' or any word 
importing that the same is patented, for the purpose of deceiv- 
ing the public, shall be liable for every such offence to a penalty 
of not less than $100, with costs; one-half of said penalty to the per- 
son who shall sue for the same, and the other to the use of the 
United States, to be recovered by suit in any district court of the 
United States within whose jurisdiction such offence may hâve been 
committed." 

The plaintiff in error brought an action in the district court under 
this statute. TJie déclaration contains three counts, ail of which 
hâve substantially this statement : That on the first day of Novem- 
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ber, 1876, and from that time up to the commencement of the suit, 
the Singer Manufacturing Company did, knowingly, wilfully, and 
negligently, and contrary to the statute in such case made and pro- 
vided, and for the purpose of deceiving the public, print, mould, cast, 
stamp, engrave, mark, and affix upon sliding "plates the words or 
inscription: "Patented September 10, 1846; May 8, 1849; Novem- 
ber 13, 1850; August 4, 1851; August 12, 1851; April 11, 1854; 
May' 30, 1854; November 21, 1854; December 19, 1854; May 29, 
1855; and October 9, 1855," — upon each of 100,000 Singer sewing- 
machines. To this déclaration the Singer Manufacturing Company 
demurred, und the district court sustained the demurrer, and entered 
final judgment. 12 Chi. Leg. N. 65. Wilson took out a 'writ of 
error, and the case is now before this court upon the judgment so 
rendered, and the question is whether the judgment was cori'ect. I 
think it was. 

The only doubt upon the subject arises from the allégations in the 
déclaration that thèse plates were affixed in the manner stated for 
the purpose of deceiving the public. But what is the offence described 
in the statute, for the commission of which a suit is aùthorized to be 
brought ? I think it is this, and that it must appear by the alléga- 
tions of the déclaration : an intention on the part of the défendant 
to affix a stamp or plate indicating that there was at the time a 
présent subsisting patent upon the machine ; and unless that appears 
the offence is not complète. Does that appear on the face of this 
déclaration? I think not. It is not disputed but that thèse patents 
existed upon the machine, and were issued in the manner and at the 
time stated. We hâve to apply the law to the déclaration ; and, on 
being so applied, it follows, as a necessary conclusion, that there were 
no existing patents upon any part of the machine at the time the 
plates were affixed. Under thè law it appears ail the patents thus 
issued hâve expired. If the allégations of the déclaration did not 
contradict the fact that there waS a subsisting patent, then prcrbably 
the déclaration would be suffioient ; as if it had said that the word 
"patented" was affixed to the machine with the intention of deceiving 
the public, that might be sufficient without other language ; but sup- 
pose it had said the défendant had affixed this stamp, viz., "this 
machine was patented in the year 1840, with the intention of deceiv- 
ing the public," that would be équivalent to saying that there was a 
patent issued on the machine which had expired, and thorefore there 
was no existing patent upon it. The same is true of the statement 
as to patents being issued upon this machine at the dates named. 
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When we apply the law to the statenjent, it shows if thèse patenta 
issued they hâve ail expired; and therefore there is no subsisting 
patent upon the machine, or any part of it, and the otfence is not 
complète. 
The judgmeut o£ the district court is affirmed. 



United States v. Vestai, 
{Diilriet Court, W. D. North Carolina. April Term, 1883.) 

L Ua.bshài.'s Salb — Rebalb. 

If an ofBcer, st an exécution sale, fraudulently refuses to accept the hlghest 
bid of a responsible bidder, such bidder may bave the sale set aside and a resale 
ordered, to commence at the amount of bis bid, but he cannot be declared the 
purchaser. 

S. Bamb— CoMPETirroN iif Bros— Opfkb to Pat Dbbt. 

If the debtor or any other responsible person for the beneflt of the debtor, 
oSers at the sale to pay the debt, and the officer of the law accepts such ofEer, 
the sale may be stopped, and further compétition in bidding is unnecessary, as 
the purposes of the writ of exécution hâve been accomplished, and the highest 
bidder thereunder bas no rights which can be enforced by the court 

This was a rule on the marshal for the causes and purposes set 
forth in the opinion of the court. 

J. N, Staples, for rule. 

J. M, Moring, for marshal. 

DiOK, D. J. I find the f ollowing facts from the affidavîts filed : 
The deputy marshal had duly levied the exécution on the lands of the 

défendant, and on the day of , 1882, offered the same 

at public auetion to satisfy said exécution. The biddings were con- 
tinued for some time, and the affiant Taylor Teague was the last and 
highest bidder. While the deputy marshal was orying the bid of 
Teague, the father of the défendant offered to pay off the exécution 
and costs for bis son. This proposition was accepted by the deputy 
marshal and the sale was disoontinued. 

I am of the opinion that Teague acquired no rights by his last and 
highest bid which can be enforced by the court as the bid was not 
accepted by the auctioneer. A bid at an auetion is but an offer to 
purchase, and may be withdrawn before it is accepted, To consti- 
tute a contract of sale the agreement must be mutually binding upon 
the parties. As Teague's last and highest bid was not accepted he 
was not bound by it, and no contract of sale was effected. If «in 
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officer at an exécution sale fraudulently refuses to accept the hîghest 
bid of a responsible person and accepta a lower bid, the highest 
bidder can, by an application to the court from whieh the exécution 
issued, hâve such sale set aside and a resale ordered, to commence 
at the amount of his bid; but the court cannot déclare him to be the 
purchaser. 

The deputy marshal was a public officer acting in obédience to an 
exécution commanding him in the name of the United States to 
cause to be made of the property of the delinquent debtor a sum 
of money judicially ascertained to be due the plaintiff in the exécu- 
tion. The levy made by the officer on the lands of the debtor 
divested neither the possession nor the estate of the debtor, but 
merely conferred a po-wer of sale for the purposes designated in the 
exécution. In offering the land for sale the officer was acting as a 
minister of the law, in obédience to its mandate, and could not right- 
fully exceed his power. That mandate required him to make the 
sum of money mentioned in the exécution, and sell the property of 
the debtor for that purpose, if a sale became necessary. In mak- 
ing a sale under exécution an officer is in some respects the ageijt of 
the debtor, and as such agent it is his duty to make a sale in such 
a manner as not to sacrifice unnecessarily the property of the debtor, 
as the law accords to him ail the chances ôf a fair sale and a fuU 
price. Every debtor has a right, at any time before the sale is com- 
pleted, to prerent a sale by the payment of the money mentioned in 
the exécution to the officer. In this case a satisfactory proposition 
of payment was made to the officer by the father of the défendant, 
and at his requést, and the same was accepted and the offer of sale 
was withdrawn. 

It was insisted in the argument that the policy of the law in 
requiring exécution sales to be made at public auction to the highest 
bidder is to encourage compétition, and that it will not tolerate any 
conduct of the officer or any other influence which is calculated to 
discourage or prevent such fair compétition among bidders. This 
gênerai proposition is correct; but the object of compétition among 
bidders is to secure a fair price for the property, for the benefit of 
the parties interested in the sale. After a sufficient sum has been 
obtained to secure the debt of the plaintiff, the debtor is the only 
one who can be benefited by a higher bid. If he offers to pay the 
debt of the plaintiff and the officer of the law accepts such offer^ 
there is no necessity for the encouragement of further compétition, 
and the sale may be stopped, as the purposes of the writ of exécution 
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hâve been accomplished and the debtor does not désire to part with 
his property. In this case the affiant Teague has in no way been 
damaged, and the exécution has beon satisfied without the sale of 
the lands of the défendant. If there had been a sale to a lower 
bidder and the oflScex had acted fraudulently or irregularly, we hâve 
already stated what would hâve been the right and remedy of the 
hlghest bidder. There is inhérent in every court a power to super- 
vise the conduct of its officers and the exécution of its judgmentB 
and processes. The court can set aside a sale and order a resale, 
but cannot déclare a bidder to be a purchaser — the contract of sale 
must be made by its ministerial ofEeer. 

As the exécution in this case has been returned satisfied and the 
money has been paid into court, I décline to grant the prayer con- 
tained in the affidavit of Teague, and the ruk heretofore granted is 
discharged, without costs to either party. 



Paoific Guano Co. v. Holleman.* 

{Circuit Court, S. D. Qeorgia, W. D. May 15, 1882.) 

1. pKOMrsBonr Note made to Agent. 

A corporation may sue on a promisaoTy note payable to the order of its agent 
byname, and describing bim as " agt.," and not indorsed by the agent. 

2. Same— Pakol Evidence of Ownbrship. 

Paroi évidence is admissible to show that the corporation, suing as plaintiff, 
is the owier of the note. 

Action at Law, upon the folio wing note: 

"$419.30. Byron, Geoegia, AprH 23, 1875. 

" On the twentieth of OctolDer, after date, I promise to pay to tlie order of 
Asher Ayres, agt., $419.30, to T. B. Goff, or at his office in Maçon, Georgia; 
value received. If not paid at maturity, to bear interest at the rate ot 12 
per cent, discount per annum. D. IL IIollesiax." [l. s.] 

Défendant demurred to the pétition, which set out a copy of the 
note, and which alleged that the défendant gave the sanie to Asher 
Ayres, agent of the plaintiff. Défendant also âled a plea, in the 
form of a plea to the jurisdiction, denying that the Pacifie Guano 
Company had the légal title to the note, and alleging that the same 

♦Reported by W. B. Hill, Esq., of the Maçon bar. 
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was in Asher Ayers, tLe agent, a résident of the district in whîchthe 
suit was brought. The issues thus raised were submitted to the 
court upon the following agreed statements of facts : 

[After stating the case.] 

"At the April term, 1882, of the court, the pleas to the jurisdiction (along 
with a deraurrer to the plaintifE's writ) were submitted to the circuit and 
district judge, a jury belng waived by consent of the parties, upon the fol- 
lowing admitted facts: Asher Ayers, the agent named in the note aued on, 
(and set eut in the plaintifE's pétition,) is a résident of said western division 
of the Southern district of Georgia. The Pacific Guano Company is a corpo- 
ration having its légal domicile in the state of Massachusetts, and was the holder 
of the note sued on at the time of the commencement pf the suit. The 
question argued was whether the plaintifE can maintain the action on the 
noté, and whether paroi évidence is admissible to show that the not^ is in 
fact the property of the plaintifE. (Plea of failure of considération reserved 
for trial before jury.)" • 

mil é Harris, for plaintiff. 

H. M. Holtzclam, for défendant. 

Pakdeb, g. J. The agreement of counsel submits to the court two 
questions : (1) Whether, on the agreed state of facts, the plaintiff 
can maintain the action. (2)' Whether paroi évidence is admissible 
on the trial to show that the note is in fact the property of the plain- 
tiff. The facts agreed on are that Ayres, the agent named in the 
note, is a résident of this district, and the plaintiff is the holder of the 
note sued on, and is a corporation domiciled in the state of Massa- 
chusetts. The other facts appear in the pétition. We are agreed 
that both questions shall be answered in the affirmative. That a 
note given to Asher Ayres, agent, may be sued on by the principal, 
who ie the owner and holder, is well settled by ail the later authori- 
ties. See 12 Am, Dec. 713, 715, and authorities there cited; Dan- 
iell, Neg. Inst. § 1187; Baldwin v. Bank of Newbury, 1 Wall. 234. 

The authority cited by counsel for défendant in 1 Addison on Con- 
tracts, § 51, does not apply, as that section relates to equities be- 
tween the parties in cases of concealed agency. 

The case of Austell v. Rice, 5 Ga. 472, 'does not confliot, for the 
court in that case did not deny the right of the principal to bring 
the suit, but maintained the right of the payée named also to sue. 
To the same effect is the extract from the décision of Chief Justice 
Marshall in Van Ness v. Forrest, 8 Cranch, 30, for the point in that case 
was whether the payée named could sue, and his right was main- 
tained. The admissibility of paroi évidence to show that the plain- 



MBECHANTS' INTERNATIONAL STBAMrBOAT IiINB V. LYON. 63 

tiff îs the real owner and holder of the note sued on, when Bnch 
ownership is put at issue by the défendant, is elementary. And in 
principle and authority the plaintiflf may offer such évidence when 
in cases like this under considération it may be held neoessary for 
hîm to make such proof in order to maintain bis action. See Daniell, 
Neg. Inst. § 1187, and cases tbere cited. 
Eeskine, D. J., concurred. 



Merchants' International Steam-Boat Line v. Lyon. 

{Circuit Court, B. Minnesota. May, 1882.) 

1. PLBADINfl— FoEMEK JuDOMÉNT À8 AN ESTOPPBL. 

Where a judgment of record in.a former suit is pleaded as an estoppel, wMch 
does not on its face show that the verdict was rendered upon the sarae issues as 
those in the suit on which it îs pleadéd, évidence aliunde is required to pro ve that 
' the précise point involved was submitted to the jury. 

2. SaMB — FOBMEB JuiJaMENT AS A BaR — PROO]? ALIOTTDB. 

Where the answer of the défendant sets up the same defenee ag the answer 
in the former suit, admissions by counsel, in connection with the ofEer of the 
record as évidence, that testimony upon both defences of the former action vj as 
admitted and wentto the jury, relieves the uneertainty in the record, and shows 
that the question raised by the pleadings in the présent suit was litigated and 
determined in the former suit. 

This suit is brought upon three promissory noies, aggregating the 
Bum of $2,300. The défendant is the maker, and they were made 
payable to the order of A. G. B. Bannatyne, and by him indorsed 
and delivered to the plaintiff. Before the commencement of this 
suit the State National Bank of Minneapolis brought an action upon 
thèse promissory notes, claiming to be holder and owner thereof, 
which was tried in this court, and a verdict rendered for défendant 
and judgment entered. The judgment record is pleaded in the defend- 
ant's answer as a bar to a reoovery by the plaintiff. The answer 
in the former case of Bank v. Lnjan sets up two defences, one of 
which was that the notes were given without considération, and 
testimony was offered and submitted to the jury tending to sup- 
port both defences, and a gênerai verdict was found for the défend- 
ant. The answer of the défendant in the présent action sets up 
the same defences presented by the answer in the former suit, includ- 
ing the one alleging that the notes were given without considération ; 
and for a further defenee sets up the verdict and judgment obtained 
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in the former suit as a bar to a recovery by this plaîntiff. After the 
plaiûtifif had offered on the trial the notes in évidence, it rested, 
whereupon the plaintiff admitted that tesfcimony was offered and sub- 
mitted to the jury in the former suit tending to support both defences 
set up in the answer, and the défendant offered in évidence the judg- 
ment record in that suit, which was admitted under the objection of 
the plaintiff. The défendant offered no further évidence, but asked 
the court to charge the jury that the former suit and judgment, and 
the record thereof, was a bar to the présent suit, and that the défend- 
ant was entitled to a verdict in his favor. The court charged tbe 
jury that as the case stood the said former suit was a bar to a recov- 
ery by the plaintiff in this action, and that the jury niust find a ver- 
dict for the défendant, and under the charge and instructions the jury 
80 found a verdict. Motion is made for a new trial. 

Bigelow, Flandrau à Squires, for plaintiff. 

C. K. Davis and R. B. Galusha, for défendant. 

Nelson, D. J. The plaintiff asserts that the court erred in laying 
down the proposition that where two defences are set up in an answer, 
and évidence is submitted to a jury upon a trial of the action tending 
to support both defences, and a genei-al verdict rendered for défend- 
ant, such verdict and judgment is a bar in another action upon the 
same demand. 

The plaintiff's counsel has cited many cases in his brief to sugtain 
the proposition that the gênerai verdict, and judgment which followed, 
was not a bar; but an examina tion of them shows that in nearly ail 
the judgment alone, without explanatory évidence, or any admission 
as to what the facts litigated were, was offered and claimed to be of 
itself an estoppel. 

If the offer of the record in évidence in the former action had not 
been accompanied by the admission that testimony was submitted 
to sustain both defences, or évidence aliunde given tending to prove 
that fact, thèse authorities might oe applicable. In this case the 
presumption is that the jury passed upon ail the issues made in the 
former action, and that they conaidered the évidence introduced rela- 
tive to both defences, and the record is conclusive. 

It is impossible to show aliunde that the verdict was found upon 
one and not both defences without inquiring into the secret délibéra- 
tions of the jury, which is not admissible. It is only necessary for 
the défendant, who relies upon the record in a former action as a bar, 
to go into évidence aliunde to prove such a particular question was 
actaally controverted and submitted to the jury, and that the verdict 
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was sueh as to show that they passed upoh it, when such fact doe8 
not appear upon the face of the record. This évidence was supplied 
by the admiBsion of the plaintiff on the trial, and made the estoppel 
effectuai. 

The case of Russell t. Place, 94 U. S. 606, is cited by the plaintiff 's 
counsel as settling in his f avor the légal effect of the record in the 
former suit. I do not so understand the opinion. In that case a bill 
was filed to recover for the infringement of a patent. The cotnplaint 
sets forth the invention and the issue of the patent, and a recovery of 
a judgment for damages against the défendants, in an action at law 
for a violation of the patentee's rights, and allèges the infringement 
of the patent by défendants, and asks for a decree. The answer sets 
up as a defence the want of novelty in the invention, and admits the 
recovery by the complainant in the action at law of the judgment 
set np, but dénies that the same issues were involved or tried in that 
action which are raised hère. The action at law was in the usual 
form of such actions for infringement of secured privilèges. The 
défendants pleaded the gênerai issue, and set up by speuial notice, 
under the act of congress, the want of novelty in the invention. 
The plaintiff obtained a verdict for damages, upon which the judg- 
ment mentioned in the bill filed was entered, and which it is olaimed 
estops the défendants from insisting upon the want of novelty in the 
invention. No extrinsic évidence was offered to show that testimpny 
was Bubmitted to the jury upon the question of the novelty of the 
invention in the action at law, but the record alone was relied upon. 
which did not show it, as a bar to the defence of want of novelty. 

The court announced the rule which hàd on many previous occa- 
sions been followed, to-wit : That a judgment of a court of compétent 
jurisdiction, upon a question directly involved in one suit, is coiiclu- 
sive as to that question in another suit between the same parties; 
but to give this effect to the judgment it must appear, either upon 
the face of the record, or be shown by extrinsic évidence, that the 
précise question was raised and determined in the former suit. 

Applying the rule thus announced, it appear s that the judgment 
record in the former action, pleaded as an estoppel in this suit, did 
not, upon its face, show that the verdict was rendered upon the same 
issue now tendered and to make the record operate as an estoppel 
évidence aliunde was necessary to prove that the précise point in- 
volved was submitted to the jury. The admission by counsel, in con- 
nection with the offer of the record as évidence, that testimony upon 
v.l2ino.l— 5 
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both defencGs was admitted and wentto the jury, relîeves the niwer- 
tàinty in the record, and shows that the question raised by the plead- 
ings in this suit was litigated and détermined in the former action. 

It is true, the plaintifP in this action was not a party to the former 
suit, but bis privity with the plaintiff in thp. former action is not 
doubtfal. Both nlaintiSs olaimed through Bannatjne, the payée and 
first indorser. 

Motion for new trial denied. 

MoCbâby, g. J., concurs. 



Boatmbn's Satings Bank r. Wagbnspaok.* 
{Oireuit Court, E. D. Loviiiana. April, 1882.) 

L EXECUTOBT PhOCESS UITDBB ÀBTICIJISS 732 TO 763 OF THB LoDISIAKA CODB OV 

Pkacticb. 

An order of geizure iuid sale, unie» ithere is opposition, is a final order ; it 
tbere is opposition, it is a mère process introductory to a litigation. 

Peter» v. Fitzgerald, 15 Pet. 167, folio wed. 
2. Bame— Ordbr of Sbi^ubb aitd Salb. 

When the issue is made up by the opposition, the order of seizure and sale, 
though flrst in the point of time, becomes merely an incident in the cause, and 
when the cause is transferred to the circuit court the order cornes as a part of 
it, under section 4 of the act of March 3, 187S, (18 Bt 471,) and there the prac- 
tice in equity governs. 

Marin vi LaUey, 17 Wall. 14, folluwed. 

David N.Barrow&ïxA. George L. Bright, for complainanta. 

«7. R. Beckwith, for défendant. 

BiLLiNGs, D. J. This cause is submitted on a rule to show cause 
why the order for exeoutory procefls should not be set aside as having 
been granted upon insufficient évidence. 

An order of seizure and sale had been issued in one of the state 
courts. An opposition had been filed and an injunction obtained, 
when the cause was, upoii the pétition of the mortgagor, removed to 
this court, where he has taken this rule. 

It is objected (1) that this is a motion for a new trial of a matter 
tried and adjudged in the state court, or an effort to enjoin a cause 
or prooeeding pending or undecided in a state court. The suffieiency 
of this objection dépends upon whether the order of seizure and sale 
has been transferred to this court, or now remains as a decree in the 

•Reported by Joseph P. Hornor, Eaçt., of the New Orléans bar. 
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State court. It is objected (2) that the order for seizure ani sale 
cannot be reviewéd upon an order to show cause, but only upon an 
appeal. The eonclusiveness of this objection, as well as that of the 
firat, must dépend upon the nature and character of this order under 
our law, and therefore I shall oonsider both objections together. The 
record shows the pétition for an executory process; a conditional 
order for such a process, i. e., an order that there be a seizure and sale, 
after due demand, the lapse of three days, a writ of seizure and 
sale, the filing of an opposition and an injunction granted restrain- 
ing the Boatxnen's Savings Bank from fuirther proceeding by exec- 
utory process with the exécution of the order of seizure and sale 
issued in the above-entitled cause, or from seizing the œortgaged 
property; a responsive pleading, termed a peremptory exception, 
filed by the party who claims as mortgagee ; and lastly a pétition in 
a cause entitled Boatmen's Savings Bank to the mortgagor, by the 
mortgagor, fora removal, an^d an order in a cause similarly entitled 
that "this cause be removed." 

There had been aconditional order of sale, an injunction of that order, 
an exception, and a transfer of the cause. It is the causewhich is trans- 
ferred. What is the cause ? The G, P„ arts. 732 to 753, inclusive, 
gives this right to executory process, and the manner in which it may 
be j udieially resisted and finally arrested . The mortgage créditer may 
seize, the mortgagor may oppose and enjoin, and thus the issue is 
made. That issue is as to the right of the mortgagee to hâve tbe sum- 
mary process, and that issue constitutes the cause or controversy. If 
the judgment is in favor of the mortgagee the seizure and sale are 
enforced. If in favor of the mortgagor, they are perpetually enjoined. 
The cause or controversy includes ail the proceedings inoidental to its 
décision. Jurisdiction is obtained, and can be operative only by con- 
trol over the seizure. The removal of the cause, therefore, brings ail 
orders issued therein, The order of seizure and sale, unless there 
is opposition, is a final order; if there is opposition, it is a mère pro- 
cess introductory to a litigation. This view is distinctly announoed 
by the suprême court of the United States in Levy v. Fitzpairich, 15 
Pet. 167. This is also the view of the suprême court of this state 
as to the nature and function of this proceeding. In Hurrod v. VooT' 
hies, 16 La. 256, the court says: 

"But such a decree is not a judgment, in the true and légal sensé of the term, 
and possesses none of its features. It issues withoùt citation to the adverse 
party ; It décides on no issue made up hetween the parties, nor does it adjudicate 
to tbe party obtaining it any right in addition to those secured by his notarial 
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contràct. If such an order was a real judgraent, ît would ba ont of tîio power 
of the judge gr^inting it to set it aside. After rendering tliis deoree he would 
be divested of ail jurisdiction, and it could be reversed only by meaiis of an 
appeal, or a separate action of nullity ; whereas it is every-day practice for the 
judge issuing such orders to set them aside on an order to sliow cause or an 
opposition; and in most cases the proceedîrigs are turned into an ordinary 
suit, in which a final judgment is afterwards rendered. Such a decree, then, 
can be viewed only as giving the aid of the offlcers of justice to exécute an 
obligation, which by law produces the effects of a judgment in relation to 
the particular uiortgaged property." 

Thèse orders are issued in France by notariés, who are tliere quasi 
judicial oiSeers, 

The order for executOry process is in form a decree or judgment, 
but it is in substance only an order ex parte, founded on the consent 
of an absent défendant, and only a proceeding in rem; for no judg- 
ment can be given against the mortgagor for any deficiency. When 
the issue is made up by the opposition, this order, though first in 
time, becomes merely an incident to a cause. When the cause is trans- 
ferred to the circuit court, this order comas as a part of it. Section 
4 of the act of March 3, 1875, provides that "ail orders and other 
proceedings had in suoh suit prior to its removal shall remain in full 
force and effect until dissolved or modified by the court to which 
such suit shall be removed." That is, they become the orders of the 
circuit court. 

It is urged that the décision of Barrow v. Hunton, 99 U. S. 82, is in 
point. But the distinctibn is that there was a final judgment, the 
définitive character of which was absolute, ^nd the question was 
whether any other court could by its decree operate upon it to annui 
it. Hère is no judgment, provided there is an opposition, but only an 
order which initiâtes a judicial oontroversy, and the maintenance of 
which dépends upon the resuit of that controversy. 

There is no doubt but that, as is oontended by the solicitors for the 
mortgagor, it is well settled now by the suprême court of the state 
that the order for executory process can be reviewed only by appeal. 
See City of Shreveport v. Flournoy, 26 La. Ann. 709 ; Heft v. Kelty, 
17 La. Ann. 143; Naughton v. Dinkgrace, 25 La. Ann. 538. But 
this resuit bas been reached merely as a rule of practice and not from 
the intrinsic nature of the proceeding, and as a rule of practice it 
ceases to hâve any force when the cause is transferred to the equity 
aide of the United States circuit court; there the practice in equity 
govems. By that practice even a final decree may be set aside at 
any time during the term at which it is rendered. A fortiori, a pro- 
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vîsional interlocutory order may be so set aside. That such a cause 
pending in the circuit court is to be dealt with as a cause in equity, 
is decided in Marin v. Lalley, 17 Wall. 14. 

Now, as to the manner in which this matter of the insufficiency or 
incompetency of the authentic proof can be'passed upon. It seems 
to me that that is the entire controversy, and that it must be passed 
upon by the court by a final decree, otherwise the chief and in this 
case the only question in the case would be decided by an interlocu- 
tory order, without any terraination of the cause, and in case the 
décision should be in favor of dissolving the order, would leave the 
mortgagee without opportunity to continue his seizure by a suspensive 
appeal, which, in justice, he ought to be placed in a position to hâve, 
and would deprive him of the right to elect to tum Ms proceedings 
into a suit iét foreclosure via ordinaria. 

fhe ruie is, therefore, discharged, as presenting a matter which 
mustbe considered upon a final hearing, when a decree can be ren- 
de^' which will dispose of the case. 



In re Bbogkwat, Banjirupt. 
{District Court, 8. D. Mu) York. April 28^,1882.) 

Pbacticb— Admission of Evidence on Former .TSiAii — Bankruptct. 

The rules in regard to the réception of évidence taken upon a former triijil 
are applicable to proceedings in bankruptcy upon two successive and inde- 
pendent pétitions for a discharge, in référence to similar btijèôtions madëiby 
the same creditors. Both pétitions, though independent, are parts of obe 
bankruptcy proceeding. 

Bankkuptcy — Successive Applications for Discharge. 

The first pétition by a bankrupt for his discharge having been denied, but 
not upon the merits, A«M, that upon à subséquent application and a hearing 
before the regiater thereon, upon the same objections flrst filed, that the tes- 
timony of a witness taken on the hearing under the flrst pétition was compé- 
tent évidence on the second proceeding, the witneag having in the mean time 
died. Hdd, also, that the former testimony of another witness, whose death 
was not shown, nor his absence from the jurisdiotion of the court certain, was 
not compétent. 

DiSCHAKGB, WHEN DBNIED. 

The bankrupt having been engaged in the business of a brewer, and not 
having kept any cash-book or invoice-book or stock-book, and 'frorai such 
books as were kept it being impossible, even with the aid of any explanations 
whitih the bankrupt could or would give, to ascertain or explain satisfactorily 
the course, situation, or pecuniary resuit of his business, Md, that .the dis- 
chargo must be denied. 
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Application for Diacharge. 

On January 21, 1871, Broekway was adjudicated a bankrupt on 
his own pétition. On April 22, 1872, he filed a pétition for a dis- 
charge from his debts, to which spécifications of objections were 
filed, atating, among other thinga, that he had not kept proper books 
of aceount, with the requisite spécification of particulars. After évi- 
dence taken upon, thèse and other spécifications before the register 
upon the merits, the application was brought to a hearing in this 
court on October 30, 1876, when the application was denied by 
Blatchford, J., on the sole ground that the application for a discharge 
had 'not been made within one year from the adjudication of bank- 
ruptcy, as required by the law then exisfcing. Upon that proceeding 
before the register the books of the bankrupt were produced, and the 
évidence of two ■witnesses, Gordon and Speir, was taken in regard to 
them and their contents. Prior to the first application for a dis- 
charge the books, with other assets, had been sold under the order of 
the court, and purchased by one Leach, a sailor, without family, and 
a brother-in-law of the bankrupt. On April 21, 1879, the bankrupt 
filed his présent renewed application for a discharge under the pro- 
visions of the law as amended. The same opposing créditer filed 
spécifications of objections embracing the same objections in regard to 
the want of keeping proper books of aceount as before. The former tes- 
timony of Gordon and Speir, upon the previous application for a dis- 
charge, not being found on file, a stipulation was entered into between 
the parties that certain copies should stand in place of the originals; 
and évidence was also given that the books which had been produced 
upon the former hearing could not be found. The former testimony 
of Gordon and Speir was thereupon offered in évidence by the opposing 
créditer, under the stipulation, which was objected to by the bankrupt 
on the ground that the original, if produced, would not be compétent 
upon this indépendant proceeding for a discharge. Numerous other 
objections were made to the discharge not eonsidered by the court. 

M. H. Regenshurger, for bankrupt. 

Beach de Browii, for opposing créditer. 

Bkown, D. J. The issue raised by the spécifications, so far as respects 
not keeping proper books of aceount, is the same as in the previous 
application for a discharge. The parties to the issue are also the same, 
aiid the proceeding for a discharge is in the same bankruptcy. The 
évidence of witnesses on the former trial of the same issue is there- 
fore compétent évidence upon this hearing, on proof that the witnesses 
are either dead or out of the jurisdiction. é.Wall. 222; 12 How. 
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(U. S.) 576; 7 Pet. 272. An application for a discharge is a part of 
and continuation of orie proceeding in bankruptcy commenoed by the 
original pétition. In re Ankrim, 3 McLean, 285, 289 ; In re Farrell, 5 
N. B. E. 125. 

Sufficient proof was given upon the présent hearing before the reg- 
ister of the death or absence of Gordon to make his former testimony 
compétent under the ruie; and the stipulation given in this case makes 
the copy produced équivalent to the original testimony, which ought 
to hâve been on file under the former proceeding for a discharge, The 
testimony is not sufficient to show either the death of Speir or his 
absence beyond the jurisdiction of the court; and I do not, therefore, 
consider his former déposition. Sufficient évidence was given of the 
inability of the opposing créditer to produee the booka (which I oannot 
doubt were practically under the control of the bankrupt after the 
purchase of themby the seaman, Leaeh, his brother-in-law) to admit 
secondary évidence. ;The testimony of Gordon on the former hear- 
ing being thus admissible upon this hearing, I am satisfied, upon 
éxamination, that it showa such a failure to keep proper books of 
account as should bar the bankrupt's discharge. There was no proper 
cash-book, nor proper stock-book; and Gordon, one of the assignées, 
a compétent man, could not make out from them either the course, 
situation, or pecuniary resuit of the business ; and, upon application 
to the bankrupt, he either could not, or would not, make explanation. 
More than half of the bankrupt's indebtedness proved consists of 
three items alleged to be owed to his wife, his brother, and his son ; 
ail alleged to be for debts connected with his business, and nowhere 
appearing on the books, as Gordon testifies. The books could not be 
balanced, and, in brief, they utterly failed to furnish any satisfaotory 
account of the course and resuit of his business, such as is necessary 
to entitle a bankrupt to his discharge. Section 5110, subd. 7; In re 
Frey, 9 Fed. Eep. 376, 384. 

On this ground the application should be denied. 
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In re Baxtee, Bankrupt. 

{District Court, 8. B. Neie.Tork. April 8, 1882.) 

1. Bankbcptct— Proops of Debts — Ambndbd Phoofs. 

Proofs of debt, made under a mistake of fact or law, may be amended or 
withdrawn, if no action bas been based upon such proofs which cannot be 
recalled or compensated. 

2. SAMK— MiSTAKBS — WlTHDBAWiX OF Pboofs— iNDEMNrrr. 

Where proofs of debt wçre made by B. B. & Co. upon two bills of exchange, 
drawn upon.London, against consignments of merchandise, unaccompanied by 
a transf er of tho bill of lading, and the branch house of B. B. & Co. , in Lon- 
don, at the time of such proof, claimed a lien upon the proceeds of the mer- 
chandise there as security for the bills, •which was disputed and in litigation 
between varions claimants upon the fund, inclnding the trustée of the bank- 
rupt's estate, aad the facts were known to the oreditor hère, who verifled the 
proofs of debt, and supposed that the facts were also known to his attorney 
hère, to •whom the préparation of the proofs was entrusted, but who was igno- 
rant thereof and accordingly prepared the proofs as unsecured claims, héld, 
that the case was one of mistake of mixed fact and law, and the creditors had 
leave to withdraw their proofs upon terms of indemoity to the estate. Hdd, 
also, that the mère receipt of dividends upon such proofs is no obstacle to the 
withdrawal or amendment of the proofs, as the dividends may be returned, 
with interest. 

3. BaMB — WlTHDKAWAIi OF ProOFS, WHEU Aî,L0WED— KETtTBIf OF DlVIBEND. 

But where the trustée of a bankrupt was defending in England against a 
daim made by creditors upon a certain fund as security for their demands 
upon the ground that they were estopped by having proved their claims hère 
as unsecured, and also defended upon the merits, denying the creditors' alleged 
lien upon the fund, hdd, that the creditors' withdrawal of proofs should be 
allowed pnly upon the return of dividends, with interest, the payment of the 
costs of this application, and of ail the costs and counsel fées in the litigation 
in England, if the trustée elected to abandon the further defence of the case 
there, or, if not, then upon payment of the trusteo's costs up to this time. 

Pétition for Lcave to Withâraw Proofs. 

W. W. McFarland, for petitioners, 

Abbott Brothers, for trustée. 

Bkown, D, J. Tbis is a pétition by Brown Bros. & Co. for leave 
to withdraw their proofs of debt heretofore made upon two bills of 
exchange drawn by Archibald Baxter & Co. upon Jones Bros., of 
London, at 60 days' sight, — the one dated August 5, 1875, for £3,500, 
payable to the order of Brown, Shipley & Co.; theother dated August 
6, 1875, for £1,000, payable to the same payées, — which were drawn 
against the "account of cheese per Britannic, and lard per Greece;" 
which bills had been purchased by the petitioners on the day of their 
date. On the seventh day of August, 1875, Baxter & Co. failed, and 
made an assignment of their property in trust for their creditors. 
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Iq November following a pétition' in bankruptcy was filed against 
them in this court, on which an adjudication in bankruptcy was had 
on Dccember 24, 1875. On the twenty-eighth daiy of March, 1876, 
a trustée was appointed by the creditors for cloaing up the bankrupts" 
estate. On August 3, 1877, the petitioners filed proofs of debt against 
the bankrupts upon six bills of exchange, as unseSured demands 
amounting altogether to the sum of $56,239.87, including the two 
bills first above mentioned. On the third day of November, 1877^ they 
received a dividend of 5 per cent., and on the tenth of February, 1879, 
a further dividend of 3 per cent., on the amount proved. They now 
ask leave to withdraw their proofs in respect to the two bills above 
mentioned, upon restoring the divideûds received thereon, with inter- 
eat, upon the ground stated in their pétition. This is opposed by 
the trustée in behalf of the creditors. The two bills in question had 
been purchased by the petitioners upon the faith of the security of 
cheese and lard forwarded, or to be forwardfed, by Baxter & Go. to 
Jones Bros, by the steamers Britannic and Greece, as ref erred to in 
the bills. The bills of lading were not attàched to thedrafts; and 
suoh had previously been their usùal course of dealing. Immediaitely 
upon the failure of Baxter & Co. the petitioners employed their 
attorney to examine into the law and the facts in regard to the situ- 
ation of their claims and their seourity under the biils'iand were 
advised that where the goods ref erred to in the bills of exchange had 
been actually forwarded, the bills would constitute a lien upon the 
goods or their proeeeds. 

The resuit of the examination into the facts by their attorney at 
that time led to the belief on his part that while certain goods repre- 
sented by other bills of exchange had been forwarded, the goods rep- 
resented by the two bills in question had not been forwarded. This 
was in fact a mistake, which the petitioners, through the English 
branch of their house, Brown, Shipley & Go., afterwards learned 
in due course of mail; but their attorney hère was not apprised of 
his mistake nor was his misapprehension corrected. In 1877, accord- 
ingiy, when the same attorney prepared the proofs of debt, thèse two 
bills were included with the others, and ail were thus proved asunse- 
cured, upon the supposition and belief on his part that the goods had 
not gone forward, and that there wàs no daim to security upon them ; 
while certain other bills, upon which the attorney understood that the 
goods had been forwarded, were not included among the claims then 
proved. The petitioners, on the other hand, supposed that their attor- 
ney had been apprised of the fact that ail the goods had been forwarded 
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to thé drawee, and that the proof s were drawn în aocordance with, 
and saving to them, ail their légal rights. The error was not discov- 
ered until a few months since, when, in a suit in the High Court of 
justice, Chaneery DlTision, in England, by Brown, Shipley & Co., 
plaintiffs, against the drawee and the trustée of the bankrupts, 
whereby the plaintiffs sought to assert their lien upon the proceeds 
of the goods, the trustée interposed as one of his defences the proofs 
of the drafts in this court as unsecured claims as a waiver or forfait- 
ure of any lien upon the goods. The delay in the commencement of 
this last suit had been caused through previous litigation in England 
in the same court, wherein Dennistown, Wood & Co. had, shortly 
after the arrivai of the goods in England in 1875, asserted a claim 
upon the goods or their proceeds in their favor. The trustée, as well 
as Brown, Shipley & Co., were défendants in that suit. The latter, 
in their answer, had asserted their priority of lien, but without claim- 
ing spécifie relief in that suit. Final decree against Dennistown, 
Wood & Co.'s claim was not rendered until July, 1881; whereupon, 
within a few days thereafter, the suit first mentioned was commenced 
by Brown, Shipley & Go. The trustée in this last suit défends, not 
merely upon the ground that the petitioners are precluded from 
recovery in conséquence of their proof of the drafts in 1877 as unse- 
cured debts, but also upon the mérita, contending that upon the facts 
the petitioners are not entitled to either a légal or an équitable lien. 
Without specifying further the détails of the matters referred to in 
the présent pétition, and in the answering affidavits on the part of 
the trustée, I am satisâed that the proof of debt made by the 
petitioners in 1877, so far as it embraces the two bills of exehange 
above mentioned, was the resuit of a mutual misunderstanding 
between the petitioners and their attorney; that, on the part of the 
latter, to whom the préparation of the proofs had been entrusted, it 
was purely a mistake of fîjict, and that although the proofs were sube 
mitted to and veriûed by one ot the petitioners who did know the 
facts in regard to the forwarding of the goods, yet that he was mis- 
taken alsoin supposing that his attorney had knowledge of the facts, 
and that the proofs were properly drawn in référence to those facts, 
so as to save to them their légal rights then in litigation in England. 
The security claimed by way^of the alleged lien is of a peouliar 
cbaracter, and, as the trustée even now contends, altogether novel 
and without any légal foundation. But that neither the petitioners 
nor their attorney ever contemplated waiving their claim, or doing 



any act to prejudîce ît, is, I think, clearly substanliated, not merely 
by the claims of the petitionera in the litigation in England, whicb 
has been ail the time going on, but espeoially, also, from the fact that 
two other bills of exchange for about the same amounts, as to which 
the attorney knew the goods had been forwarded, wore omitted from 
the proofs, and hâve never been presented in bankruptcy at ail, 
although the claim to a lien on the goods as to those bills waa 
attended by additional litigation hère, growiug ont of the assertion of 
title to the goods by the original vendors of Baxter & Co. The proofs, 
therefore, must be regarded as being made under a pure mistake of 
fact on the partof the attorney who prepared them, and mistake of 
mixed law and fact on the part of the petitioners. In such cases it 
has been the practice in courts of bankruptcy in this country to permit 
the error to be corrected when the estate has not been injuriously 
affected, or when any action based thereupon can be recalled or com- 
pensated. 

In the case of Clark é Bininger, in this court, (5 N. B. E/255,) 
proofs were allowed to be amended ander ciroumstances somewhat 
similar. 

In the case of Edward Hubbard, Jr., 1 Low. 190, (1 N. B. E, 679,) 
Lowell J., says; 

" When proof has been made under a mistake of fact, or even of law, It mây 
be corrected, almost as a matter of course, if neither the bankrup't nor other 
creditors who bave proved will be injured. And even where the rights of 
others will be affected, if the only effect is to restore ail parties to the position 
they were in before the debt was proved, it would be proper to allow the with- 
drawal if there had been a mistake and no want of diligence." 

In the case of John F. Parkas, 10 N, B. B. 82, Longyear, 7., says: 
" The court undoubtedly possesses the power, in its discrétion, to allow proofs 
of debt to be amended, and in cases of mistake or ignorance, whether of fact 
or ofi law, will generally exercise that power in the absence of fraud, and when 
ail parties can be placed in the same situation they would hâve been in if the 
error had not occurred, and where justice seems to demaud that it should be 
done." In re JSrand, 8 N. B. B. 824; In re Jayoox, 8 N. B; B. 277 ; Ex parte 
Harwood, Crabbe, 496; Edwards v. Morgan, McClel. 551. 

But where a creditor, by proof of his debt, has taken part in the 
meetings of creditors, and controUed the action of others in the 
choice of an assignée or trustée, or influenced the question of the 
bankrupt's discharge, he is held precluded from any subséquent 
change in his proofs. New Bedfàrd, etc., v. Fair Haven, etc., 9 Allen, 
176, 180; JBar parte Solomon,! Glyn & J. 25; Stewart y. Isidar, 1 N, 
B. R. 485; In re Bloss, 4 N. B. R. 147. 
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Wliere iu otlier -respects a crc.litor would be held entitled to amend 
liis proofs, the mère prior receipt of dividends is no objection, as they 
can he lestored to the assignée or trustée. Such was the case in the 
case of In re Parkes, above cited ; and in Bngland, in cases of double 
bankruptcy, or proof against joint and several estâtes, amendments 
are freciuently allowed on terms of repayment of dividends already 
received. Ex parte Cohbett, 1 Atk. 218; Ex parte Bolton, 2 Rose, 
389; Ex parte Bielby, 13 Ves. 70; Ex parte Waring, 19 Ves. 345; 
(see the decree in that case quoted in full in Powles v. Hargreaves, 
S De Gex, Mao. & G. 445;) In re Barnard's Banking Co. L. R. 10 
Ch. App. 198, 201; 5 H. L. 157; City Bank v. Luckie, L. R. 5 Ch. 
App. 773, 778; Ex parte Morris, 16 N. B. R. 572. 

It is urged on the partof the trustée that, during the pendency of 
the prior litigation in England in the suit of Dennistown, Wood & 
Co., certain overtures by them were made towards a settlement, and 
pecuuiary offers made to the trustée in case he would withdraw his 
defence, by which he might hâve, realized something for the estate. 
but which were rejected by him on the faith y^i the supposed waiver 
of their claim by the petitioners under their proofs of debt. This sug- 
gestion is at the most but a mère possibility of some loss to the estate, 
without sufBcient probability to entitle it to considération. No 
actual offer is stated to hâve been made ; and, as the assertion 
of a superior claim by Brown, Shipley & Co. had been interposed in 
that suit, it is hardly crédible that any final settlement by Dennis- 
town, Wood & Co., or any payment of money by them, would hâve 
bëen made that did not involve the surrender of the claim of Brown, 
Shipley & Co. ; and there is no reason to suppose that such a sur- 
render would hâve been made'! ïhe negotiation would, therefore, 
hâve amounted to nothing. 

The proof ôf debt in this casé'hâfe never beén used as a means for 
taking part in any meetipgs of creditôrs, hor pf influencing any of 
the proceedings in bankruptcy; nor since the discovery of the error 
in the proof s, but a few months since, has there been any such lâches 
as should preclude amendment. 

In being allowed to amend tbe proofs, however, by withdrawing 
the two bills in question, the petitioners will remove a,valid defence 
which the trustée now has agaipst their claim in a pending suit in 
Ilnglan,d. Whatever the trustee's pther grounds of defence may be, 
he had. a right to rely upon this* as, at ail events, a valid orie; and 
he has d'uly interposed it' by answer in that suit. It was his duty 
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also to présent such objections as were àvailable in opposition to the 
présent pétition. _- 

ïhe amendments are, therefore, allowed only npon the terms of 
restoring the dividends on the two bills in question heretofore rè- 
ceived, with interest thereon, and the payment of $50 counsel fées 
and charges of the trustée upon this application, and also upon pay- 
ment of the costs and counsel fées of the trustée in the suit of 
BroYrn, Shipley & Co., commenced in July, 1S81, up to this time, in 
case the trustée shall elect to abandon the, further defence of that 
action ; and, if he shall not so elect, then upon a stipulation of BroWn, 
Shipley & Co. that in case of their success in said suit they shall 
hâve no costs therein up to this time, but shall pay the trustee'a 
costs up to tbis date. 



Mehrbach ». Livbepool & Gbeat Western Steam Co. 

(DisMct Court, E.D. ITew Fork, Apiil 10, li82.) 

Shippiwg — On AL Agrebmbnt — Rkootbrt Back op Pb^ight Mowbt. 

Libellant and respondent entered intq an agreément lôr the shipment liy 
libellant, on varions vessels of the respondent, of 250 horses, to be transported 
from New York to Liverpool, and that libellant, in considération of a réduc- 
tion in the rate of freight, should pay the freight at the time of shipment and 
assume ail the risks of the voyage, includiiig the risk of a failure to pérform 
the voyage by reason of périls of tlie séa. Stibsequently a shipment of 54 horses 
■was made, which were lest at sea. Held, that the horses were taken on board 
in pursuance of the oral agreernent.potwithstanding a bill of lading was deliv- 
ered to the shipper, and that the respondent is not fiable for the return of the 
' freight money paid for their transpbrtation. ' ■ 

Butler, Stillman dt Huhhard, for libellant. 

Beehe, Wilcox dt Hohhs, for respondent. 

Benebict D. J. This is an action ibrought in thè name of Isaac 
Mehrbach, libellant, for the benefit of the Phœnix Insurance Company, 
to recOver of thé owners of the stéam-ship Idaho the siim of |2,700, 
being money paid those owners by the libellant as the freight of 54 
horses shipped on board the Idaho on May 21, 1881, to be trans- 
ported ÏQ Liverpool, but never delivcreSy owing to a loss of the steamer 
with her cargo at sea, before the completion of the voyage. 

The évidence shows the shipment of the horses ; the payment of the 
freight, aiùounting tô $2,700, by thè libellant to the respondent ; the 



T8 FEDBBAIi EBPOBTBB. 

insurance of the frèigM by the libellant, and its payment to him by 
the Phœnix Insurance Company after the sinking of the steamer. 

The évidence further 6how8 that in March, 1881, the libellant, 
Mehrbach, and the respondent entered into an agreement for the 
shipment by Mehrbach, on varions vessels of the respondent, of 250 
horses, to be transported from New York to Liverpool. One of the 
provisions of that agreement was that Mehrbach should, in considéra- 
tion of a réduction in the rate of freight from $60 to $50 per horse, 
shipped or provided for, pay thia freight at the time of the shipment 
of the horses, and assume ail the risks of the voyage, including the 
irisk of a failure to perform the voyage by reason of périls of the seas. 
In pursuance of that agreement several shipments were made, and 
among them the one of 54 horses hère in question, being the third lot. 
For thèse 54 horses a bill of lading was issued by the respondent and 
delivered to the libellant. This bill of lading was a blank fiUed up in 
writing. In the written portion were the words "not accountable for 
damage or mortality. " In the printed portion were the words 
"freight for said goods being paid immediately on landing, without 
any allowance of crédit or discount." In the margin of the bill of 
lading was written the words "64 horses, at $50 each, $2,700, £551 
Os. 4p., paid hère. H. Li 8." 

The évidence warrants the further finding that this bill of lading 
was issued after the horses had beert reoeived on board the steamer. 
The bill of lading asserts that the horses had been shipped, and by 
well-known usage a biU of lading is never given until the property 
is on board. ' 

The évidence also warrants the finding that the bill of lading was 
issued by mistake. Such is the testimony of Mr. Underhill, and no 
one contradicts him. 

There is no évidence to show w'hen the $2,700 were paid. The pay- 
ment may hâve been made before the bill of lading was issued, and 
such, perhaps, is the proper inference, from the fact that the worda 
"paid hère," presumably written at the same time with the rest of 
the instrument, convey the idea that the payment had already been 
made. If the fact be that the payihent was made before the delivery 
of the bill of lading, the circumstances lead directly to the inference 
that the payment was in performance of the only agreement then 
subsisting, viz., the oral agreement according to which the freight 
was then due, and the performance of the voyage at the risk of the 
shipper; Under this view of the transaction the libel must, of 
course, fail. 
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But if the proper inferenoe in regard to the time of the payment bo' 
that it was contemporaneous with the delivery of the bill of lading,.r 
then the written contract présents an ambiguity, and may be ex- 
plained by paroi; for in one place the freight is made payable in 
Liverpool on delivery of the cargo ; in another place it is made pay- 
able in New York on shipment of thé goods. This inconsistenoy 
is éxplained by the surroundingcironinstances; for, as it is important 
to notice, the bill of lading issaed for thèse 54 horses was not the 
embodiment of any prior agreement, nor the resalt of prior negotia-: 
tions. There was no prior agreement or negotiation for the shipment 
of 64 horses. The prior oral agreement was for 250 horses. It.was 
a complète and valid contract, and it had already been partially per- 
formed when the bill of lading in question was issued. The 54 
horses mentioned in the bill of lading were taken on board the steamer 
in pursuance of this prior oral agreement, and became bound by the 
provisions thereof. If no bill of lading had been issued for thèse 54 
horses, and the $2,700 paid when it was paid> there would hâve been 
no room to contend for a liability to repay. To thèse oircumstances 
must be added the fact that th9 issue ol the bill of lading arose out 
of a mistake. From ail thèse circumstanoes the meaning of thebiU 
of lading is plain. The words "paid hère" do not refer to an 
advance of freight to be thereafter earned, bat wer^ inserted in order 
to make the written bill of lading couform to the oral agreement 
under which the horses had been shipped, and were intended to 
Bupersede the printed words of the bill of lading. They mean, not 
that the freight was to be advanced, but paid as being then due. 
The Word used ia "paid" not "advanced." If auch.be the proper con- 
struction of the bill of lading, no liability to repay the $2,700 was 
incurred, and the libel must be dismisse d. 

Lastly, the words "paid hère" may hâve been written after the 
bill of lading had been delivered to the shipper, and intended to be a 
receipt for money then paid. If bo, it is évident that some différent 
understanding from that contained in the bill of lading was entered 
into subséquent to the bill of lading. The act of paying the freight 
hère was an act not provided for by the bill of lading, and must be 
the resuit of some agreement about this freight made between thèse 
parties after the bill of lading had been issued, which, beoause sub- 
séquent to the written contract, may be proved, although not in har- 
mony with the written contract, and oral. See Atwell v. Miller, 11 
Md. 348. Then arises the question, what was that subséquent agree- 
ment, in pursuance whereof the respondents, on their part, received 
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in New York $2,700, wliich, by the bill of lading, they were entitled 
to receive in Liverpool, and the libellant, on his part, paid in New 
York $2,700, when by the bill of lading he was to pay in Liverpool 
on performance of the voyage ? Evidently a part of that agreement 
was that there should be no liability to repay the money then agreed 
to be received and to be paid. I say evidently, because a mistake 
had been committed in issuing the bill of lading; because, by the 
oral agreement, then partly executed, there was to be a payment of 
$2,Y00 for thèse same horsea, and without liability to repuy; and 
because the shipper, after he had paid the $2,700, insured himself 
at his own expense against losing the $2,700 by the. losa of the 
ship. ' ' : 

Thèse circumstanees are to my mind abundantly sufficient to repel 
the implication of a promise on the part of the tespondents to repay 
tbe $2,700 in oase of losa of the ship; and in the absence of a 
promise to repay the actibn mustj of course, fail, for it isin its na- 
ture an action for money had and received. 

The case, therefore,*looked at in any aspect, fails to make eut a 
liability on the part of thè défendants to repay to the libellants the 
$2,700 in question. 

ï do not see that 'the fact that the action is for the benefit of the 
insurance company, from which the libellant has received his $2,700, 
helps the case. The insurance company take the place of the ship- 
per, and the words "paid hère, " on the bill of lading, were sufficient 
to put them on inquiry as to the circumstanees under which the 
payment was made. 

My détermination, therefdre, is that the libel must be dismissed, 
and with costs. 
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The Loed Clive,* 

{(Xreuit Court, B. D. Pmnaylvania. April 29, 1883.) 

PiLOTAaE— Statutes of Pbnnstltaîiia — Durr to Accept the Fiest Pilot Of- 

PBBIIÎG. 

The decree of the district court that under the Pennsylvania statuts of March 
29, 1803, the master of a vessel of the draught mentioned in the act is bound to 
accept the flrst duly-qualifled pilot who ofEers his services, atflrmed on appeal. 

Appeal from the decree of the district court in favor of libellant, 
who had filed a libel for a penalty imposed by statute in case of the 
refusai of an inward-bound ship to accept thefirst duly-qualified pilot 
offering his serrices. The district court held that the vessel was, 
under the Pennsylvania statute of March 29,' 1803, bound to accept 
such pilot, and that this provision of the statute was not repealed by 
the subséquent statute of March 24, 1851. A full report of thé case 
and the opinion of the district court will be found in 10 Fed. Kep. 
135. Eespondents appéàled frôm the decree. 

H. G. Wa/rd and Morton P. Henry, for appellant, 

Albert E. Peterson and W. W. Wiltbank, for appellee. 

Per Cubiam. The decree of the district court is affirmed for the 
reasona given by the district judge, and it is therefore ordered that 
the same decree which was entered in the district court be entered in 
this court, with costs. 

Note. See TTie Lord Clive, 10 Fed. Eep. 135; The C7.ymen.e. 9 Eed. Eep. 
164; under the laws of Oregon, The Qlaramara, IOPed. Ebp. 67b. 
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Sotbevisoes of Albant V. Stanlet. 

{Suprême OouH of the United States. April 8, 1882.) 

1. BtatutB Consthuction— Separablb Peotibioïts— Validitt. 

In a statute which contains invalid or unconstitutional provisions, that 
■which is unaffected by those provisions, or which can stand without them, 
must remain. If the valid and invalid are capable of séparation, only the lat- 
ter are to be âisrcj:;arded. 

2. Btatb Taxation— National Bank Bhakes— Déduction of Debts. 

Where the fédéral statute (Rev. 8t. j 5219) permits a state to authorize ail 
sliares held in national banks by any person to bè included in the valuation of 
his Personal property and to be assessed at the place where the national bank 
is located, subject to the restriction " that the taxation shall not be at a greater 
rate than îs assessed upon other moneyed capital in the hands of individuals," 
and a state statute is' passed in relation to taxation, requiring assessors to 
assess to each tax-payer his real estate at its value and his personal estate at 
its fuU value af ter deducting debts owed by him, and providing that if before 
the completion of the assessment he makes affldavlt " that the value of the per- 
sonal estate owned by him, after deducting his just debts and his property 
invested in the stock of any corporation liable to be taxed therefor, does not 
cxceed a certain sum, to be specifled in the afBdavit, it shall be the duty of the 
board of assessors to value such real or personal estate, or both, as the case may 
be, at the sum specifled in such affldavlt, and no more," and a statute subse- 
quently passed, relating to tjie taxation of bank shares, tnade no provision for 
deducting debts, held, that such statutes remain a valid rule of assessment for 
shareholders of national banks who hâve no debts to deduct ; that the prier 
Btatute is not in conflict with the act of congress ; and that the later statute is 
valid, except in that it does not authorize a déduction for debts of the sh^re- 
holder, which, being a distinct and separable principle, will not invalidate the 
, whole act. 

3. SaME — ASSESSMENT-rNoTICE OF DEBTS TO BE GiVEN. . 

Under such statutes the assessors wete not without authority to assess na- 
tional bank shares; and where no debts existed to be deduéted the assessment 
was valid and the tax paid was a valid tax; but where there dld .exiat such 
in^ebtedness which ought to be deducted, the assessment was voidable but not 
void, the assessors being authorized in such cases, until notified in some proper 
manner that the shareholder owed debts which he was entitled to hâve de- 
ducted. 

Bbadley, J., dissenting. 

In error to the circuit court of the United States for the northern 
clistrict of New York. 

Miller, J. This is a writ of error to the circuit court for the 
northern district of New York, in which Stanley, the défendant in 
error, recovered a judgment against plaintiffs in error for taxes 
exacted and paid under légal process on shares of the stock of the 
National Albany Exohange Bank. A large nutnber of the share- 
holders of the bank who had paid this tax made an assignment of 
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their claîms to Stanley, and he recovered a ]udgment in the action 
for the Bum of $61,991.20, with interest and costs. The ground of 
this recoyery was that the statute of New York, under which the 
shares of the bank were assessed, was void, because it did not permit 
the shareholder to make déduction of the amount of his debts from 
the valuation of the shares of stock owned by him, in ascertaining 
the amount for which the shares should be taxed. The pleadings in 
the case set out the sums paid by the stockholdera and their names, 
and their assignment to Stanley, the payment under compulsion of 
légal process, and a demand for the repayment on the Albany county 
authorities. The case was submitted to the court on a waiver of trial 
by jury, and on the findings of f act and conclusions of law thereon 
by the court, judgment was rendered for plaintiffs. The facts found 
by the court are thus stated : 

"First. That the allégations of the complaint in regard to the citizenship 
of the plaintifl, the citizenship and powers and liabilities of the défendant, the 
organization and capital of the National Albany Exchange Bank, the owner- 
shsp of the shares of capital stock of the National Albany Exchange Bank, the 
assessment of the stockholders in said bank, named in said complaint, by the 
board of assessors of the city of Albany, the names and résidences of said 
stockholders, the collection of taxes from said stockholders, and the payment 
of the same to the county treasurer pf Ihe county of Albany, and the denaànd 
made by Channcy P. Williams, before the commencement of this action of the 
treasurer of the county of Albany, are true as therein set forth. 

"Second, That the amounts coUected from the said stockholders and paid 
to the treasurer of the county of Albany, and the times when the said amounta 
were so paid to said treasurer, were as follows, to-wit: $907.90 paid August 
11, 1874; *127.84 paid August 11, 1874; $1,868.06 paid May 1, 1875; $l,409.aS 
paid May 27, 1876; $1,202.32 paid May 3, 1877; $1,336.60 paid April 17, 1878; 
$1,478.02 paid April 22, 1879; $11,604.75 paid May 1, 1875; $8,147.26 paid 
May 2T, 1876; $7,822.34 paid May 3, 1877; $7,357,94 paid April; 16, 1878; 
$6,243.20 paid AprU 21, 1879. 

"Third. That the sums above named were not paid voluntarily by said 
stockholders, but were forcibly coUected by the marshal of the city of Albany 
under a warrant issued to such marshal by the receiver of taxes of said city, 
pursuant to a warrant issued to said receiver of taxes by the board of super- 
visorg of the county of Albany, by levying upon the property of the said 
stockholders respectively, as alleged in said complaint. 

"jFowrtA. That the said assessments were made and said amounts coUected 
and rece' ved by the treasurer of the county of Albany, as above stated, under 
color of an act of the législature of the state of New York, entitled ' An act 
authdrizing the taxation of the stockholders of banks and surplus funds of 
sSvings banks,' passed April 23, 1866, being chapter 761 of the Laws of 1866, 
and not otherwise. 
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" Fifkh. That the allégations of the complaint with référence to the assign- 
ments by the respective stockhoMers of said bank o£ their clairns against the 
county of Albany, by reason of the matters alleged in the said complaint, are 
true as set forth in said complaint, and that the plaintiff, at the time of the 
commencement of this action, was the holder and owner of ail clairns against 
the county of Albany, or against the défendant, arising ont of the matters 
alleged and set forth in said complaint. rt, 

" Sixth. That the said act of the législature of wiè f tate of New York, chap- 
ter 761 of the Laws of 1866, did not permit the deàùction of debts owing by 
the owners of stock in banks or banking associations, in the assessment 
thereof for taxation, although such déduction of debts of the owner was, at 
the tirae of the assessments alleged in the said complaint, permittéd and 
required by the laws of the state of New York to be made from the value of 
every kind of personal property and moneyed capital, other than bank stock, 
in assessing thesame for the purpose of taxation. 

" Seventh. That the allégations in the fourth count of said complaint, as to 
the présentation to the said board of assessors by said Chauncy P. Williams 
of the affidavit of his indebtedness, and the request by him for a réduction of 
his assessment on his bank stock, and the refusai of said board of aasessors to 
make such réduction, and the application by said Williams to the suprême 
court of the state of New York for a writ of mandamus, and the subséquent 
légal proceedings thereon, including the décision of the suprême court of Ihe 
United States, are true, as set forth in said fourth count." 

It does not appear by this finding of the court that any share- 
holder, for whose payment of taxes this suit is brought, made affidavit 
or other application in regard to his indebtedness, that it might be 
deducted from his assessment, nor that any of thèse shareholders 
owed anything to be deducted from the assessed value of the shares 
held by them, except the seventh finding of facts in regard to C. P. 
Williams. 

Unless, therefore, the other shareholders who paid the tax on the 
shàres of their stock were «ntitled to recover back the sum paid with- 
out any évidence' that they had made affidavit of the amount which 
they would be entitled to deduct from the assessment of their shares, 
if the same rule had been applied to assessment of bank shares as 
to other personal property, and without any, évidence that they owed 
anything whatever to be deducted from any assessment of their per- 
sonal property, including bank shares, the jiidgment in this case 
cannot be supported. 

The judge who decided the case on the circuit found as a conclu- 
sion of law that the assessment of ail shares of national banks was void 
because the statute of New York, urider which the assessments were ue- 
cessarily made, was void, as being in conflict with the actof congress on 
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that subject, and he déclares, in an opinion delivered in the case of Na- 
i'umal Albany E.vchange Bank v. IIlUs, in a cliancery suit, that the 
rissessments in this class of cases are absolutely void, the assessors hav- 
iûg acted without any jurisdiction. If this view of the subject be Sound 
— if the officers who assessed and coUected this tax were atterly without 
authority to collect any tax whatever, or if theré was no law by which 
in any case they could assess and collect tax on shares of national 
banks — then it is of no conséquence to inquire of anything beyond 
the fact that plaintiff's assignors did pay such a tax under légal com- 
pulsion. On the other hand, if the law is for any purpose a valid 
law, and if it can be held to furnish the rule of taxation as to any 
class of owners of national bank shares, then the onus is on plaintiff 
to show that bis assignors are not of that class. 

The queîstion hère to be decided arises under two statutes of the 
Btate of New York in regard to taxation. The first of thèse is the 
• àct of 1850, relating to the assessment and collection of taxes in the 
city of Albany. The sixth section of the act requires the, board of 
assessors to prépare an assessment roU, in which there shall be set 
opposite the name of each tax-payer (1) ail bis real estate liable to 
taxation, and its value ; (2) the full value of ail his personal property 
after deducting the just debts owing by him. Section 9 of the act is 
as foUows: 

" If any person shall at any time before the assessors shall hâve complèted 
their assossments raake afBdavit that the value of his real estate does not 
exeeçd a certain sum, to be speciPied in such affldavit, or that the value of the 
Personal estate owned by him, after deducting his just debts, and his property 
invested in the stock of any corporation or association liable to bô taxed 
therefor, does not exceed a certain sum, to be specifled in- the affldavit, it shall 
be ilie duty of the board of assessors ta v^alue such real' dr personal estate, or 
both, as the case may be, at the sum specifled in such affidavit, and no more." 

In 1866 the state enàcted a law concerning the taxation of bank 
shares which was evidently intended to meet the requirettients of the 
act of congress in relation to state taxation of the shares of national 
banks, and the provision of this statute related only to taxing stock- 
holders in banks, and to the capital invested in individual banks. 
The Ërst section of this act reads as follows, and- it contained no 
other provision for déductions as the basis of taxation, exdept what is 
found in this section : 

"No tax shall hereafter be assessed upon the capital of any bank or bank- 
ing association organized under the authority of this state or of the United 
States, but the stockholders in such banks and banking associations shall I^b 
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assesaed and taxed on the value of their shares of stock therein, Said shares 
shall be included in the valuation of the personal property of such stockholder 
in the assessment of taxes at the place, town, or ward where such bank or 
banking association is located, and not elsewhere, whether the said stockhold- 
ers réside in said place, town, or ward, or not, but not at a greater rate than is 
assessed upon other moneyed capital in the hands of individuals in this state. 
And in making ^ueh assessment there shall also be deducted from the value 
of such shares such sum as is in the same proportion to such value as is the 
assessed value of the real estate of the bank or banking association, and in 
which any portion of their capital is invested in whieh said shares are held, 
to the whole amount of the capital stock of said bank or banking association; 
and provided f urther, that nothing herein contained shall be held or construed 
to exempt from taxation the real estate held or owned by such bank or bank- 
ing association; but the same shall be subject to state, county, municipal, and 
other taxation to the same extent and rate and in the same manner as other 
real estate is taxed." 

In the case of People v. Dolan, 36 N. Y. 59, the question was 
whether, taking thèse two statutes together, an owner of shares of • 
stock in a national bank was éntitled to deduct from the assessed 
value of his shares the just debts owing by him. It was argued that 
into this act of 1866 for the taxation of bank shares there should 
enter, as part of it, the provision of the act of 1850 which allowed 
this déduction as to ail personal property, and that nothing in the 
act of 1866 forbid this or was inconsistent with it. It was also 
insisted that unless the act of 1866 was so construed it would violate 
the act of congress which only permitted the shares of national banks 
to be taxed at the same rate as other money capital of the citizens of 
the state. But the court of appeals overruled both propositions, and 
held that the true meaning of the act of 1866 was that no such 
déduction should be made, and that as thus construed it was not in 
conâict with the act of congress on that subject. 

In the subséquent case of Williams v. Weaver, Williams, who was 
a shareholder in the National Albany Exchange Bank, made the affi- 
davit required by section 9 of the act of 1850, and, presenting it 
to the board of assessors of the county, demanded a réduction in 
accordance with it from the valuation of his bank shares. On the 
refusai of the assessors to comply with this request a proceeding was 
commenced in the courts of the state, in which the court of appeals 
reaffirmed the principles of the case of People v. Dolan. That case 
coming into this court by writ of error, it was hère held that while 
we were bound to accept the décision of the highest court of the state 
in construction of its own statute, the act of 1866 as thus construed 
waa in that particular in conflict with the act of congress, because it 
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did tax shares of the national banks at a higher rate than other 
moneyed capital in the state. In that case, reported in 100 U. S. 
539; S. C. 21 Alb, Law J. 210, there are no words which déclare the 
act of 1866 to be void, but the careful language of the décision is 
that "in refusing to plaintiff the same déduction for debts due by him 
from bis shares of national bank stock that it allows to others."who 
bave moneyed capital otherwise invested, it is in confiict with the 
act of congreBS." 

Accepting, therefore, as we mnst the act of 1866 as construed by 
the court of appeals of New York as not authorizing any déduction 
for debts by a shareholder of a national bank, is it for that reason 
absolutely void? Thià cannot be true in ita fuU sensé, for there is 
no reason v?hy it should not remain the law as to banks or banking 
associations organized under the laws of the state, or as to private 
bankers, of which there no doubt exista a large number of both 
classes. 

What is there to render it Toid as to a shareholder in a national 
bank who owes no debt which he can deduct from the assessed value 
of his shares? The déniai of this right does not affect him. He 
pays the same amount of tax that he would if the law gave him the 
right of déduction. He would be in no'better condition if the law 
expressly authorized him to make the déduction. What légal inter- 
est bas he in a question which only affects others? Why should he 
invoke the protection of the act of congress in a case where he has 
no rights to protect ? Are courts to sit and décide abstract questions 
of law in which the parties before the Court show no interest, and 
which, if decided either way, affect no right of theirs? 

It would seem that if the act remains a valid rule of assessment 
for shares of state banks and for individual bankers, it should also 
remain the rule for shareholders of national banks who hâve no debts 
to deduct, and who could not therefore deduCt anything if the statute 
conformed to the requirements of the act of congress. ■ 

It is very difficult to conceive why the act ôf the législature should 
be held void any further than when it âffeots some right conferred by 
the act of congress. If no such right éxists, the délicate duty of 
declaring by this court that an act of state législation is void is an 
assumption of authority uncalled for by the merits of the case, and 
unnecessary to the assertion of the rights of any party to the suit. 

The général proposition must be conceded that in 6, statute which 
e'ôntains in valid oir unconstitutional provisions, thàt which is un- 
■àfPectéd by thèse provisions, or which can stattd withoat thém,must 
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rem"!n. If tlie valid and invalid are capable of sepavation, only tha 
latter are to be disregarded. 

In tiie case of Railroad Cos. r. Schutte, 103 U. S. 118, decided at 
the last terra, this point was pressed upon us with much earnestness, 
and itB décision was necessary to the judgment of the court. "It is 
contended," said the court, "that as the provision of the act in re- 
spect to the exécution and exchange of the state bonds is unconstitu- 
tional, the one in relation to the statutory lien on the property of the 
Company is also void and muât -f ail. We do not so understand the 
law." And yet this was a case in which the sclieme of exchanging 
the bonds of the state for the bonds of the company, in order that 
the Company might get the benefit of the better crédit of the state, 
was accompanied by a mortgage created alone by the statute in fayor 
of the state as her Becurity, and, the court, whiie holding that the 
exchange of bonds was void as being in conflict with the constitution 
of the state of Florida, held that the mortgage which secured the 
bonds of the company, and which was only a mortgage by opération 
of the same statute, was valid. 

The language of this court in the two cases cited in the brief of 
V. S. V. Reese, 92 U. S. 214, anà Trade-mark Cases, 100 U. S. 
82, concèdes the gênerai principle that the whole of a statute is 
not necessarily void because a part of it may be so. Said tke court 
in the latter case: "While it may be true that when one patt of the 
statute is valid and constitntional and another part is unconstitu- 
tional and void, the court may enforce the valid part where they are 
dislinctly separable, so that each may stand alone, it is not within 
the judicial promise to giveto the words used by congress anarrower 
meaning than they are manifestly intended to bear. * • • " The 
case of U. S. v. Reese also implies that there may be unconstitu- 
tional provisions which do not vitiate the whole statute or even a 
single section, because the argument is to show that in that «ase 
there could be no séparation of the good from the bad. It is also to 
be observed that in both thèse cases it was a s'.atute creating and 
punishing offences criminally, which was to be eonstrued in regard 
to the limited constitntional power of congress in criminal matters. 

The case of State Freigkt Tax, 15 Wall. 232, arose out of a statute 
of Pennsylvania which attempted to impose a tax on commerce for- 
bidden by the constitution of the United States. The act imposed a 
tax upon every ton of freight carried by every railroad company, 
steam-boat company, and canal company doing business within the 
Btate. The railroad company who contested the tax presented a 
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Btalcment -wliich separated the freight transported by them between 
points aoiu.y Witliin the state and limited to such desliaation, and 
that which was received from or carried beyond tbose limits. Tbis 
court held tbe latter to be void as a tax on interstate commerce, and 
did not déclare the wbole tax or tbe wbole statute void. It said : 

" It is not the purpose of the law but ^ts elïect which we are now consider 
ing. Nov is it at ail material that the tax is levied upon ail freight, as well 
that which is whoUy internai as that embarked in interstate commerce. 
* * * The conclusion o£ the whole matter is that, in our opinion, the act 
of the législature of Pennsylvania of August 25, 1864, so far as it applies to 
articles carried through the state or articles taken up in the state and carried 
out of it, or articles taken up without the state and brought into it, is uncon- 
stitutioriiil and void." 

The same language is repeated in Erie Ry. Co. v. Pennsylvania, 
15 Wall. 282, decided at tbe same time, and both cases were remanded 
to the state court for further proceedings in conformity with the 
opinion, wbich could only mean to enforce the tax on transportation 
limited to the state and not on interstate commerce. 

Thig is a clear case of distinguishing between the articles protected 
by tbe constitution of the United States and those whicH were not, 
though nothing in the language of the statute authorized any such 
distinction. 

But in a review of the cases in this court on this subjeot,^ that of 
Austin X. Aldcrtnen of Boston, 14 Allen, 357, will be found to most 
nearly resemble the one before us. It related to the same matter of 
invalidi ;y of a statute of a state taxing shares of the national banks as 
being in conflict with the act of congress. That act said that such 
taxes might be assessed at the place where said bank was located 
and not elsewhere.. 

The act of the Massachusetts législature directed the assessment 
and taxation of the shares at the place where the owner resided. 
The plaintiff in error, Austin, having contested the tax on bis shares 
in the courts of the state unsuccessfully, brought the case hère by 
writ of error. This court declined to enter upon the question of the 
validity of the Massachusetts statute, because the case did not show 
that Mr. Austin was taxed on bis shares in any other place than 
Boston, the place where the bank was located, 

The argument of counsel in the case before us is that any tax or a 
tax on any person on account of his bank shares is void because the 
whole of the New York statute is void. If the argument is sound it 
was equally applicable to Austin's case. 
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The statute of Massachusetts, whioh made no limitation of taxa- 
tion to the place where the bank was looated, must be held void 
under any principle which would whoUy invalidate the statute of 
New York, because it did not allow the déduction of the owner's 
indebtedness from his sbares. And if the Massachusetts statute was 
utterly void as to national bank shares, then the tax on Mr. Austin's 
shares in Boston was void, and hé had a right to be proteoted against 
the unconstitutional statute. The court evidently went upon the 
principle that the statute was only void as against the act of con- 
gress in cases where some one was injured by the particular matter 
in which there was such conflict. The case seems to us directly in 
point. To the same effect are the cases of People v. Bull, 46 N. Y. 
57; Gordon v. Cornes, é7 N. Y. 608; Village of Middleton, Ex parte^ 
82N. Y. 196. 

If we examine the statute before us on principle we shall find but 
little reason to hold it to be wholly void as regards bank shares. If 
the statute stood alone there is nothing in it in conflict with the act 
of congress. It is only when we look to the other statute, which pre- 
vents the déduction of debts from the entire value of personal prop- 
erty, that we discern the discrimination against bank shares, The 
act déclares that bank shares shall be taxed according to their value^ 
after dedueting the real estate and other property on which the bank 
itself pays tax. This is eminently just. It provides for a mode of 
ascertaining their value, the officers who shall do it, and how the tax 
shall be collected. In ail this the law is valid exc.ept that it does not 
authorize a déduction for debts of the shareholder. This is a distinct 
and separable principle. When the shareholder bas no debts to 
deduct the law provides a mode of assessment for him which is not 
in conflict with the act of congress, and the law in that case can be 
held valid. Under the décision in Austin v. Aldermen of Boston it is 
valid as to him. 

If he bas debts to be deducted the case of Williams v. Weaver show? 
that in taking the steps which this court bas held he may take, he 
can seoure that déduction, and when secured the remainder of the 
law remains valid. In other words, in such a case so much of the 
law as conflicts with the aet of congress in the given case is held 
invalid, and that part of the state law which is in accord with the act. 
of congress is held to be the measure of his liability. There is no 
difficulty hère in drawing the Une between those cases to which the 
statuts does not apply and to those to which it does ; between th& 
cases in which it violâtes the act of congress and those in which it 
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does not. There is therefore no necessity of holding the statuts void 
as to ali taxation of national bank shares, wfaen the cases in whioh 
it is invalid can be readily ascertained on présentation of the facts. 

It follows that the assessors were not without authority to assess 
national bank shares; that -where no debts of the owners existed to 
be deducted the assessment was valid and the tax paid under it a 
valid tax; that in cases where there did exist such indebtedness, 
•which ought to be deducted, the assessment was voidable but not 
void. The assessing officers acted within their authority in such 
cases until they were notified in some proper manner that the share- 
holder owed just debts which he was entitled to hâve deducted. 

If they then proceeded in disregard of the act of congress the 
assessment was erroneous, and the case of Williatm v. Weaver shows 
how that error could be correoted. 

The case before us shows no error in any case but that of Mr. Will- 
iams, and in that case he has obtained the judicial décision of tbis 
court that the tax he paid was illegally exacted from him. Nor do 
the facts of his case raise the question whether, in a case wïiere the 
debts of the shareholder do not equal the assessors' value of his shares, 
the tax is whoUy erroneous, or only so much as represent the assess- 
ment of his indebtedness that should hâve been deducted, for his 
affidavit was that his debts equalled the value of his bank shares. 
Nor do the findings of fact raise the question whether, without 
making affîdavit and demand on the assessors, a suit eau be main- 
tained to recover when such indebtedness actually existed ; for he did 
make affidavit and demand, and no other tax-payer has ehown any 
such notice or demand, or that he had any indebtedness to be 
deducted. There is neither finding of fact nor avermept in the plead- 
ings on either point as to any other assignors of plaintifif than Mr. 
Williams. It results from thèse considérations that the judgment of 
the circuit court is reversed, and that on the finding of facts judg- 
ment should be rendered for plaintiff on the fourth count for the 
amount of th^ tax paid by Williams, with interest, and on ail the 
other counts for défendants. 

It is so ordered. 

Beadlet, J., disseiiting. I dissent from the judgment of the court 
in ail thèse cases for the reason that, in my opinion, the state laws 
authorizing the capital stock of national banks to be taxed without 
allowing any déduction for the debts of the stockholders, where such 
déduction is allowed in relation to other moneyed capital, are void in 
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toto so far as relates to national banks. To hold the law valid 

except as to those who are actually indebted aad actually ciaim the 
benefit of the déduction, and actually set it up in a suit brought by 
the bank for relief, is practically to render the condition of the act of 
congress nugatory, and to deprive the national banks and their stock- 
holders of its protection. The tax, though laid on the stockholders, 
is required to be paid by the bank itself, which must pay witliout 
déduction uuless the shareholders give the bank notice of the amount 
of their debts. This is a most ingénions expédient to avoid such 
déductions altogether. The probability that not one in ten of the 
shareholders will ever hâve notice of the assessment in time to make 
the claim, and the natural reluctance they would hâve (if they had 
notice) to lay the amount of their debts before a board of baùk 
officers will effe'ctually secure the state from claims for déduction. 
And that was no doubt theobject of the law. But this unequal opér- 
ation of it, in its practical eiîect, might not be sufficient to render it 
void. It is void, in my judgment, because it makes no exception, 
but is gênerai in. its terms, subjecting to taxation the capital stock of 
national banks without the privilège of deducting debts. Denying to 
it opération and effeot as to those who désire to claim the benefit of 
the déduction, and giving it effect as to ail others, is to tear a portion 
of the law out by the roots. It is not like the case where a portion 
of a law which may be separated from the rest can be declared 
invalid without affecting the remainder of the law ; nor like the case 
of a gênerai law which the législature bas power to make, but frorn 
the opération of which some individuals may. hâve a légal or consti- 
tutional exemption which they can plead in their def ence ; but it is 
wrong in form; wrong m toto. The législature had no authority or 
power to make the capital of national banks taxable except in the 
same manner as other moneyed capital of the state. The practical 
iniquity of the law is seen in this, that it affects the value of ail the 
stock, whoever holds it. As the law stands it acts as a prohibition 
against the purchase of the stock by those who owe debts, and they 
constitute a considérable portion of every community. It does ttot 
help the validity of the law for us to déclare that it is pro tanto void, 
and in fact make a new law for the state. Its validity must be decided 
by its actual form and terms. If thèse cannot stand, the law is void. 

NoTB. The cases affected by this décision are: First Ward Bank v. Hughes, 
6 FED. Eep. 737 ; Albany City Nat. Bank v. Maher, Id. 417 ; First Nat. Bank 
of Utiea v. Waters, 7 Fbd. Rep. 152 ; First Nat. Bank of C.'iieaçjo v, Farwell, 
Id. 618; Nat. Albany Exch. Bank v. Wdls, 18 lîUitolif. 540; Vau Allen v. The 
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Assessors, S Wall. 573; afBrmed in People v. Com'rs,^ Wall. 244; and see gen- 
erally, on the subject of state taxation of national banlcs, St. Louis ]fat. Bank 
V. Papin, 4 Dill. 29; Bank of Omaha v. Douglas Oo. 3 Dill. 299; First Nat. 
Bank v. Douglas Co. Id. 330; Union Nat. Bank v. Chicago, 3 Biss. 82; Collins 
V. Chicago, 4 Biss. 472 ; Nat. Bank v. Com. 9 Wall. 353 ; Lionberger y. RotiSe, 
Id. 468; Tappan v. Merehants' Nat. Bank, 19 Wall. 490; Hepburn v. School- 
diit. 23 Wall. 480 ; Waite v. Dowley, 94 U. S. 527 ; Adams v. Nashvim, 95 V. S. 
19; Pélton v. JVaf. Bank, 101 U. S. 146; Merehants' Nat. Bank v. Ciimming, 
17 Alb. L. J. 345 ; 0»% Nat. Bank v. Paducah, 5 Cent. L. J. 347 ; Ban/: of Com- 
merce V. Tennessee, 25 Alb. L. J, 188. — [Ed. 



Hills ». National Albany Exohangb Bank.* 
{Suprême Court cf the United States. Apri] 3, 1882.) 

1. Injonction — OoLiiBcrioN of Statb Tax— Suit bt Nattonai, Bank. 

A suit may be maintained by a national bank on bchalf of the shareholders 
to enjoin state offlcers from the collection of a state tax on the shares of ihe 
bank, on the ground of an illégal assessment arising from the failuie to deduot 
from the valuation the debts owed by the shareholders. 

2. Same — Suit by Shareholdeis. 

A shareholder who has made the aifldavit and demand therefor required by 
law, may bring suit to enjoin the collection of such tax. 

3. Samb— Tbndeb, whbn not Necbssaet. 

As a gênerai rule, when tender of performance of an act is necessary to the 
establishment of any right against another party, this tender or olïer to per- 
form is waived or becomes unnecessary when it is reasonably certain that the 
oiîer will be refused, or that payment or performance wiU not be accepted. 

4. Bamb — Suit on Bbhaip of Shaheholders. 

Where it is shown that an alHdavit and demand would hâve been unavailing, 
the shareholders may be permltted to show in an action by a national bank, 
brouirht on their behalf, the déductions to which they were entitled, and the 
collection of the amount of such déductions would be enjoined. 

Appeal from the circuit court of the United States for the northem 
district of New York. 

MiiiLEE, J. This is an appeal from a decree in chaneery of the 
circuit court for the northern district of New York, and it présents 
very much the same questions that hâve just been decided in 
the case of Sup'rs of Albany Co. v. Stanley. That was a common- 
law action to recover for taxes unlawfully exacted for years prior to 
18Y9 on shares of the National Albany Exchange Bank, and the prés- 
ent suit was brought to enjoin the appellants from coUecting a siœi- 
.lar tax assessed and yet unpaid for that year. In this case the bank 
sued in right of and as representing ail the stockholders, and the cir- 

*This case reverses 8. C. 5 Fbd. Rep. 248. 
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cuit court made a decree pcrpetually enjoining the collection of ail 
taxes on shares of said bank. Several questions are raised or rather 
suggested -which we think hâve heretofore been decided by this court, 
such as the right of the bank to maintain a suit on behalf of its share- 
holders. This was established by the cases of Cumminge v. Nat. Bank, 
101 U. S. 153; Pelton y. Nat. Bank, Id. 143. There is also an 
attempt to show that there was a settled rule of purpose on the part 
of the assessors to value the shares of the appellee bank higher in 
proportion to their real value than in the case of other banks, bahk- 
ers, and moneyed corporations. We think the proof fails to establish 
this in a manner to jastify the interférence of a court of equity. Nat. 
Bank v. Kimball, 103 U. S. 732. 

The bill, however, in its main feature asserts the right to an injunc- 
tion on the ground that the act of 1866, under which the bank shares 
were assessed, is absolutely void because it makes no provision for 
déduction from the assessed value of thèse shares of the debts hon- 
estly owing by the shareholders. And the court, proceeding upon 
the idea that both the statute and the assessment made under it are 
absolutely void, deoreed relief accordingly. Under the ruling just 
made on that subject this decree must of course be reversed, because 
as to the larger number of the shareholders whose taxes are enjoined 
"there is no évidence that they owed any debts whatever at the time 
the assessment was made. 

The allégations of the bill on this subject are (1) that one share- 
holder owning 532 shares of the stock made afiBdavit that the value 
of Personal estate owned by him, including said bank shares, after 
deducting his just debts and other inv^stments not taxable, did not 
exceed one dollar, and presented said affidavit to the board of assess- 
ors, with a demand that they should reduce the assessment of his 
shares accordingly, which was refused. The évidence shows this to 
hâve been Mr. Chauneey P. Williams; (2) the further allégation of the 
bill on that subject is that other shareholders were indebted to an 
amount equal to or in excess of the personal property owned by 
them, inchiding their bank shares, but omitted to make affidavit and 
demand the proper déduction, because they knew such demand would 
be refused by the board, both from information of their refusai in 
other cases and from knowledge of the décisions of the court of 
appealsof New York that they had no authority to make such déduc- 
tion. This allégation is also supported by the évidence of four or 
five shareholders who are represented in this action. 

While the decree of the court enjoining the collecting officers as to 
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ail the tax assessed on the shares of this bank must be reversed, the 
question arises, what shall be done with the cases in which it appears 
tfaat tbere are sbareboldèrs taxed wbo owed just debts entitled to 
déduction? 

With regard to the case of Mr. Williams we bave no doubt tbat 
tbere should be an injunction to the amount of bis tax. He made 
tbe requisite affidavit and the proper demand for déduction, and bis 
affidavit shows tbat no assessment should be made on bis sharés. 
He bas not yet paid the money and is entitled to relief by injunction. 

A more difficult question is presented in regard to those wbo made 
no affidavit or demand for déduction, but wbo bave shown tbat they 
would bave been entitled to déduction if tbe demand bad been prop- 
erly made. The question is whethèr the fact clearly establisbed, 
tbat their demand would bave been unavailing, dispensed with tbe 
necessity of making the affidavit and demand. It is a gênerai rnle 
tbat when the tender of performance of an act is necessary to the. 
establishmeat of any right against another party, this tender or ofifer 
to perform is waived or becomes unnecessary when it is reasonably 
certain that the offer will be refused — ^that payment or performance 
Tjrill not be accepted. Such is the doctrine establisbed by this court 
ijQ repeated décisions in regard to another brancb of the law concern- 
ing the collection of taxes. Bennett v. Hunter, 9 Wall. 326; Tacey v. 
Irwin, 18 Wall. 549 ; Atwood v. Weems, 99 U. S. 183. 

Without elaborating the matter we are of opinion that, considering 
the décision of tbe court of appeals of New York, the action of the 
assessors in the case of Mr. Williams, and their own testimony in this 
case, it is entirely clear that ail affidavits and demands for déduction 
which could or might bave been made would hâve, been disregarded 
and unavailing, and that the assessors had a fixed purpose, generally 
known to ail persons interested, tbà,t no déductions for debts would 
be made in the valuation of bank shares for taxation. It is tbere- 
fore not now essential to show such an offer when it is establisbed 
that tbere were debts to be deducted and when the matter is stiU in 
fieri, the tax being unpaid. And we are of opinion that it is open to 
the court below, when this case retums, to permit such amendment of 
tbe pleadings as wiU enable plaintiff to make proper allégations on 
that subject, or by référence to a master to allow each shareholder 
to estabiish the amount of déduction to whicli he was entitled at the 
time of the assessment, and to enjoin the collection of a correspond- 
ing part of the tax. But as the assessment is not void, but pnly 
Toidable, it must stand good for ail of the assessment in each casa 
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•which is not shown to be in excess of the just debts of tlie share- 
liolder that should be deducted. 

The deeree of the circuit court is reversed, and the case remanded 
for f urther proceedings in accordance with this opinion. 



State Taxation — Injunction. 

Geeman Nat. Bank of Chicago v. Kimball. Appellant filed a bill in 
chancery in the circuit court for the northern district of Illinois to enjoin 
défendant as collector, and Samuel H. McCrea as treasurer, from enforeing 
payment of the taxes assessed against its shareholders on their sharps of the 
bank stock, on the gênerai ground that the assessment violâtes the provision 
of the act of congress concerning national banks, which forbids the states from 
taxing thèse shares at any higher rate than other moneyed capital wîthin the 
State, and that it also violâtes the provision of thè constitution of Illinois con- 
cerning uniformity of taxation. The case was taken up on appeal to the 
suprême court of the United States, and a décision was rendered at the October 
term, 1880, aflrming the deeree of the circuit court, dismissing the bill, Mr. 
Justice Miller delivered the opinion of the court. 

No one can be permitted to go into a court of equity to enjoin the collection 
of a tax until he has shown himself entitled to the aid of the court by paying 
so much of the tax assessed against him as it can be plainly seen he ought tp 
pay; nor should he be permitted, because his tax is in excess of what is just 
and lawful, to screen himself from paying any tax at ail until the précise 
amount which he ought to pay is ascertained by a court of equity. 

The cases cited in the opinion were : State Railroad Tax Cases, 92 IJ. S. 
575; Williams v. Weaver, 100 U. S. 539; Pelton v. National Bank, 101 U. S. 
143 ; Cumming v. National Bank, Id. 153. 

State Tax on National Bank Shares — Injunction. 

EvANSviLLE Nat. Bank V. BitiTTON, 25 Alb. Law J. 432. Cross-appeals 
from a deeree of the circuit court for the district of Indiana, decided in the 
suprême court of the United States, April 3, 1882; Mr. Justice Miller deliver- 
ing the opinion of the court. 

The taxation of bank shares under the Indiana statute, without permitting 
the shareliolder to deduct from their assessed value the amount of his honaflde 
indebtedness, as in the case of other investments of moneyed capital, is a dis- 
crimination forbidden by the act of congress. The deeree of the circuit court 
perpetually enjoining the collector as to those shareholders who had proved 
in the case that at the time of the assesâment they owed debts which should 
hâve rightf ully been deducted, and dismissing the bill as to other shareholders, 
where no évidence was given that they owed any debts which could bave been 
deducted from thè value of the shares, affirmed; Waite,G. J. dissenting, and 
Mr. Justice Qray concurring in the dissent. 

The cases cited in opinion were: Hills v. Nat. Albany Exch. Bank, ante, 
93; .Williams v. Weaver, 100 U. S. 539; Vau Allen v. Assessora, 3 Wall. 573. 
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YUEKGLIKG, Jr., V. ScniLB, 
{Circuit Court, 8. 1>. New York. April 3. 1882.) 

1. CoPTIiIGHT— ChIîOMO. 

A chromo, if a meritorious worK ot art, may be cppyrîghted, though desîgne3 
and used for gratuitous distribution as an advertiaement lor tlie purpose of 
attracting business. 

2. Samb— Who Entïtled to Coptrtght, 

, It is only " aulliors and inventera " wlio, under the constitution, art. 1, § 8, are 
directly entitled to copyright. The title of ail other persons is secondary, and 
derivative from them only ; and, in claiming an injunction, third persons must 
show a légal title and an exclusive right to the copyright, lavtïuUy derived 
from the author orinventor ; to allège that the plaintiflt' is " proprietor, " without 
more, is not enough. 

3i Same— Ihjdnction— Infkingembnt — Protection Limited to Native Abt. 
In a suit for an injunction to restrain an alleged infringement, where it ap- 
peared that the plaintiS had imported copies of a chromo designed and printed 
in Europe by a f oreign artist, and that the plaintifE had copyrighted the chromo 
by depositing two of his imported copies with the librarian of congress, and it 
f nrther uppeared that the défendant had never known of such chromo being 
copyrighted, had never seen any copyrighted impression, and had availedhim- 
self, in making a neW chromo, of some material portions of the same design as 
plaintiif's chromo, which défendant had takea from a copy independently im- 
ported from Europe, and it did not appear whether the design of the plain- 
tifE's chromo was new or old, or whether plaintifE had ever acquired any exclu- 
sive right from the artist, hdd, that the motion for a preliminary injunction 
should be denied. Hdd, also, that congress,' in the revision of the copyright 
act of 1870, and in adding in that act to the previous subjects of copyright "a 
painting, drawing, chromo, statue, statuary, and models or designs intended 
to be perfected as works of the fine arts," did not intend any reversai or change 
of its inflexible policy, ever since the act of 1790, of protecting only native or 
résident authors and artists, and that the word "proprietor," in section 86 of 
the act of 1870, and in section 4952 of the Revised Statutes, must be construed 
in the limlted and restricted sensé in which it has been used in every act from 
that of 1790 downwards, viz., as the légal représentative of a right derived 
from a native or résident author or attist. 

4. Statutes— Ambhdments, how Constkubd — CkOmob Eubracbd ht " Prints. " 
Amendments of statutes are to be construed in harmony with a long-estab- 
lished policy rather than upon a mère literal reading which would introduce 
two diverse and contradictory policles in the same statute. Held, also, that 
"chromos," being in fact chromo-lithographie prints, were embraced in sec- 
tions 1 and 8 of the act of May 21, 1831, under the term " prints," as well as in 
sections 86 and 103 (16 St. at Large, 212, 215) of the act of 1870, and are within 
the restrictions of section 4971 of the Revised Statutes ; and that no copyright 
upon a chromo designed by a foreign artist abroad can be acquired by his repré- 
sentative résident hère as "proprietor." 

Motion for a Preliminary Injunction for Infringement of a Copy- 
right. 

v.l2,no.2 — 7 
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Charles Unangst, for plaintiff. 

W. F. Pitshke, for défendant. 

Bbown, D. J. The plaintiff moves, upon a bill of complaînt and 
affidavits, for a preliminaryinjunctionto restrain aninfringement of the 
plaintifE's rights under a copyright alleged to haye been obtained by 
him on th© twenty-third of August, 1S80, apon a "chromo" entitled 
"Gambrinus and his foUowers." The moving papers allège that the 
complainant on that day was a citizen of thë United States, and 
"propriôtor of said chromo;"* that he filed on that day, before publi- 
cation, in the office of the librarianof eongress,the title or description 
thereof , and on the same day dépttsited in his office two copies of the 
same, and gave notice of his copyright by inscribing on the visible 
front of such chromo, near the bottom, the words "Copyrighted 1880,, 
by D. G. Yuengling, Jr., New York;" that he bas been at great 
expansé in producing suçh chromo, and that the same is of great 
value to him; that he hâs used it as a gratuitous , advertisement in 
his business as a lager-beer brewer ; and that the défendant is about 
to issue a; piratical imitation of such chromo, in violation of the 
plaintifE's right in such copyright. 

Tte complainant's chromo if of évident artistio merit. It is de- 
signed as a symbolic glorification of lager-beer drinking. In the center 
is a conspicuous figure of Kiug Gambrinus, his left arm resting upon 
a keg of lager, and his right holding aloft a foaming glass of that 
beverage. On either side of him are a dozen figures of persons repre- 
senting varions classes in life, into -whose eager hands his pageis dis- 
tributing the drink. This chromo, by its subjeot, its brilliant coloring, 
its excellent finish, and the artistio grouping of its figures, forms a 
striking pioture, suitable for hanging in saloons, ard well calculated 
to draw attention to the plaintiff, whose name is printed in large type 
beneath the figures as a person engaged in the lager-beer business, 
and constituting, therefore, a valuable mode of advertising. \mong 
the Germans, and in the lager-beer trade, "Gambrinus" is familiarly 
known as the inveutor of lager béer, while king of Flanders, as the 
legend goes, who used it first as a potion or draught. 

The defendant's chromo, claimed to be an infringement, is a few 
inches smaller than the fij^st, and présents the same gênerai grouping, 
expression, and coloring of the figures, though having some conspicu- 
ous changes. Upon the head of the lager-beer cask the words ' Bock 
Béer" are conspicuously printed; and the figure of a goat, with its 
forefeet upon the top of the cask, appears prominently in the fore- 
ground beside the king. The troubadour, who in the first picture is 
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reclining upon the ground beside a maid drawing béer at the spigot, is 
omitted in, the defendant's chromo, which also contains at tlie left a 
prominent typical figure of "Brother Jonathan," who is substituted in 
the place of a tailor in the first. There arp various other minor 
changes- 

Upon thé whole, ît îs plain that the defendant's chromo is formed 
upon the same gênerai design as the firçt, although with very impor. 
tant variations, and is an infringement of it, if the first was lawfuUy 
copyrighted before any publication of it. The defendant's chromo is 
designed as a card advertising the sale of "bock béer," which is sold 
mainly in the months of April and May. 

Prom the defendant's affidavits it, however, appears that the com- 
plainant's chromo was designed in Europe by G. Bartsch, an alien 
Buropean artist, whose name is engraved on the face of the print; 
that in the right-hand corner beneath are printed the words, " Witte- 
mann Bros., Publishers of Art Lithographs, New York;" that the 
work is striotly a chromo-lithographie print; that ail the complain- 
ant's copies of it were printed and completed in Europe, whence it 
was imported to this city by the complainant, who thereupon under- 
took to take out a copyright by depositing two copies with the libra- 
rian of congress, as above stated, and stamping upon the left-hand cor- 
ner the words added bythe complainant, "Copyrighted 1 &80, by D. G. 
Yuengling, Jr., New York;" that the défendant has long been a 
designer, and is also engaged in the lager-beer advertising business ; 
that in the summer of 1880, at the book-printer's establishment of 
Keely & Bartholom, 22 Collège place, in this city, where he had pre- 
viously been accustomed to get work done, he was shown a copy of ail 
the colored portion of this chromo, but withôut the copyright stamp 
thereon; that he was informed by them at that time that it was a 
German work, not copyrighted, and had shortly before been imported 
and roeeived hy them from Europe; that he was then allowed to take 
this copy away with him, and had retained it ever sinee, and had 
made his own chromo therefrom, with the variations above pointed 
out ; that he never saw any copy with any copyright stamp upon it, 
and had no knowledge of any such copyright until the commence- 
ment of this suit. 

It is urged on the part of the défendant that the plaintiflf's chromo 
is not the subject of a copyright, because it was designed, used, and 
circulated by him as a gratuitous advertising card for the benefit of 
hia private business as a lager-beer brewer, and not for the instruction 
or improvement of the public. The case of Cobbett v. Woodward, Law 
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Eep. 14 Eq. 407, relied on by the défendant, was a case where the cat- 
alogue of an upholsterer, containing engravings of the articles oiïered 
by him for sale and circulated. gratuitously, was held not to be the 
' subject of copyright on this ground. A similar décision was made in 
tbis court in the case of CoUender v. Griffith, 11 Blatchf. 212, concern- 
ing engravings of billiard tables offered for sale; but in that case it 
was held that the engravings were not works of art, and did not hâve 
any value or use as such, and that it was a mère mode of advertis- 
ing the tables for sale. The case of Ehret v. Pierce, 18 Blatchf. 302, 
[S. C. 10 Fed. Eep. 553,] was deoided upon the same principle. Thé 
case of Cobbett v. Woodward, supra, has not been foUowed in England, 
but was substantially overruled in the subséquent case of Grâce v. 
Newman, Law Eep. 19 Bq. 623. 

The plaintiff's chromo in the présent case is not a mère engraving 
or print of any article which the complainant offers for sale. It is a 
work of the imagination, and has such obvious artistic qualities as, 
in my judgment, render it fairly a subject of copyright, without regard 
to the use which the plaintiff has made or may intend to make of it. 
Where the work in question is clearly one of artistic merit, it is not 
material, in my judgment, whether the person claiming a copyright 
expects to obtain his reward directly through a sale of the copies, or 
indirectly through an increase of profits in his business to be obtained 
through their gratuitous distribution. 

There are several grounds, however, why the prelimiminaryinjunc- 
tion sought in this case should not, I think, be granted. 

1. It being conceded that the complainant is not the author or de- 
signer of this chromo, it is incumbent upon him to show how he 
became entitled to any exclusive copyright of it. In Green v. Bishop, 
1 Cliff, 186, 198, Clifford, 3., says: 

" It i8 undoubtedly true that wh'en a party cornes into a court of law or 
equity seeking protection of a copyright, he must show that he is the author 
of the work, or that his title is derived from one sustaining that relation to 
the publication. Little v. Qould, 2 Blatchf. 181. The plaintifE does not show 
any such derivative title, and it appears that he is not the author." 

The owner or proprietor of a work has not, since the aet of 1870, 
any more than before, in that character alone any right of copyright, 
It is only to "author s and inventors," or to persons representing the 
author or inventor, that congress is authorized by the constitution to 
grant a copyright. Const. art. 1, § 8. The right of any ôther per- 
son than the author or inventor must therefore be a purely secondary 
and derivative one, and in enforcing any alleged copyright such a 
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person must show an exclusive right lawf ully derived from the author 
or inventor; and this the plaintiÊf has notdone. I find no other 
averment in the papers save that in the bill that on the twenty-tliird 
of August, 1880, he was "the proprietor of said chromo." This is not 
enough. It does not show any exclusive right derived frorû au origi- 
nal author. It appears, in opposition, that the work was designed and 
printed in Europe by an alien artist, and that copies of this design 
were imported into this country and came into défendant 's hands 
independently of the complainant. There is no averment either that 
the design itself was new, or that the lithographie stones for the print 
were engraved by any person employed by the plaintiff or in his 
behalf, or that any right of copyright was ever transferred, or 
intended to be transferred, to the plaintiff by the author or artist. The 
"chromo" may be a mère copy of an European painting long sincô 
published in Europe, and free to be copied by any one. For aught 
that appears, the whole design may hâve been common property for 
an indefinite period, as would seem to be the case with the typical 
form of King Gambrinus. The compainant may hâve been the "pro- 
prietor" of the chromos whieh he imported, and may hâve "produeed 
them at great expansé," and yet bave no exclusive right whatever, as 
between himself and the European artist, to the sole use even of the 
lithographie stones in Europe for the multiplication of any additional 
copies, much less to the original design. In that case he could 
acquire no copyright which would exclude the défendant, or any other 
person, from availing himself, either whoUy or in part, of other 
copies obtained from Europe, either from the same stones, or from 
the common source of the design. 

In Johnson v. Donaldson, 3 Fed. Eep. 22, (18 Blatchf. 287,) in référ- 
ence to an alleged infringement of the copyright of a chromo, it was 
held by Wallace, J., that if the plaintiff acquired his copyright by 
appropriating a sketch from a foreign publication, he would not 
become a proprietor thereof, and could acquire no exclusive copy- 
right ; that even if the plaintiff were the artist and designer of the 
picture so appropriated, the "défendant would not be liable if he did 
not avail himself, directly or indirectly, of the plaintiff 's produc- 
tion." 

In Roseniach v. Dreyfuss, 2 Fed. Eep. 217, it is said by Choate, J.: 
"It is not enough that the défendant may be liable if the facts stated 
in the complaint be true. It must appear that he is liable if the 
complaint is true." And judgment was for the défendant on demurrer, 
because it did not certainly appear that the articles described were 
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articles for which a copyright could bo granted under the laws of the 
United States. 

In this case it appears affirmàtively, from the defendant's affida- 
vits, that in making his chromo he has net availed himself of any 
copy of the chromo imported by the plaintiff ; while from the want 
of any averment, either that the design was new, or that the plain- 
tiff had ever acquired the exclusive rights of the foreign artist, in 
case the artist had any such exclusive right, it is impossible to say 
that the défendant, in availing himself of parts of a foreign copy, 
independently imported, violated any right of the author, mue h less 
of the plaintiff, who could only claim through the author. 

2. The plaintiff claims that the act of July 8, 1870, (16 St. at 
Large, § 86; Kev. St. § 4952,) authorizes a citizen or résident 
of this country, if he be "proprietor" of any book, map, print, 
chromo, etc., to obtain a copyright therefor, although the author, in- 
venter, or designer is an alien. The act of 1870, for the first time, 
uses the word "proprietor" in connection with the words "author, 
inventor, or designer," as one of the persons to whom a copyright 
may be granted, although ever since the act of 1790 a proprietor 
might obtain a copyright if he were the lawful représentative of the 
exclusive rights of a native or résident author. Thus, though the 
connection in which the word "proprietor" is used in the act of 1870 
is new, the use of the word itself in relation to copyrights is as old 
as the laws of copyright. 1 St. at Large, p. 125, §§ 2, 3, 4, 6; 2 St. 
at Large, p. 171, §§ 1, 3; 4 St. at Large, p. 437, § 3; 11 St. at 
Large, p. 139, § 1; 13 St. at, Large, p. 540, § 2; 8 Geo. IL c. 33, § 
1; 17 Geo. m. c. 57. 

The literal reading of the section of the act of 1870 now embodied 
in section 4952 of the Eevised Statutes, does not require that both the 
"author" and "proprietor" shall be citizens or résidents of the United 
States. It provides that "any citizen of the United States or rési- 
dent therein, who shall be the author, inventor, designer, or proprie- 
tor of any book, map, chart, dramatic or musical composition, engrav- 
ing, eut, print, or photograph, or négative thereof, or of a painting, 
drawing, chromo, statue, statuary, and of models or designs intended 
to be perfected as works of the fine arts, and the executors, adminis- 
trators, or assigna of any such person," may obtain a copyright; and 
section 103 of the act of 1870, embodied in section 4971 of the Eevised 
Statutes, provides that "nothing therein shall be construed to prohibit 
the printing, publishing, importation, or sale of any book, map, chart, 
dramatic or musical composition, print, eut, engraving, or photo- 
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graph, wrîtten, composed, or made by any person not a citizen of the 
United States, nor résident therein." By virtue of the latter section 
an exclusive copyright in the work of any foreign author or artist in the 
subjects mentioned in that section is prohibited ; but this section does 
not embrace the words "painting, drawing, chromo, statue, statuary, 
and models," which were introduced into the copyright law for the 
first time in the act of 1870 ; and on this ground it is urged by the 
oomplainant that a "proprietor" may obtain a copyright on the last- 
mentioned subjects, though the artist or author is an alien, becausé 
thèse are not prohibited by section 49T1. 

There are three objections to the plaintiff's contention in this re- 
spect : First, that it involves a reversai of the policy of the government 
from its foundation to protect American àrtists and authors only ; sec- 
ond, that the word "proprietor," as used in the copyright laws, in itself 
means the représentative of an artist or author who might himself 
obtain a copyright; and, third, that chromos are in reality embraced 
under the description of a "print" in the restrictive section, 4971. 

It cannot be doubted that the purpose of the copyright laws from 
the foundation of the government bas been to encourage native talent, 
and to protect American authors and artists only, (Drone, Copyright, 
231, 257,) as the English acts were designed "to protect only those 
Works which were designed, engraved, etched, or worked in Great 
Britain." Page v. Towusend, 5 Sim. 396, 404. 

In the first act on the subject, that of May 31, 1790,'the prohibi- 
tion against an extension of the copyright to alien authors was as 
broad as the section authorizing copyright in favor of résident 
authors. 1 St. at Large, p. 124, §§ 1, 2, 6. With every extension 
of the subjects of copyrights made by subséquent statutes a corre- 
sponding restriction was inserted in the prohibitory section relating 
to foreign authors or artists until the act of 1870, when the few addi- 
tional subjects above mentioned were added to the subjects of copy- 
right without any corresponding insertion in the restrictive clause as 
respects foreign authors or artists. But even this omission, which 
was probably accidentai, would not of itself hâve suffioed to admit 
copyright upon the works of foreign authors or artists, because the 
section authorizing the granting of copyright bas always been limited 
to authors or artists being citizens or résidents of the United States, 
or to their lawful représentatives or assigns. It is only by the intro- 
duction of the word "proprietor" into the authorizing clause of the 
act of 1870, § 86, that any doubt could arise in regard to the new 
subjects of copyright then first introduced and not expressly restricted 
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as respects foreign artists ; and îts effeot, by a mère literal readiug, 
to allow a copyright on the works of foreign artists, has the appear- 
ance of being accidentai only. After a policy, so early established 
and so constantly upheld, in référence to every subject of copyright, 
through ail the extensions of the law up to 1870, to limit its protec- 
tion to the Works of native or résident authors, there is certainly a 
strong presumption that no change in this policy was intended in 
respect to a few articles only, added for the first time by the act of 
1870, as subjects of copyright. There is nothing apparent in the 
nature of thèse new subjects of copyright themselves to distinguish 
them from the subjects of copyright previously existing which can 
serve as a probable foundation for any auch supposed change of policy. 
A copyright hère, upon such articles designed and manufactured 
abroad, would be a double injury to American authors and designers. 
It would not only encourage the employment of foreign artists to the 
neglect and détriment of native designers, but it would prevent the use 
by the latter in this country of the foreign material, which would other- 
wise find its way hère to the éducation and development of our native 
artists, and which would serve as modela or suggestions for their own 
work. If ail foreign works of this kind can be copyrighted in this coun- 
try, through a mère transfer to some résident dealer, or agent of the 
foreign authors, our native artists will be thereby efifectually foreclosed 
and debarred from availing themselves of ail such materials for the 
improvement of their own works. Every intendment and every pre- 
sumption to be derived from the history of copyright in this country, 
and from other parts of the act of 1870, seem to me to be against any 
such intention in that act. The effect of the literal construction con- 
tended for by the plaintiff would, moreover, be to make the act of 
1870 inaugurate two diverse and conflicting policies in référence to 
the articles which may be copyrighted under section 86, now section 
4952, Rev. St. ; one policy virtually protecting foreign artists by copy- 
right in respect to the few subjects first introduced into the law of 
1870, and another policy of excluding them in regard to ail the other 
and much larger number of subjects of copyright named in that act. 
I cannot believe, in the light of the history of the copyright acts, that, 
in référence to thèse few new subjects, congress intended to inaugurate 
any such change of policy, or to grant an exclusive copyright upon the 
importation of works whoUy designed, manufactured, and completed 
abroad, upon merely depositing copies of lithographs in the congres- 
sional library by some résident owner, Such a construction would in 
effect confer upon foreign authors and artists, in respect to thèse sub- 
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jects of copyright, ail the advantages of an international copj'right 
act, without any reciprocal rights or advantages wnatever in favor of 
our own authors and artists. 

The argument for the plaintiff resta wholly upon the use of tbe word 
"proprietor" in the authorizing clause (section 86) of the act of 1870. 
But the history of the use of the term "proprietor," ever since the act 
of 1790, shows that it has always been used in the copyright laws in 
the limited and restricted sensé of a person who by purchase or other- 
wise has lawfully acquired the exclusive rights of some native or rési- 
dent author or artist, and in no other manner. 

By section 1 of the act of 1790 the right to obtain a copyright is 
granted to a résident author upon his vrorks, or to à résident, or to 
any other person being a citizen or résident, "who has purchased and 
legally acquired the copyright of anjsuch work," orthe executors, ad- 
ministrators, or assigns of such persons. Section 2 imposes a penalty 
for publishing, etc., "without the consent of the author or proprietor." 
The same expression, "author or proprietor," is again seVeral times 
used in sections 2, 3, and i of that act. Thus, in this early act, the 
term "proprietor" is used to embrace ail the persons excôpt the orig- 
inal author himself who by section 1 might obtain a copyright, viz., 
the author 's executors, administrât ors, or assigns, or any person who 
had "purchased or legally acquired the copyright." By section 1 it is 
seen, moreover, that the purehasers referred to are the purc^;asers of 
"such map, chart, book, or books;" i. e., of the works oi résident 
authors only. It is the same in ail the subséquent statutes above 
cited. 

From the act of 1790 down to 1870 there could be no "proprietor," 
in the sensé of the copyright law, except the owner of the work of a 
citizen or résident author, including a transfer of such resident's right 
of copyright. 

In the case of Keene v. Wheatly, 9 Am. Law Eeg. 33, Cadwallader, 
J., says, (page 45 :) "The other sections concern copyright. They 
apply only to authors who, if not citizens, must be résidents of the 
United States, and proprietors under dérivations of title from such 
authors. No other proprietor can obtain a copyright under the act." 
A third person may become such an owner or "proprietor" through 
a transfer or assignment, verbal or written, embracing the right of 
copyright, after the work is completed, or by virtue of an original 
employment under a con tract with the author, whioh, by agreement, 
is to confer upon the employer the complète ownership botb of the 
work itself and of any copyright that may be obtained thereon. Upon 
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Bueh a CQntract "the person who renjunerates," says the Vice Chan- 
cellor J., in Grâce v. Newman, L. E. 19 Eq. 623, "must be taken to 
be the équitable assignée" of the copyright. Parton v. Prang, 3 Clif. 
537, 547, 551; Boucicault v. Fox, 5 Blatchf. 87; Little v. Gould, 2 
Blatchf. 362; Sheldon v. Houghton, 5 Blatchf. 285; Paige y. Banks, 
7 Blatchf. 152; 13 Wall. 608; Drone, Copyright, 238, 243-5, 257-9. 
To a mère owner of a work as such, to a " proprietor" in that sensé 
only, without any express or implied transfer from the author or in- 
venter of his right to a copyright, congress, as above observed, is not by 
the constitution vested with the power to grant a copyright. Con- 
gress is not, indeed, prohibited from protecting foreign authors and 
artists, if it choose to do so; but, in view of its inflexible refusai to 
do 80 up to this time, the phraseology of the statute of 1870, in section 
86, is not to my mind a sufficient indication of any such change of 
purpose. When, therefore, in the act of 1870, the word "proprietor" 
is found used,for the first time, in connection with the words "author, 
inventor, designer," as a person to whom copyrights may be granted, 
it must be construed, if possible, in harmony with the inflexible policy 
and intent of the copyright law up to that date, and be held to be 
used in the same sensé in which the word had always before been 
used in the copyright law of this country, viz., as meaning the lawful 
ownér and représentative, whether by assignment, employment, death, 
or other lawful succession, of the exclusive rights of some native or 
résident author or artist only. It must be construed in harmony 
with the policy of the copyright law, rather than upon its literal and 
independent reading. Upon the same principle the suprême court, 
in the late case of Wilmot v. Mudge, 103 U. S. 217, 220, held that 
the literal reading of an amendment of the section of the bankrupt 
law, as to the effect of a discharge of a fraudulent debt by a composi- 
tion, must give way to the manifest gênerai purpose and intent of the 
act. In that case the court says : 

"It is conceded that the défendants in error came within the terms of thi? 
provision, and it is insisted that they must be bound by the composition. We 
admit the apparent force of the logic. But, as we hâve already said, thèse 
several statiites, sections, and provisions are to be construed as parts of one 
en tire System of bankrupt law. * <* * There is no injustice nor any 
difficulty in restraining the language of the composition section, as regards its 
binding force, to persons whose debts are capable of being discharged by the 
bankrupt law. * , * * In this manner both provisions of the bankrupt law 
can stand and be consistent." 

Upon the same principle the word "proprietor" should be construed 
so as to produce a harmonious rather than a contradictory policy in 
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the différent parts of the copyright law, by giving that word the 
restricted meaning and sensé in which it bas been used in ail the 
past copyright acts of this country. As respects this chromo, the 
plaintiff was not a "proprietor" of a native ■work, and, npon the con- 
struction hère given, he was not, therefore, a "proprietor" within the 
meaning of section 4952, even had he shown an exclusive right from 
the foreign artist, and he is therefore not entitled to the benefits of 
the copyright law in this chromo. 

3. The chromo in question is nothing but a lithographie print in 
colors. Lithographs were undoubtedly embraced in the term "print" 
under the act of 1831, both in the authorizing and the restricting 
clauses. 4 St. at Large, p, 436, §§ 1, 8. The only différence between 
chromo-lithographio prints and other lithographs is that the for- 
mer are printed from several atones, namely, onefor each color, 
while the latter are printed from one atone, with ink of some kind, 
It cannot be contended that a "print" is any the less a "priut" be- 
cause struck off in différent colors; and it bas been held that playing 
cards printed in colors are "prints." Richardson v. Miller, 3 Law & 
Eq. Eep. (Am.) 614. A print is "a mark or form made by im- 
pression or printing; anything printed; that which, being impressed, 
leaves its form, as a eut in wood or métal, to be impressed on paper; 
the impression made ; a picture ; a stamp ; the letters in a printed 
book; an impression from an engraved plate; a picture impressed 
from an engraved surface," etc. Webst. Dict. ; Worces. Dict. ; Wood v. 
Abbott, 5 Blatchf. 325. "It means, apparently; a picture; something 
complète in itself, similar in kind to an engraving, eut, or photo- 
graph." Rosenbach v. Dreyfus», 2 Fbd. Eep. 217, 221. 

Chromo-lithographs were therefore copyrightable as "prints" un- 
der the act of 1831, and as such were within the restriction of sec- 
tion 8 of that act. As chromo-lithographs became largely dealt in, 
and, under the slang name of "chromos," became a considérable 
article of trade, it was not unnatural that for greater certainty they 
should be mentioned by name in the revision of the copyright act of 
1870. But congress did not thereby abolish the restriction which 
already existed upon copyrighting them when made by alien artists, 
beeause such chromo-lithographie prints are included in the word 
"print," which is contained both in section 103 of the act of 1870, 
and in section 4971 of the Eevised Statutes. Under that gênerai 
désignation of "prints," being restricted before, they are restricted 
still; for in the use of the new and spécifie word "chromo" in the act 
of 1870, and in section 4952 of the Eevised Statutes, there is nothing 
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incompatible with the restriction under the aiore gênerai word 
"print," which both statutea continue in force as before. (7. S. v. 
Sixty-five Terra Cotta Vases, etc., 10 Fed. Eep. 880. 
The preliminary injunction should therefore be denied. 



Gillette and others v. Bâte Eefbioeeating Co. 
(Circuit Court, D. New Jersey. February 21, 1883.) 

PKACTICIÎ^RBHEABIISrG — NEWIiT-DiSCOVESED EVIDENCE. 

To entitle parties to a rehearing, after an interlocutory deoree, on the ground 
of newly-discovered évidence, thej must show to the satisfaction of the court 
that they exerèised due and reasonable diligence before the hearing to procure 
the évidence now sought to be introduced, and the facts and circumstances 
constituting such diligence must be speciflcally stated ; a gênerai averment is 
not sufBcieht. They must show, also, that the new évidence is material. The 
proper practioe èuggested. 

• On Pétition for Eehearing. 

John B. Bennett, (with whom was Geo. Harding,) for défendants. 

Dickerson é Dickerson, for complainant. 

Nixon, D. J. On the fourteenth of November, 1881, an interlocu- 
tory decree was entered against the défendants in the above case in 
favor of the complainant corporation, and a référence made to a mas- 
ter to take an account and report the gains and profits which had 
accrued to the défendants, and to ascertain the damages which the com- 
plainant had sustained by reason of the infringement of their letters 
patent. An application is now made for leave to vacate the decree, 
to amend the answer, to put in the newly-discovered évidence set 
forth in the accompanying affidavits, and for a rehearing of -the cause. 
The complainant bas demurred to the application, and allèges as 
grounds of the demurrer : i/ 

(1) That the alleged anticipatory uses are immaterîd to the case; and — • 

(2) That if material the facts as to them were easily accessible to the, dé- 
fendants, and coul(î hâve been proved prier to the former hearing. 

When the case came on for argument the soliciter for the: petàtion- 
ers produced in court a stipulation signed by the solicitor for the com- 
plainant, conceding — 

(1) That the évidence which the défendants now seek to introduce was un- 
known to them until after the entering of the decree in the cause, and was 
first known to them ou December 9, 1881, when disclosed in opposition to a 
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motion for injunction in the case o£ thèse complainants against Toffêyand 
otliers, before his honora Judge Blatchford, 

(2) That the défendants expended a considérable sum of money in prepar- 
ing their defenee and obtaining such évidence as they pioduced at the hearing, 
and that they then produced ail the information or évidence, touchinjg the 
subject-matter of the suit, of which they then had no knowledge. 

(3) That the new évidence is not cumulative or corroborative of any of the 
original proof of this cause. 

(4) That the défendants, and each of them, -would swear, viz.: "that the 
omission on their part to produce at the hearing the new évidence now sought 
to be introduced was not due to any neglect on their part, they having raade 
diligent effort, extensive and thorough investigation and research, to obtain 
ail évidence relating to or in any way bearing upon the subject-matter in- 
volved in this cause; that they hâve been diligent in producing this évidence 
since it bas corne to their knowledge, and in making this application; and 
that they believe this new évidence to be material, and that had it been befo;re 
the court on the former hearing it would hâve changed the conclusion of the 
court, and resulted in a decree dismîssing the bill of complaint," — which statfe- 
ments are to be considered with the same force and effect as thôugh swora to 
in the f orm of an aflBdavit by the défendants, and éach of them. ■ . ' 

It was further stipulated that the respective parties might use, on 
this motion, copies of any affidavits which they deemed material, 
notwiihstanding the fact that such affidavits may hâve been made or 
entitled in some other case, provided the originals of such affidavits 
be duly âled in the proper court in which they are entitled* This 
application is a proceeding now well recognized in the practice of 
courts of equity, and if allowed must be accompanied by such.proofs 
and statement of facts as are deemed nècessary to authorize the 
party to file a bill of review, or the court to graùt leave to file a supr 
plemental bill in the nature of a bill of review. 

The case of Baker v. Whiting, 1 Story, 218, came up on a pétition 
presented by the défendants, after an interlocutory decree, asking 
for a rehearing, and for leave to introduoe newly-diacovered évidence 
in the cause. Judge Story, after very fuU investigation, found pred- 
edents for such a practice in the courts of equity both of Englànd 
and the United States ; but held that where a rehearing was sought 
on the ground of new évidence, after an interlocutory decree, the 
court might graht the rehearing upon the flling of a supplemental 
bill, if: the évidence was of such a nature and character as to entitlè 
the party to relief upon a bill of review, after the enroUment of a final 
decree, or. on a supplemental bill in the nature of a bill of xevieiw 
where there had been no enrollment, but not otherwise. 
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A Jike pétition being Bubaequently filed in Jenkins v. Eldredge, 3 
Story, 299, the same learned judge, in considering the case, said: 
"The présent application, if maintainable at ail, should properly, in 
its prayer, be for leave to file a supplemental bill to bring forward 
the new évidence, and for a rehearing of the cause at the time when 
the supplemental bill should also be ready for hearing." The subject 
is thus generally alluded to in order to suggest the proper mode of 
proeeeding in such cases; but there will be no difficulty in adjuating 
this application to meet the reqiuirements of orderly practice, if it iS 
fqund upon inquiry that the défendants hâve entitled themselves to 
open the case and to submit the newly-discovered évidence. Whether 
they are entitled dépends upon the answer to two questions : (1) Hâve 
they shown that they exercised due and reasonable diligence before 
the hearing in procuririjg the évidence now sought to be introduced ? 
(2) Is the new évidence material in determining the issues raised by 
thÇ; pleadings ? 

1. In regard to the first question the burden is upon the defendr 
ants to show that the omission to produce the testimony was not due 
to any négligence on their part, aùd that they were diligent in their 
efforts to obtain it. Reeves v. Keystone Bridge Co.. 9 0. G. 885. 
No relief of this nature can be granted where the party seeking it 
couldi by proper diligence and inijuiry, before the decree bave obtained 
knowledge of the existence of the new évidence. Rubber Go. v. Phelps, 
8 Blatchf, 87; Rugglesv.Eddy, 11 Blatchf. 524; Pagev. Telegraph Co. 
2Fbd. Eep. 330. 

Nothing bas been laid before the court exhibiting any diligence or 
care on the part of the applicants in procuring the testimony before 
the hearing of the cause, and no faots bave been suggested from which 
I may properly infer its exercise! I do not overlook the fact in the 
stipulation filed, the complainant bas admitted that the défendants 
would swear that "the omisôion to produce the new évidence was not 
due to any neglect on their part, and that they made diligent effort, 
and extensive and thorough investigation and research, to obtain ail 
évidence relating to or in any wày bearing upon the subject-matter 
involved in the cause." 

But suppose th€) défendant made such an affidavit, -what then? 
The statement is merely conclusions of law that interested parties 
hâve drawn from facts and cireumstances which they do not disclose; 
and which. if known, might possibly lead the court to différent con- 
clusions. Courts always elaim the right to hear the; faots and cir* 
cumstances and draw their own inferences. 
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'2. Looking at the construction given to thjJiCOmplainarlt's patent; 
(see 9 Ped. Ëep. 387,) there is reason to deem the new évidence, if 
true, to be material. But I hâve not looked into the second inquiry 
■with any care, as I am clearly of the opinion that the défendants 
hâve not made sufficient proof of diligence under the first head to 
entitle them to hâve the case reopened. 
The application is refused. 



EoE and another v, Eâhleb.* 
{Circuit Court, 8. D. Nm York. March 27, 1882.) 

1. Patbntb pob Intkntions — Improvbmbnt in Phinting Presses— C!onstedc- 

TION OF. 

The third clalm of letters pfttent No. 131;217, granted Richard M. Hoe and 
Stephen D. Tucker, September 10, 1872, for " separating two following sheets 
of paper, in their travel to the fly frame, into two différent paths, by an ar- 
rangement of tapes and switches, and making the travel of one sheet suitably 
longer than the other, sothatwhen they meet again they will issue one upon 
the other to the f^y," hdd to be valid, and conatrued to cover an arrangement 
of tapes and switcheis which attains such resuit either by the divergence of such 
sheets into two paths, each différent from the original line of travel, by means 
of double-acting switches, or by the continuing of one sheet in its original path 
and the diverting of the other into a separate path by single-acting switches. 

2. Bame— Oath to Caveat — Joint J^ttention— Adticb dp Counsbij. 

The filingof a caveat, with an affldavit by a single individual thàt^bébelieves 
himself to be the flrst original inventor, does not preclude the subbèquent pro- 
curement of a patent for the improvement described in the cœeeœJ as the joint 
invention of himself and another, where such original affldavit was made under 
ad vice of counsel and a miscomprehensiou of , the facts. 

In Equity. Final hearing. . 

M. B. Philipp and B. F. Thurston, for plaintiffs. 

B. F. Lee and W. D. Shipman, for défendant. 

Blatchfoed, C. J. This suit is brought on letters patent No. 131,- 
217, granted to'Eichard M. Hoe and Stephen D. Tucker, September 
10, 1872, for an "improvement in printing presses." Infringement 
is alleged of only claims 3 and i pf the six claims, and-xœly those 
parts of the spécification need be referred to which concem claims 3 
and 4. The spécification says that the invention "relates to printing 
machines, and more particularly to that class commonly known as 
perfecting presses, in vrhich the sheets of paper are printéd on both 
aides in passing once through the machine. It consists in certain 

♦Beported by 8. Nelson White, Esq., of the New York bar 
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novel combînations and arrangements of parts to be more fully de- 
scribed hereafter, which bave for their object the more perfect opéra- 
tion of tbe machine in presenting the sheets of paper to the printing 
meohanism and condncting them away after being printed." There 
are six figures of drawings, of which only figures 4 and 5 are impor- 
tant to the présent suit. The spécification says : "The sheets of paper 
to be printed are carried to and away from the printing mechanism 
by the séries of tapes, a, b, c, d, e, f, g, h, i, shown in détail in figures 
4 and 5." Then the printing mechanism is desoribed, which prints 
both sides of each sheet, and the means of conveying the sheets to 
and through such mechanism. Then the text proceeds : 

" The sheets, after leaving the printing mechanism, are carried between the 
tapes, e,/, up to the roUers, 61, 62, where, by an arrangement of tapes and 
switches, they are alternately directed into différent paths. The tapes, g and 
h, run in contact with the tapes, e,/, after they diverge at the roUers, 61, 62, 
and they act to carry the sheeta forward after they leaye the tapes» e,f. The 
tapes, g, pass around tlie roUer, 63, horizontally, a short distance in oontactwith 
the tapes,/, and thence around the relier, 69, to the relier, 63, again; and the 
other séries, h, pass from the relier, 60, upward and in contact with the tapes, 
e, to and over the roller, 59, beneath the tapes, e; thence horizontally to the 
roUer, 58; and thence toand around the roller, 70; and, flnally, in a horizontal 
îirection to the roller, 63, and over it to the roller, 60. Thèse tapes convey 
>he printed sheets to the flying mechanism as they are directed by the switches, 
72. The printed sheets, as they leave the tapes, are received by two separate 
fly-f rames, E, S, and laid by them upon two separate tables, P, Q; and, through 
the arrangement of the tapes before described, and the opération of the 
switches, 71, 72, two sheets are presented at the sarae time, one upon the other, 
and taken by the fly. The switches, 72, act to direct the sheets into différent 
paths, and the switches, 71, act to direct their passage to the fly-frames. As 
the sheets are f ed in oue after the other from the tables, T, U, V, W, it is neces- 
sary to make some take a longer path than the others in order to hâve two of 
them issue together at the same time from the tapes to be taken by the fly- 
frames, and for this purpose the switches, 72, are employed and operated as 
follows. * * *" 

Then follOws a description of means for operating the switches, 72, 
and of means for operating switches, 71, and the fly-frames, E, S; the 
fly-frames being alternately raised and lowered, one being up while 
the other is down. The text then goes on : 

"In ccfnducting the sheets from the last printing cylinder to the flying 
mechanism between the tapes, they follow one immediately behind the other 
as they are fed from the tables, and it is necessary, as before stated, to make 
the flrst and third sheets travel a longer path than the second and fourth, in 
order to cause two sheets to issue simultaneously and lie one upon the other 
when taken by the fly-frame. As the flrst sheet, therefore, approaches thé 
rollers, 61, 62, the switch, 72, is turned into the position shown in figure 4, so 
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that the sheet, in îts travel upward, strikes against the curved edge of the 
switches, 72, is directed by them between the roUers, 60, 61, and the tapes, e, h, 
and thus caused to travel between thèse tapes over the rollers, 59, 58, while, 
as the edge of the second sheet approaches the rollers, 61, 62, the switch is 
turned back into the position shown in figure 5, so that the sheet will be 
directed by it between the rollers, 62, 63, and caused tO enter between the tapes, 
/, g, and be carried by them in a shorter path to the point where they issue 
to the fly. The third and fourth sheets are acted upon by the switches, 72, in 
the same manner, and one caused to take a longer path than the other, and so 
on for the following sheets. Two printed sheets are thus brought out on the 
fly-fràme by being separated in tlieir courses after they leave the printing 
meehanism into two différent paths, and being brought together again, so 
that when thèy meet they will issue one upon the other. The roUerj 59, is held 
in adjustable bearing, 80, secured to the side-f rames, C, and can be raised or 
lowered to make the path of the first sheet longer or shorter, aa it may be 
necessary. The machine is providpd with two separate fly-f rames and receiv- 
irig tables, placed back to back for the purpose of causing the sheets, when 
thrown upon the tables, to hâve one side exposed to view on one table and the 
other side in view on the other table, so that both printed sides are in sight 
at the same time for inspection. In delivering the double sheets to the fly- 
fràmes they are directed alternately to each fly by the switches, 71, whieh 
vibrato between the rollers, 57, 68, and issue in front of the fly. S; but, as the 
edges of the next two sheets approach the switches, 71, they will be turned in 
the other direction, figure 5, and caused to direct the sheets into the path be- 
tween the rollers, 66, 67, so that they will issue in front oï the fly, E, and be 
laid upon the table, P." 

Claims 3 and 4 are as follows : 

"(3) Separating two following sheets of papers, in their travel to the fly- 
frame, into two différent paths, by an arrangement of tapes and switches, and 
making the travel of one sheet suitably longer than the other, so that> when 
they meet again, they will issue one upon the other to the fly, substantially 
in the manner described and specified. (4) The employment and. use of the 
adjusting roUer, 59, for regulating the travel of the flrst sheet, constructed and 
operating substantially in the manner described and specified." 

Glaim 3 is for an arrangement of tapes and switches which séparâtes 
two following sheets of the printed papers, in their travel to the fly- 
frame, into two différent paths, the travel of one of the two sheets in 
its path being suitably longer than the travel of the other of the two 
sheets in its path, so that, when the two sheets meet again they will 
issue one accurately superimposed upon the other to the fly. Each 
sheet follows the Une of travel of its controlling tapes. Sheets 1, 3, 5, 
and 80 on, in numerical order, go the longer path, and sheets 2, 4, 6, 
and 80 on, in numerical order, go the shorter path, so that sheet 1, 
starting before sheet 2, may yet arrive at the same time with it, and 
v.l2,no.2— 8 



114 FEDBBAL BBPOBTEB. 

the two issue in unison one upon the other, and so with sheets 3 and 
4, and sheets 5 and 6. Two sheets are thus delivered at one and the 
same time to one fly-frame, and then two others are delivered at 
another and the same time to the other fly-frame. 

The defendant's apparatus bas no fly-frame. The sheets on it 
issue in pairs to a folding apparatus. It also has single-acting 
switches, instead of donble-acting switches, at the point where the 
longer and shorter paths take their departure, and it has no switches, 
71. If the fly-delivery devices, and the switches, 71, and the 
double-acting switches, as distingùished from the single-acting 
switches, are no part of claim 3, then the infringement is clear. In 
the defendant'a machine the printed sheets are successively carried 
by the same sets of tapes to a place of divergence, where there are 
single-acting switches, along the edge of the sheet. When the 
switches are out of the way the sheet passes on in a path which is a 
continuation of its path up to the switches. When for the next sheet 
the switches are interposed, that sheet is diverted into another path. 
Then the switches move out of the way again and the first opération 
is repeated, and so on, — the switches moving into the way and out 
of the way alternately for each alternate sheet. One of the paths is 
suitably longer than the other, so that, when the two paths meet 
again, tb^ sheets coincide, and one is upon the other and they issue 
in pairs. The question of the infringement of claim 3 dépends, 
therefore, mainly upon the proper donstruction of that claim. 

The object of the invention in claim 3, as indicated by the text of 
the spécification, is to carry along the sheets in succession and 
divide them into two séries, each séries consisting of ail the alternate 
sheets, and to cause a sheet of one séries and the following sheet of 
the other séries to be brought together in pairs, surface to surface 
with coinciding forward edges, and thus be delivered ready for the 
next opération that is required. In the plaintiffs' patent a fly takes 
them. In the defendant's apparatus, they pass on and are mechan- 
ically folded, the two sheets at a tiine. In the plaintiffs' patent the 
use of the two Aies makes necessary the switches, 71, to direct each 
successive pair of sheets to a différent fly. But there is nothing in 
claim 3 which refers to any opération that is to be performed upon 
the sheets after any successive two sheets are made thus to coincide 
and be superimposed. The séparation into tWo paths, the longer 
and the shorter travel, the meeting, and the issuing one upon the 
otherj are ail there is that is made essential either by the description 
or the claim. It is true that the travel is to the fly-frame, because 
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there is a fiy-frame, and that the fly takes the pair of sheets when 
they issue, because there is a fly. But the invention of séparation, 
travel in paths of différent lengths, and uniting and issuing one upon 
the other, has no relation to and does not include the fly-frame 
or the switches, 71, nor does claim 3 include them. The word 
"switehes," in claim 3, cannot be construed to include the switches, 
71, without distorting the language of the claim. The switches, 71, 
take no part in separating two following sheets of papers in their 
travel to the fly-frame into two différent paths, one longer than the 
other. The switches, 71, act upon the sheets after they hâve left their 
différent paths and hâve corne together again, one upon the other, 
and act upon them only as pairs, and hâve no action to make pairs 
of them. 

A détermination as to whether the switehes, 72, shall be single-act- 
ing or double-acting is controlled entirely by the fact as to whether 
the original path is to proceed on from where the switches are located 
in a continuation of the same line, as a path for one of the sheets, 
leaving the other sheet of the pair to be diverted by the switches into 
another path, or whether the original path is not to proceed on in the 
same line; but there are to be two new paths, each controlled by a 
separate movement of the switches. In the former case the switches 
keep out of the way to permit the original path to continue on and 
continue open as one path, and then côme into the way to create 
the second path. In the latter case the switches corne into the way to 
divert one sheet from its original line into one path, and then corne 
into the way to divert the second sheet from its original line into 
another path. There is no différence in principle betweeû the switch- 
ing arrangement in the two cases. The change is purely nlechanical, 
lepending on the courses the sheets are to take with référence to the 
path by which they approached. The single-aeting switches direct 
the travel of the sheet out of whose way they keep, relatively to the 
path of the other sheet, as effectually as they direct the path of the 
latter relatively to that of the former, by being interposed in the way. 

On the twenty-fourth of January, 1854, Mr. Hoe filed in the 
patent-office a caveat which described the invention oovered by claim 
3, and illustrated it by drawings in a manner sufficiently fuU and 
clear to hâve enabled the apparatus to be built and put in practice. 
The affidavit to the caveat was swom to by Mr.. Hoe February 24, 
1854, and was filed in the patent-office February 27, 1854. In that 
affidavit Mr. Hoe swears that he verily believes himself to be the 
original audfirst inventer of the improvement. .This caveat was re- 
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newed October 4, 1860; September 18, 1861; October 9, 1862; Sep- 
tember 16, 1863; August 22, 1864; October 5, 1865; October 5, 1866; 
October 3, 1867; October 7, 1868; and October 5, 1869. The patent 
in suit waa applied for April 4, 1872, The évidence of Mr. Hoe and 
Mr. Tucker is entirely conclusive to show that they were the joint 
inventors of what is embraced in the patent, and that Mr. Hoe was 
not the sole inventer. Notwithstanding the afBdavit to the caveat, 
the fact of joint invention is clear. Moreover, the évidence shows 
that the affidavit was true, and that Mr. Hoe did, at the time he 
made it, believe himself to be the original and first inventor of the 
improvement. AU that Mr. Hoe swears to is his belief. It is shown 
that he had such belief ; that he told Mr. Tucker at the time that he 
had such belief; that he waa advised by counsel that notwithstand- 
ing he and Mr. Tucker mutually produced or invented what was in 
thë caveat, yet their relations as employer and hired employé atede the 
invention the property of the employer, and authorized the taking of 
the caveat in the name of the employer alone; that he told Mr. Tucker 
of such advice at the time ; and that Mr. Tucker concurred in what 
was done. With this explanation there is nothing connected with the 
caveat to interfère with the validity of the patent, or to prevent the 
carrying baek of the invention claimed as a joint invention to the 
date of the original filing of the caveat. The caveat having beenfiled 
as for an invention of Mr. Hoe alone, he could bave no motive, nor 
could there be any advantage, in the joint application for the patent 
as for a joint inventiouyeicept that it was true that the invention was 
in fact joint, and that the advice he had received before the time the 
caveat was filed had been modified by différent advice received, on f uU 
considération of ail the facts, when a patent was to be applied for. 
The impulse of self-interest would naturally be to disregard the 
truth, and thus avoid any necessity for explaining the apparent dis- 
crepancy between the affidavit to the caveat and the affidavit to the 
application for the patent. Both Mr. Hoe and Mr. Tucker testify 
fuUy and without réservation, and disclose fuUy ail th© facts and àll 
the motives which induced the action taken. There is nothing to 
impeaoh their truth or credibility. The question is as; to what Mr, 
Hoe and Mr. Tucker believed at the time. The question is'hot as to 
whether thè advice of the counsel was correct on the facts ipresented 
to him. Exactly what facts were presented to him cannot now be 
told. The matter was oral. Whether ail the facts, as now dis- 
closedj were presented to him, we cannot tell. The évidence shows 
that the eame counsel who gave the advice af terwaixia, ; aûd with 
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référence to taking out a patent for the joint invention of Mr. Hoe ai 
employer and Mr. Tucker as bis employé, advised that there was a 
question as to the propriety of taking out such patent in the name of 
the employer alone, and that it was wiser to take it out in their joint 
names. This goes to confirm the fact that the original advice. was 
given. Mr. Hoe, as a layman, had a right to act upon it, and to 
swear to his belief. This he did. 

In the contents of the file wrapper in the matter of the patent, is 
an oath, sworn to by Mr. Hoe, Maroh 12, 1872, at London, England, 
before "J. Nunn, a London commissioner, to administer oaths in 
common law," the officiai character of Mr. Nunn being authenticated 
by a certificate made by the consul gênerai of the United States at 
London. No other oath by Mr. Hoe to the spécification or applica- 
tion, appears among the contents of the file wrapper. There is a 
propet affidavit by Mr. Tucker that he verily believes himself to be 
the first, original, and joint inventor with Mr. Hoe, and as to the 
other particulars required. The form of the oath by Mr. Hoe is not 
criticised, but it is objected that the oath was not taken before a 
proper officer, and so there was no oath by Mr. Hoe, and no valid 
patent. The contents of the oath were prescribed by section 30 
of the act of July 8, 1870, (16 St. at Large, 202.) That section 
provided that the oath might be made "before any person within the 
United States authorized by law to administer oaths, or, when the 
applicant résides in a foreign country, before any minister, charge 
d'affaires, consul, or commercial agent holding commission under the 
govemment of the United States, or before any notary public of the 
foreign country in which the applicant may be." 

The bill allèges that the plaintiffs obtained letters patent for their 
invention "in due form of law." It allèges nothing as to any oath or 
as to any application, exeôpt to say that they obtained the patent 
"upon due application theref or." The answer does not aver any 
defect in Mr. Hoe's oath, or any want of an oath, but allèges merely 
that the défendant "is not informéd whether, in othei respects, the 
requirements of law relative to the granting of letters patent were 
complied with by the said Hoe and Tucker, or what, if any, proceed- 
ings were had prier to the issue of said letters patent, and therefore 
dénies the allégations of the bill of complaint in respect to the same, 
and leaves the complainants to make such proof thereof as they may 
be advised." The plaintiffs sustain \flaa,tévei ' prima facie burden 
there was upon them because of the àvèrment as to "due applica- 
tion" by introducing the patent. The plaintiffs did not put in evi- 
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dence the file wrapper and contents. They were put in évidence by 
the défendant under the objection by the plaintiffa that they were 
incompétent, irrelevant, and immaterial. There is no disclosure in 
the record of any point being made by the défendant as to a def ect in 
Mr. Hoe's oath, or as to the -want of an oath by Mr. Hoe. The 
plaintififs had put the patent in évidence without any objection being 
taken by the défendant that it was not properly granted, because 
there was no proper oath. There is no évidence put in by the défend- 
ant to rebut the presumption, from the grant of the patent, that there 
was a proper prior oath by Mr. Hoe tending to' show that there was 
no Buch oath by him, or that the oath appearing was the only oath 
he made. The copy of the file wrapper and contents is a copy cer- 
tified January 9, 1881, and speaks only as to what were the contents 
of the file wrapper on that date. The papers are not évidence to 
show that there was not a proper oath by Mr. Hoe other than the one 
referred to, even if that were an improper one. They were not com- 
pétent or relevant to show the want of an oath. The patent récites 
that the plaintiffs "hâve complied with the varions requirements of 
law in such cases made and provided," and, "upon due examination 
made," they are "adjudged to be justly entitled to a patent under the 
law." Section 26 of the act of 1870 provides that the inventor must 
make application in writing to the commissioner of patents for the 
patent. Section 30 provides for the oath to be made by the appli- 
cant. Section 31 provides that "on the filing of any such applica- 
tion, and the payment of the duty required by law, the commissioner 
shall cause an examination to be made of the alleged new invention 
or discovery ; and if, on such examination, it shall appear that the 
olaimant is justly entitled to a patent under the law, and that the 
same is suffîciently useful and important, the commissioner shall 
issue a patent therefor." Asauming that it is open to a défendant, on 
pleadings such as those in this case, or in any case, to défend a suit 
on a patent for infringement by setting up and showing a defeet in, 
or a want of, the preliminary afSdavit, when a patent is issued con- 
taining such récitals as that in this case, — a question not now neces- 
sary to be considered or discnssed, — it is very clear that the défend- 
ant in this case does not show the existence of such defeet or want 
by any compétent évidence. 

It remains to consider the Campbell machine on the question of 
novelty as to claim 3. It is clear that Hoe and Tuckèr made the 
invention before Campbell did, and clearly desoribed it in the caveat 
and drawings filed in 1854. No press containing the invention of 



HOE m KABLBB, 119 

claim 3 was made before 1871, because a printing press of the kind 
and capaoity shown in the caveat is a structure of large cost, not to 
be made with the chance of a sale, but only to be made on an order, 
of a particular size, for a particular newspaper. On the twenty-first 
of April, 1871, an order for the press was received from the I)ail^ 
Mivs. By Decembër, 1871, the machine was built and set up and 
successfuUy worked in the factory of Mr. Hoe, embodying claim 3, 
It was then taken down and was put up in the Daily News office, and 
worked there in February, 1872. Although the Campbell delivery 
apparatus is alleged to hâve been constructed early in the fall of 
1871, tapes were not applied to it, nor were the switches or the 
mechanism that opérâtes the switches applied until January or the 
first of February, 1872, in Ayer's factory at Lowell. The delivery 
apparatus was not set up, nor were sheets of paper run through it, 
before that time. Therefore, priority of completion of mechanism, as 
well as priority of invention, must be determined in favor of the 
plaintiffs. 

Claim 4 is a claim to the adjusting roUer for regulating the 
travel of the first sheet, in its longer path, relatively to the travel of 
the second sheet, in its shorter path. It thus involves the two several 
séries of tapes of the two several paths. The adjustment of the rela- 
tive lengths of the two paths to each other, by modifying the length 
of the longer one, though an adjustment of the roUer acting on the 
longer tapes, is the point of the claim. The defendant's expert says 
that the English patent to Dryden and Miles does not contain any 
description of the apparatus relied on; and that the drawing alone 
is imperfect, and is not a sufficient description to invalidate claim 
4. The plaintififs' expert says that the roller of Dryden and Miles 
does not act on one set of tapes alone, but varies the lengths of two 
sets of tapes simultaneously, and to substantially the same exteijt. 

The^-defendant's expert says that the Dryden press at Gray & 
Green's exhibited the invention in claim 4, but he gives no reason 
for so thinking. The plaintiffs' expert says that that press had only 
one set of tapes, and had no method of adjustment by which the 
travel of one sheet could be adjusted relatively to the travel of 
another and folio wing sheet; and that the adjustment of the roller in it 
adjusted the travel of the same sheet, relatively to forms of types 
which printed the two sides of it, so as to make the impressions reg- 
ister. This is not the invention of claim 4. 

There must be a deoreefor the plaintiffs as to claims 3 and 4 with 
costs. 
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Hâtes v. Seton. 

{Circuit Court, E. D. New Tork. April 26, 1882.) 

1. Reissdi: — VoiB fob Vakiancb pbom: OBiorN-Ai,. 

Reissue 8,697 held void, being for a différent invention than that of the orig- 
inal. 

2. Samb— Void for Claimb too Bboad. 

Reissue 8,774 hdd void, the daims sued on being broader than the claîms of 
the original, and for matter not claimed in tlie original reissue, 8,675. Olaim 1 
lield, to be either limited by the spécification, or broader than the original, and 
being so limited is the same as claim 2, which is not infringed by defeudant's 
structures. Claim 6 hdâ not infringed by defendant's structures. 
8. Samb. 

Reissue 8,688. Claim 1 void, being broader than the original. Claim 2 not 

infringed by defendant's structure, which is more like anticipating device of 

Duisch English patent. Claim 3 is voïd because it omits one élément claimed 

in this combination in the original. Claim 5 broader than original, aûd void. 

4. Same— NoT ks Infeingement. 

Reissue 8,689 not infringed by a sash having only a single flange. Case of 
JlfîWer V. jBndg'«port J5raM C'o. commente d on and folio wed. 

«7. H. Whitelegge, for complainant. 

G. G. Frelinghuysen, for défendant. 

Benbdiot, D. J. This action is founded upon five patents for va- 
rions inventions employed in the construction of sky-lights, conserva- 
tories, and other glazed structures. Infringement of thèse patents is 
denied, and the validity of each of the reissues is contested upon the 
ground that the reissue is not for the same invention as that described 
in the original patent, and the further ground that it was illegally 
issued. 

The first patent set forth in the bill is reissue No. 8,597, dated Feb- 
ruary 25, 1879. The original patent, No. 94,203, put in évidence 
by the défendant, was issued in 1869. In it the invention is stated 
to consist of a metallic ridge-box, capable of being used as a ventila 
tor, "so constructed as to admit of an ingress of pure air, which, com- 
ing in contact with the impure air of the building, is driven into an 
upper cavity, which, being perforated, gives the egress; the whole 
arranged so that ail leakage is avoided." The method of construct- 
ing this ridge-box is set forth in the spécification, and a drawing con- 
nected therewith. The drawing represents the rafters of a building, 
resting against two ridge-boards, separated so as to leave an opening 
from the inside of the building, between the ridge-boards. Over this 
opening, and upon the outside of the roof, is a box or frame, G-, per- 
forated at its lower edge so as to admit the outside air to the interior 
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of the box, and having a flange outside of its junction with the roof 
to preveût leakage between the roof and the box. Across the top of 
the box is a grating, 5, for the passage of air from the interior of the 
box into a cap, I, constructed so as to cover the top of the'box. This 
cap extends beyond the sides of the box, and is then perforated to 
permit the egreas of air from the cap. Upon the grating resta a 
slide, K, perforated to act with this grating so as to open or close the 
same when desired. The single claim of this original is as foUows : 
"The metallic flange, F, the frame. G, the grating, J, the slide, E, 
and the cap, I, constructed and arranged, substantially as shown and 
set forth, for the purposes set forth." The invention described in 
this patent, and sought to be secured thereby, is a simple box, in- 
tended to act as a ridge, and at the same time serve as a ventilator 
by allowing air from the outside of the building to enter the box, and 
there mingling with the inside air, then to pass up through the box 
into the cap, and so out by perforations in the cap, as described. If 
now, the reissue be examined, it is observable that a feature, nowhere 
aîluded to in the original patent, bas been inserted, namely, a plate 
running up inside of and parallel with the sides of the box, and Con- 
necting at its foot with the flange outside the box. This inside plate 
is termed, in the reissue, "an interior vertical flange," and its func- 
tion is stated to be to form an air space or flue around the frame on 
the inside. This is a feature wholly new, and in the reissue it is 
made an essential part of the invention by the terms of the spécifica- 
tion of the reissue. It is also made a necessary élément in each 
claim of the reissue by référence to the drawings and the spécifica- 
tions. By the addition of this new élément a substantial change in 
the structure claimed to hâve been invented is effected, and as there 
is nothing in the original patent upon which a right to this new 
structure can be based, the reissue must be held to cover an inven- 
tion difierent from that described in the original, and for that reason 
void. 

The next patent set forth in the bill is reissue No. 8,674, dated 
April 15, 1879. The validity of this patent is also disputed. The 
original patent described a metallic bar or rafter intended to be used 
in the construction of glazed roofs. The construction of this rafter 
is particularly set forth. Its characteristic features are a short métal 
body, a, a stay -plate, /, a hoUow moulding, d, the same being fitted 
together and arranged so as to form, on the upper side of the rafter, 
rabbets, h, h, for the glasses to rest on, and on the under side gutters, 
c, c, to catch the drip. No one of the charaoteristics of this rafter is 
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claimed to hâve been firat invented by the patentée. But he claims 
td hâve been the first one to, employ them in the manner described, 
and thereby to hâve invented a rafter which is new in form and use- 
ful in resuit. The original patent also desoribes a form of cap-plate 
to be fastened to the upper aide of the rafter above the rabbets, be- 
twéen which and the ledge of the rabbet the glasses are to rest. No 
new resuit is claimed to hâve been attained by the use of this cap- 
plate, bat the Combination of the cap-plate with the rafter described 
is alleged to be new and useful. The original patent also describes 
a form of métal clip constructed to form a lap under and over the adja- 
cent edges of the glasses of a glazed roof, in a direction crosswise to the 
rafter, and extending so that eaeh end is covered by the cap-plate 
attached to the rafter. There are three claims in the original patent :, 

(1) The metallic bar or rafter, A, formed of a hollow sheet-metal body, a 
stây-plate,/, and hollow mouldlng, d, fitted together and arranged to form 
rabbets, 6, 6, for the glasses and gutters, c, c, substantially as speclfled. (2) The 
combination of the cap-plate, d, with the hollow métal bar or raftei;, A, essen- 
tially as shown and described. (3) The clip, I, in combination with the cross 
gutters, A, the main gutters, e, c, substantially as specifled. 

Thia patent was reissued in 1873, and again in 1879, the latter re- 
issue being the patent set forth in the bill. This last reissue bas 15 
claims, whereby the scope of the patent is largely extended. Of thèse 
the third, fourth, sixth, seventh, ninth, tenth, eleventh, twelfth, thir- 
teenth, fourteenth, and fifteenth are alleged to hâve been infringed. 
The invention described in the third claim of the reissue consista of a 
hollow sheet-metal rafter, having a body, a, similar to the body of the 
rafter described in the original patent, rabbets, 6, h, similar to the rab- 
bets on the rafter described in the original, gutters, c, c, similar to the 
gutters of the rafter described in the original, and a hollow moulding, 
d, similar to the moulding, d, of the rafter described in the original 
patent, 

It will be perceived from the description that the subject-matter 
of the claim is a rafter differing from the rafter described in the orig- 
inal patent, in this, that it bas no stay-plate, /. This stay-plate is, 
in the original, described as one of the characteristic and essential 
features of the plaintiff's invention. Its omission from the rafter 
described in the third claim of the reissue effects a substantial change 
in the combination, and therefore is fatal to the claim. The claim, 
as made, is for a différent invention from that described in the orig- 
inal patent, and for that reason must be held void. 
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The f ourth claim of this reissue is also illégal for the B3,me reason. 
It covers a rafter differing from the rafter described in the original, 
in that it has no stay-plate, /. 

The sixth claim of the reissue ia for a hoUow sheet-metal rafter 
having rabbets and gutters like those of the rafter described in the 
original patent, and also a cap-plate, D, attaohed. Both the mould- 
ing, d, and the stay-plate, /, which, in the original, are designated 
as essential features of the invention, are omitted from thia claim, 
and a substantial change in the structure thereby effected. This 
claim, therefore, ia also void, for the reason that it covers a rafter 
not to be found in the original patent. 

The remaining claims of this reissue, alleged to hâve been infringed 
in every instance, are intended to enlarge the scope of the patent. 
And while it may be true in regard to.some of themthat the subjeot- 
matter of the claim is described or suggeated in the original patent, 
it is évident, on the face of the patent, that there was no intention 
to assert that any of thèse matters formed part of the patentee's 
invention, and no intention on the part of the patentée to claim 
any exclusive right therein. Any person reading the original patent 
■would be justified in the conclusion that no exclusive right to thèse 
matters was claimed by the patentée. Such being the case, accord- 
ing to the décision of the suprême court of the United States in Mil- 
ler V. Bridgeport Brass Co., 12 0. G. 667, it ia the duty of this court to dé- 
clare that any right which the patentée may bave had to secure thèse 
matters by letters patent has been lost by delaying to assert such right 
for over nine years from the date of the original patent. Says the 
suprême court : "The claim of a spécifie device or combination, and an 
omission to claim other devices or combinations apparent on the face 
of the patent, are, in law, a dedication to the public of that which is 
not claimed." This language is applicable to the présent patent, and 
hecause due diligence was not used to rectify the omission, and to 
claim thèse combinations, this court is compelled, by the authority 
cited, to hold that thèse claima are invalid, and the reissue to that 
«xtent void. 

The next patent set forth in the bill is reissue No. 8,675, dated 
April 15, 1879. To this reissue, also, the defenoe is set up that it is 
iUegal and void. The original patent was No. 106,157, dated August 
9, 1870. It relates to an improvement upon the rafter forming the 
Bubjectof the patent No. 100,143, already referred to. The improve- 
ment ia stated to consist in a novel arrangement of stay-plate in the 
lafter, whereby strength is secured without material addition to the 
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weight; and also to consist in employing a novel construction of end 
clip ; and also to consist in an indirect arrangement of escape open- 
ings from the main gutters to provide for the escape of water, and 
prevent snow from beating in. A description of thèse improvements 
is given in the spécification, with référence to drawings annexed. 

The claims of the original patent are three in number, and are as 
foUows : 

(1) The arrangement of the vertical stay-plate, a, with the shell or body, a, 
of the rafter moulding, d, rabbets, 6, 6, and gutters, e, e, substantially as speci- 
lied. (2) The clip, G, formed with corrugation, 6, made to substitute gutters, 
and arranged and applied relatively to the glass as described. (3) The arrange- 
ment of the end outlets, /,/, with the hollow body of the lower transom, F, 
escape apertures, g, substantially as specified. 

Thèse claims, it will be observed, are — First, for a rafter constructed 
in a certain way; second, for the use of a clip of a certain form when 
applied to the glasses of a glazed roof in the manner described; and, 
third, for the arrangement of outlets for the water to escape from the 
gutters by outlets under cover of the lower transom, and then by 
apertures in the end clip at the foot of the roof, arranged intermediate 
the outlets from the gutters. The éléments of thèse combinations 
are ail old; the combination of éléments is what is claimed to be new. 

The reissue bas seven claims, of whieh the first, second, and sixth 
are alleged to hâve been infringed by the défendant. The first claim 
of the reissue, like the first claim of the original, is for the combina-' 
tion of the vertical inside plate with a rafter. But while the rafter 
in the original has a moulding, d, the rafter in the first claim of the 
reissue is described as having a high ridge, and no mention is made 
of the moulding, d, unless such mention be eflfected by the words 
"formed essentially as shown. " If thèse words do not hâve the effect 
to constitute the moulding mentioned in the spécification a part of 
the rafter and an élément of the combination, then the claim is void 
because for a différent structure from that described in the original. 
If, on the other hand, the words "formed essentially as shown," carry 
with them every feature of the rafter described, ineluding a "sheet- 
metal moulding properly secured to the rafter or bar and inside plate, 
and so connected to the gutters of the rafter as to constitute a brace 
to prevent them closing together, or a clamp to prevent their spread- 
ing, or both," then the first claim of the reissue is for the same thing 
as that described in the second claim. 

The second claim of the reissue appears to be for the same inven- 
tion described in the original patent, and I therefore pass to the 
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question whetlier it has been shown to hâve been infringed by the 
défendant. In my opinion such infringement has not been' proved. 
None of the bars or rafters made by the défendant hâve a moulding 
seoured by rivets and bolts to the rafter or bar, and attachèd to the 
insidé stay-plate by suitable bolts or rivets, so as to form a brace or 
clamp for the gutter. And this différence appears to me to take the 
defendant's structure out of the scope of the plaintiff's patent. But 
if the defendant's rafter be held to be similar in construction to the 
rafter described in the claim under considération, then the claim 
must, in my opinion, be held void, for the reason that a rafter similar 
to the defendant's, in the features under considération, is described 
in Bunnett's English patent of 1856. 

The subject-matter of the sixth claim of this reissue is not found 
in the structures claimed to be infringing structures. In those 
structures there is but one set of openings, and those from the gutter 
directly to the outside. 

The next patent set forth in the bill is reissue No. 8,688, dated 
March 14:, 1871. Claims 1, 2, 3, and 5 are alleged to bave been in- 
fringed. 

The subject-matter of the first claim of this reissue differs from 
anything described in the original, No. 112,594, dated March 14, 
1871, in that one essential feature of the structure claimed in the 
reissue is that it is "formed of one pièce of folded sheet métal," and 
another essential feature is that the rafter has "an upward vertical 
extension forming a ridge." The rafter described in the original is 
there expressly stated to be formed of two sheets of métal, and the 
spécifications nowhere allude to any "upward vertical extension." 
Thèse différences hâve been insisted upon by counsel for the plaintiff 
as being important. Moreover, from this first claim of the reissue 
is omitted the under cap which in the original is made an essential 
feature. Thèse altérations and additions introduced into the reissue, 
in my opinion, effect an altération in the invention, and render the 
claim void, because for a différent invention claimed in the original. 

The second claim of this reissue is for "the hollow metallic bar or 
rafter, — , constructed substantially of plates, a and c, bent to sup- 
port or connect each other, and to torm gutters, h, b, arranged in jux- 
taposition to each other, and under cover of the base or bases which 
support the glass, as herein set forth." 

In this claim, as in the original patent, mention is made of one 
feature of the invention, namely, that the gutters, b, b, are under cover 
of the bases that support the glass, so that the gutters offer little or 
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no obstruction to the light passing through ths glass. This appears 
to be the distinotive feature of the rafter sought to be secured by this 
claim. But no such feature appears in the devices shown in Exhibit 
No. 11, opposite the marginal numbers 23 and 24, which are desoribed 
as the infringing devices of the défendant. I am unable, therefore, 
upon the testimony, to find that this claim has been infringed, unless 
it be held that the construction of the gutters so as to keep them un- 
der oover of the bases is not an essential feature of the invention. But 
if it be 80 held.then I must hold the claim void for want of novelty ; for 
the invention desoribed in this claim, so understood, appears in the 
patent issued to Edward Duisch, August 26, 1848, set up in the an- 
Bwer and duly proved. 

The third claim of reissue 8,688 covers a clip. H, constructed of 
sheet métal, bent to form a groove, h, and a rabbet, i, as set f orth. 
The clip hère desoribed differs from the clip in the original patent in 
this, that a gutter, k, is in the original (see spécification in second 
claim) made an essential part of the invention. In the spécification 
of the reissue, and also in the third claim of the reissue, the gutter is 
made optional. The effect of this change is to expand the patent and 
bring within its scope a form pf clip not desoribed in the original. 
The claim must, for this reason, be held void. 

The fifth claim of this reissue comes within the rule laid down in 
Miller y. Bridgeport Brass Co., already referred to, and must be held 
void upon the authority of that case. 

The fifth and last patent set np in the bill is reissue No. 8,689, 
dated April 29, 1879. 

The third claim of this reissue is the only claim hère in question. 
This claim is for "the swinging sash, c, provided with exterior and 
overlapping elastio flanges, /, essentially as desoribed." No infringe- 
ment of this claim appears in oomplainant's exhibit model of infring- 
ing sky-light, August 17, 1881. The defendant's swinging sash has 
only a single flange, forming an ordinary joint, without any exterior 
and overlapping elastio flange, such as desoribed in the patent. 

Upon thèse grounds the bill is dismissed, and with costs. 
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PdTKAM V. HUTOHINSON. 

SaMB ». HUTOHINSON. 

SaMB V. LOMAX. 

{Oireuit Court, N. D. Illinois. April 17, 1882.) 

L RBnSSTO— DlBCLAIMBB. 

Where an application for a patent was rejected because of want of novelty, on 
référence to a prier invention, and on a reapplication it waa granted because of 
a disclaimer by the pMentee of certain claims made on the prior application, 
Add, Ihat a reissue to the assignée of the inventer, on claims including those 
disclalmed by the prior patentée, is invalid as to such claims- 

2. SâUB — ËNLA.KOIKO ClAIU. 

Where, on application for a patent, the examiner denied the application on 
the ground that he deemed certain claims anticipated by a prior device, it is not 
a " mistake or inadvertence " such as will entitle the assignée of the patentée 
to a reissue ; the remedy in such cases is by appeal. 
8. Improvembnt m Bottmi-Btoppbbb. 

The flrst three claims in reissued patent No. 9,002, of original patent No. 
156,302, for an improvement in bottle-stoppers, are invalid because too broad, 
including claims which had been disclaimed by the inventor ou the original 
application. 

J. P. Altgeld, B. F. Thurston, and A. von Brieaen, for complainant. 

West é Bond, for défendants. 

Blodgett, D. J. The complainant in thèse cases charges défend- 
ants with the infringement of reissued patent No. 9,002, issued to 
complainant on the twenty-third of December, 1879, (on application 
for reissue, filed October 30, 1879,) as assignée of Joël B. Miller, for 
an "improvement in hottle-stoppera," the original patent having been 
issued to Miller on the twenty-seventh of October, 1874, No. 156,302. 
The bill prays an injunction and an aeoounting in the usual form. 

The original patent was for an internai bottle-stopper, with a handle 
or bail hinged to the stopper passing upward through the neck of 
the bottle, made staple-shaped, the upper end or top being formed 
into a loop large enough to prevent it from dropping into the bottle, 
the bail being made of steel wire or other elastic métal, so that the 
two legs of the staple or bail would form springs which pressed 
against the throat of the bottle. By this handle or bail the stopper 
could be drawn up into the throat, when it was desired to close the 
bottle, or pushed downward for the purpose of opening it, and the 
two legs of the bail pressing against the sides of the throat aided in 
holding the stopper in place. 
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In his application for a patent Miller claimed, broadly : "An at- 
tachment to a bottle-stopper, by means qfwhich a stopper ^inside the hoU 
tle may be operated to open or close the throat of the bottle, substantially 
as shown and described." This claim was rejected by référence to the 
patent of Parkhurst. Amended spécifications were flled, and the 
application again rejected upon the same référence. Another amend- 
ment was made, with claim in the foUowing words: "What I claim 
is : The stopper, B, located inside the bottle, provided with a bail or 
handle, C, pivoted or hinged to the stopper, and having a loop or 
eye, F, at its upper end, as and for the purpose described." This 
was rejected on référence to the invention of W. H. Hall, filed May 
30, 1868. Miller then took leave to again amend, and filed substan- 
tially the same spécifications, containing the following disclaimer: 
"I am aware that internally-located bottle-stoppers hâve been pro- 
vided with vertical rigid handles or stems for manipulating the same, 
but owing to the rigid eharacter of the handle the stopper is apt to be 
forced down into the bottle during transportation ; and furthermore, 
in dispensing the contents of the bottle a rigid handle will interfère 
with the free flow of the liquid." And upon this last spécification 
and disclaimer a patent was issued to him with the following claim : 
"The internally-located bottle-stopper, B, provided with a hinged or 
jointed handle or bail, G, composed of twoelastic legs or branches, 
and an eye or finger loop, as and for the purpose set forth." 

Miller having died, the oomplainant, in October, 1879, obtained an 
assignment of the patent, and procured the reiasue now before the 
court, in which he was permitted to eliminate the disclaimer from the 
patent, and was allowed four claims instead of one. The first three 
of thèse new claims cover a bottle-stopper with a bail or staple- 
shaped handle or stem fixed rigidly to the stopper ; while the fourth 
claim of the reissue is substantially the same as the single claim of 
the original patent. In thèse cases the défendants are charged with 
infringing the three new claims obtained by the reissue. In other 
words, complainant bas been allowed to claim and cover by his reissue 
the very feature or éléments in bottle-stoppers of this class which by 
the disclaimer in his original patent he said were old, and not the 
subject-matter of a patent, and the sole contest in thèse cases is as 
to the validity of thèse additional claims. 

Can complainant, after the death of Miller, who made ail the in- 
vention there is in this patent, be permitted to reclaim what Miller 
had solemnly disclaimed, and declared was old ? 
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The défendants make and use bottle-stoppers with a spring bail or 
handle rigidly attached to the stopper, and one of them, George C. 
Hutchinson, has obtained a patent dated in April, 1879, over six 
months before this reissue was made, for a bottle-stopper substan- 
tially like that which ail the défendants are making and using. This 
,rei8sued patent was before the United States circuit court for the 
district of Connecticut in the case of this complainant against Tink- 
ham, in October, 1880, and the learned district judge of that district 
held the reissue void as to thèse new claims, on the ground that it 
appears upon its face to be a différent invention from that described 
in the patent ; and, upon the same testimony, this court -would, of 
course, feel bound by that décision. Pwtnam v. Tinkham, i Fbd. Eep. 
411. 

But it is urged that the proof in thèse cases differs from that in the 
case before Judge Shipman, for the reason that additional papers 
from the file wrapper of the original Miller patent and the Hall 
drawing are before us, and it appears from thèse that the Hall bot- 
tle-stopper referred to was shown only in a rejected application on file 
in the patent-office; that Hall never had a patent for his de vice. 

Prior to the décision of the Corn-planter Cases, 23 Wall. 181, it 
was the practice of the patent-office to refuse patents when the device 
was shown in rejected applications on file in the office, but the court 
held in those cases that such rejected applications must be consid- 
ered as abandoned experiments, and should not be allowed to defeat 
a patent. 

The drawing of the Hall application, which is now before the court 
for the first time in the litigation over this reissued patent, shows a 
handle or stem rigidly attached to an internai stopper, and projecting 
up through the throat of the bottle, where it was held in place by a 
spiral spring and a bar reaching aoross the mouth of the bottle. Is 
it probable that Judge Shipman, had this new proof been before him , 
would hâve held thèse three new claims valid? It seems to me that 
the additional proof does not relieve this reissue from the objections 
made to it in the Tinkham Case. 

The difficulty with this patent is that Miller, who must be pre- 
sumed to bave known what he had invented, solemnly told the whole 
world, by his disclaimer, that he was not the inventor of an '^nter- 
nally-located bottle-stopper, with a rigid stem or handle." It is true 
that his device differed from that to which référence was made, in 
that his showed the élément of the bow or spring which pressed upon 
T.12,no.2— 9 
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the Bides of tlie throat of the bottle, and thereby aided in holding tbe 
stopper in place either open or closed. But for the sake of obtaining 
his patent upon the hinge or joint by which the bail was attached to 
the stopper, and which he seems to bave deemed the most material 
or valuable part of his invention, he abandoned this bow or staple- 
shaped spring élément to the public, except when combined with the 
joint or hinge. When he was referred to this HaE device, with its 
straight rigid stem, as anticipating his invention, he should hâve ap- 
pealed from the examiner who decided against him, but instead of 
doing BO he at once acquiesced in the décision, abandoned the bail; 
rigidly attached to the stopper, and took his patent only on the 
hinged bail, thereby freely surrendering to the public ail the features 
of his bail, which differed from Hall's, except the hinged or jointed 
spring bail. He reserved the spring bail, but it was a spring bail 
jointed to the stopper. 

Since thèse cases were argued the suprême court bas decided the 
case of Miller v. Bridgeport Brass Go. 12 0. G. 667, and some 
part of the opinion bears so pertinently upon the validity of this re^ 
issue that I quote from it : 

«New, while, as before stated, we do not deny that a claim may be enlarged 
in a reissued patent, we are of opinion that this can only be done when an 
actual mistake has occurred, not from a meré errer of judgment, (for that may 
be rectifled by appeal,) but a real honaflde mistake, inadvertently committed, 
Buch as a court of chancery, in cases within its ordinary jurisdiction, would 
correct. 

" Keissues for the enlargement of claims should be the exception and not the 
rule ; and when, if a claim is too narrow — that is, if it does not contain ail that 
the patentée is entitled to, — the defect is apparent on the face of the j)atent, 
and can be discovered as soon as that document is taken ont of its envelope 
and opened, there can be no valid excuse for delay in asking to hâve it cor- 
rectod. 

" Every independent inventer, every mechanic, every citizen, is affected by 
such delay, and by the issue of anew patent with a broader and more compre- 
hensive claim. The granting of a reissue for such a purpose, after an unrea- 
sonable delay, is clearly an abuse of the power to grant reissues, ànd may 
justly be declared illégal and void. It will not do for the patentée to wait 
until other inventors hâve produced new forms of improvement, and then, 
with the new light thus acquired,under pretence of inadvertence and mistake, 
apply for such an enlargement of his claim as to make it embrace thèse new 
forms. 

"Such aprocessof expansion, carried on indefinitely, without regard to lapse 
of time, would operate most unjustly against the public, and is totally unau- 
thorized by the law. In such a case, even he who has rights and sleeps upon 
them, justly loses them." 
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The reissue now before me was not obtained on any vàlid claim or 
prétest of "inadvertence or mistake." A.11 that could bave been urged 
is what is urged hère, that the examiner had denied an application 
for the patent on the ground that he deemed it antioipated by the 
device of Hall. This was not, I think, a "mistake or inadvertence," 
within the meaning of the patent law, such as entitled Miller'a as- 
signée to a reissue. It was at most an erroneous ruling by an officer 
having quasi judicial powers, and which could hâve been appealed 
from and presumably corrected; for the Corn-planter Cases were 
decided within a month or two after Miller's application was denied 
on the Hall référence, but Miller coneeded the correctness of the rul- 
ing, and disclaimed the rigid bail or stem, with or without the spring 
élément, and took his patent on the hinged bail alone. 

I think Putnam, when he bought this patent, took it with ail the 
concessions Miller had made for the purpose of obtaining it, and 
should not hâve been allowed in the reissue that which Miller had 
surrendered, espeeially after so much time had elapsed and the pub- 
lic had, as the proof shows in this case, begun the use of that which 
Miller had made public property. 

For thèse reasons I must dismiss thèse bills, on the ground of the 
invalidity of the first three claims in the reissue, which are the only 
ones the défendants are charged with infringing. 



Putnam v. Hutohinson. 
{Cir(yuit Court, 2f. D. Iliinoi». April il, 1882.) 

J. BCBBTITDTEB OB EQUIVALENTS — InFRINGEMENT. 

Where defendant's device ia but the substitute or équivalent for ail practical 
purposes of the device shown in complainant's drawings, it is a mère colorable 
évasion of complainant's device, as complainant may change the foim of con- 
struction from that shown in his patent, and substitute a well-known équiv- 
alent. 
2. Intbbpebbncb— Voro Pateitp. 

Patent No. 225,476, being for an Improvement in bottle-stoppera is void, by 
reason of its interférence with reissued patent No. 9,002. 

J. P. Altgeld, B. F. Thurston, and A. von Briesen, for complainant. 
West à Bond, for défendant. 

BiiODGETT, D. J. This is a bill filed by complainant as owner of 
reissued patent No. 9,002, and asking to hâve a patent issued to 
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Charles G. Hutchinson, défendant, on thé sixteenth day of March, 
1880, and numbered 235,476, set aside , and declared void, on the 
ground ' that defendant's patent interfères with the complainant's 
reissaed patent, and is a cloud upon complainant's title; the pro- 
ceeding being based on section 4918, Kev. St. 

The defendant's answer dénies the validity of the original and reis- 
Bued patent held by complainant, and dénies the interférence of the 
two patents; and insists further that the reissued patent of com- 
plainant is void, because it contains new matter not described in the 
original patent. 

The original patent, of which complainant's patent is a reissue, 
was issued to Joël B. Miller on the twenty-seventh day of October, 
1874, for an improvement in "bottle-stoppers," and by his original 
patent Miller olaimed as his invention "the internally-looated bottle- 
stopper, B, provided with a hinged or jointed handle or bail, C, com- 
posed of two elastic legs or branches and an eye or finger loop, as 
and for the purpose set forth;" and in the reissue fhefourth claim is 
in thèse words: "The internai bottle-stopper, provided with a hinged 
or jointed bail, C, which is composed of two elastic legs or branches, 
A, and of an eye or finger loop, substantially as herein shown and 
described." , 

The only question in this case is whether the patent of Hutchin- 
son, No. 225,476, interfères with the fourth claim of the reissued 
patent of complainant, and whether the fourth claim of the reissued 
patent is valid. The distinctive charaeteristic of the complainant's 
original and reissued patent is the spring bail, C, which is hinged or 
jointed to the stopper, this spring bail passing from the stopper up 
through the neck of the bottle, and being so adjusted as to press 
against the neck of the bottle so as to hold the stopper in place either 
when the bottle is open or elosed, or to prevent the stopper from f all- 
ing into the bottle when the bottle is opened for the purpose of dis- 
charging its contents. This spring loop is made staple-shaped, — 
that is, of two legs or branches which bow outwards, so as to form 
springs which bear against the sides of the throat of the bottle ; and 
the lower ends of this bail are clasped or bent around the loop or eye 
of the stopper in such manner as to form a joint or hinge, and allow 
the legs of the bail to spring or bend inwardly or outwardly as they 
are pressed down or drawn up for the purpose of closing or opening 
the bottle. A cursory examination of the drawings accompanying 
the original spécifications of the Miller patent shows that it was in- 
tended that the pressure of the spring against the throat of the bottle 
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should aid in holding the stopper in place when the bottle wàs closôd, 
as well as when the bottle was open. It will be seen from the draw- 
ings in the original patent that this bail is intended to bear or press 
outwardly against the sides of the throat of the bottle, so as to hold 
the stopper in place. 

The defendant's patent desoribes quite at length the manner in 
which he constructs his bottle -stopper. His stopper is what is known 
as the "disk" or "valve stopper," in contradistinction to the plug 
shown in the device of Miller. This disk stopper is made by insert- 
ing a disk of rubber or other suitable elastic material between- two 
smaller métal disks, so as to hold it firmly in place, and to the upper 
side of the upper disk is attached an eye or loop, precisely in its 
mode of construction and opération like the eye or loop attached to 
the stopper described and shown in the Miller patent. To this eye 
or loop is attached the bail or handle, F, which is, for ail intenta and 
practical purposes, the complainant's bail, C, except that the défend- 
ant bas more minutely and specifically described the sha'pe of his 
bail, showing that it bas an enlargement or bulge below the top loop, 
which is accomplished by making an additional bend in the legs of 
the bail. 

It is contended by the défendant that the complainant is coûfined 
in the construction of stoppers, undér his patent, to a plug such as is 
shown in his original drawings; but it will be observed that' neither 
in the original nor reissued patent of Miller is any stress laid upon 
the manner in which the stopper is to be constructed, and- disk or 
valve stoppers are shown by the proof to bave been old at the time 
Miller's patent was granted, and it is obviôus that the defendant's 
disk is bat the substitute and équivalent, for ail practical' purposôs, 
of the plug shown in complainant's drawings. There can be ùo 
doubt, from the authorities, that the substitution by défendant ôî 
tîus well-known disk for the plug is a mère colorable évasion of the 
complainant's device. Indeed, I hâve no doubt that the complainant, 
in the construction and use bf his device, had the right to use a disk as 
a stopper in his bottles instead of a plug; and the proof shows that 
before the défendant applied for his patent the plaintiff was manU- 
facturing disk bottle- stoppers under his reissued patent, substantially 
the same as those described in the defendant's patent. The right of 
the complainant to change the form of construction from that shown 
in his patent, and substitute a well-known équivalent for it, is- fully 
established in Gould v. Rees; 15 Wall. 187; Vogler v. Semple;7.ÈiàB. 
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882; Webster v. Cm-pet Co. 5 0. G. 522; Storrs v. Howe, 10 0. G. 
421; Corn-planter Cases, 23 Wall. 181. 

The aathorities above cited show 'abundantly that complainant 
could maintain a suit for infringement against any one -who makes 
disk bottle-stoppers combined with the other éléments of bis fourth 
claim. That is, under his patent on the combination of a stopper 
with a hinged bail, he covers any form of stopper then known which 
he chose to adopt. 

As I hâve already said, the defendant's loop, F, is substantially the 
complainant's bail, C, although he describes in détail what he insists 
is a modification or improvement of its shape in the following terms. 
"The loop formed by the spring, F, is centrally contracted, so that it 
conforms to the contracted part of the neok of the bottle to a greater 
or less extent." The plain statement of this description is that de- 
fendant makes a bulge or enlargement in his bail below the finger 
loop, so that when the bottle is closed the bulge is drawn above the 
throat, and aids in keeping the stopper in place, and when the bottle 
is open the bulge is below the most contracted part of the neck, and 
keeps the stopper from falling baok into the throat of the bottle as 
the contents are discharged. But it is noticeable that the bulge and 
contracted part of the bail so caref uUy described by défendant is sub- 
stantially shown in the drawings accompanying the original and re- 
isBued Miller patent, although Miller does not deseribe them in his 
spécifications, and the only perceptible différence between the shape 
of the bail, as shown in complainant's and defendant's patents, is 
that defendant's bulge or enlargement is a little lower down or nearer 
the joint, obviouslyto adapt it to the throat of a bottle somewhat dif- 
férent from that shown in complainant's drawings. But even if this 
bulge or enlargement shown in defendant's patent was not also shown 
in complainant's, I should deem it one of those modifications of con- 
struction which is allowable in the praetical application of any 
patented device, and contains no élément of invention. It is simply 
a praetical application of the Miller bail to the différent forms of bot- 
tle necks, so as, perhaps, to make it more eonvenient in use ; but it is 
only sueh a mechanical change or improvement as would naturally 
saggest itself to a person using the device, 

It is also urged that stoppers and bails under the Miller patent 
must be so constructed as to permit of the bail being tumed down 
over the neck of the bottle. It is true that in a statement of the 
atility of his stopper Miller states in his spécifications that the bail 



PDTNAM V. HDTOHINSON. 135 

can be turned away from the neck of the oottle bo as to avoid dis- 
placement of the stopper, but I do net understand that he raade that 
a necessary élément in his bail, because, whether the top of the stop- 
per can be drawn sufficiently near the mouth of the bottle to permit 
the bail to be turned away by the joint, dépends wholly on, the shape 
of the neck of the bottle, The bottle neck may be so shaped that 
the stopper cannot be drawn or forced near énough to its mouth to 
allow the bail to be turned away. 

There can be no doubt, I think, that the Hutchînson patent îs for 
essentially the same device whioh is describèd in the fourth claim of 
complainant's reissued patent; and, sueh beîn^ the fact, there can be 
no doubt that it interfères with the complainant's patent, and there 
is a complète failure of proof showing the invalidity of the fourth claim 
of complainant's patent. The proof certainly shows that Miller in- 
vented the hinged bail, G, and there is no proof that this had been 
anticipated in the older art. If this fourth claim of the reisôûed 
patent is valid, then the patent is eo taxvalid, and the question of the 
validity or invalidity of the other claims is not material to the merits 
of this case. 

I conclude, therefore, that complainant is entitled to a decree declar- 
ing Hutchinson's patent, No. 325,476, void by reason of its interfér- 
ence with complainant's reissued patent No. 9,002. 

The statute authorizes the court, in a proceeding of this cbaracter, 
to déclare either of the patents void, in whole or in part. I bave 
already held, in the cases of the same complainant against this and 
other défendants, that the first three claims of this reissued patent 
are void by reason of their not being for the same invention describèd 
in the original Miller patent; and it is, perhaps, unnecessary that 
any decree should be entered in this case holding those claims void. 



ITC FUDBBAL BEPOBTEB. 

J. B. Shebiff & Son v. A. Fulton's Son & Co. 
{Circuit Court, W. D. Pennsylvania. March 25, 1882.) 

1. Patents fob Ikvbntion — Reissue — Eni/Aegement ob" Claims. 

Where the claim made in the original patent for a siplion pump was for a 
spécifie device desoribed in the spécifications and drawings, but in the reissue 
disappears from the patents, and substituted thercfor is a sweeping claim cov- 
ering every form of water ejectors, although the claim made in the reissue was 
originally allowable when the original patent was granted, after the lapse of 
nine years a reissue embodying so comprehensive a, claim is invalid. 

2. SaME— UNEEASONABIi?! DELAT. 

A delay of nine years is unreasonable on an application for a reissue whereia 
the original claim is enlargëd. 

In Equity. 

Bakeieell dt Kerr, for complainants. 

M. D. Conndly, for défendants. 

AcHBSON, D. J. This suit is upon reissued letters patent No. 9,199, 
issued to Hugh Coll May 18, 1880, the bill charging infringement and 
praying for an injunction, etc. The original letters patent, No. 110,- 
205, were issued to Coll December 20, 1870. The invention, as the 
original and reissue both recite, consista in improvements to a 
siphon pump patented to said Coll June 8, 1869. 

To the proper understanding of the case, therefore, a brief expia- 
nation of CoU's earlier letters patent. No. 90,930, dated June 8, 
1869, seems necessary. They relate to the construction of a steam 
siphon pump, or water elevator, having outer andinner pear-shaped 
hollow heads, so that a jet or current of steam shall elevate water and 
discharge it through and from either or both the heads. Thèse heads, 
respectively, hâve one end tapered down to thç form of a tube or 
pipe, thus forming inner and outer discharge pipes, the inner one 
being much smaller than the outer one. A steam-injection pipe is 
screwed into or cast on the outer or rear end of the outer head, and 
extends some distance into the inner head, which latter, at its rear 
end, is screwed on or otherwise fastened to or cast on the injection 
pipe. Back of the discharging end of the steam-injection pipe inlets 
or openings are made in the inner head. The steam passing out of 
the injection pipe into the inner discharge pipe, and thence into or 
through the outer discharge pipe, produces a vacuum in the heads, 
and the water coming up the induction pipe to fiU the vacuum is 
caught by the flow of steam and foreed out of the discharge pipes, 
and a regular current is established, which is kept up by the continuai 
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pressure of the steam. By closing up the annular space between the 
two diseharge pipes the water may be discharged entirely through 
the inner diseharge pipe, being slightly warmed by this method. The 
claim in this patent is exclusively for the combination of the mner 
and outer pear-shaped heads withthe injection pipe. 

The invention secured by the letters patent of December 20, 1S70, 
(No. 110,205,) is therein deelared to be an improvement on Coll's 
said patented siphon pump, and to consist "in modifications offoim 
and construction," whereby it is adapted to new uses, or made to 
accomplish old results in a better manner. The outer head bëing of 
the usaal construction and havingthe usual water-inlet openingj and 
an opening for the insertion of the steam -injection pipe, the ïhaterial 
modification is stated to consist in cutting off the base or blunt en<^ 
of the inner pear-shaped head at or near the broadest part, and Con- 
necting this head, in casting, to the outer head by meaïis'of i'âdial 
arms. In the specifieatioij the patentée states the advantage there'by 
secured to be as foUows : . 

"The inner head, d, having a large unobstructed opening at its.basé,'! havé 
devised more particulafly for use in pumping or ejecting bilge-water,' the 
water out of tan-vats, etc. As somè tan-bark is necessarily carried up -with 
the -water, the holes or passages for the water are apt to become clogged un- 
less ample room be left for the flow of bot.h. I thus adapt the double head to 
the uses described." 

The first claim of this patent (which is the principal and only 
material one) is in thèse words : 

" ïhe inner head, d, open at its rear end so as to leave an unobstructed 
opening around the steam-injection pipe for the passage of such pièces of solid 
matter as may be brought up by the water, such inner head, d, being couj 
nected to the outer head, a, by means of radial arms, a, ail arrangea substan- 
tially as described." 

The application for the reissue (No. 9,199) was filed March 13, 
1880, and is dated May 18, 1880. The spécification of this reissue, 
after describing the invention and its advantages substantially as the 
original spécification (No. 110,205) did, and stating that "this ejectot 
opérâtes on the same principle as my ejector patented Junè 8; 1869; 
does," prôcecds to setforth other advantages neither mentionéd nor 
hintedat in the original spécification, (No. 110,205,) viz. : that the 
jet of stream iè protectéd and surrounded by tké iiiner h6ad,which 
acts as a breakwatér or dam to break the force or impact of thé 
inflowing current, and hénce dôes not condense so rapîdly as in' thé 
old form of ejectors, where it came directly in contact with the whole 
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volume and uubroken force of thç inflowing -water in the oufer head, 
and the force of the steam-jet is thoreby preserved ; that the f orward 
end of theouter chamber is closed, and the entire dischargeis through 
the inner head, and that the rear opening of the inner head extends 
oTer the induction opening, and acta as a breakwater, to deflecfc and 
tui'n the inflowing stream of water to the back part of the outer head 
and break its force. 
The reissue (No. 9,199) has but one daim, which is as foUows: 

"A water ejector, provided with an inner head or shell, extending back- 
ward over the water-induction opeuiug, and arranged with relation to the jet- 
pipe 80 as to protect the steam-jet f/om the direct inapact of the inflowing 
current of water, the inner end of said heiwl being provided with a large unob- 
structed opening, through which al tbe water passes to the discharge outlet 
of the ejector, substantially as and for the purpose described." 

Upon a comparison of the original patent of December 20, 1870, 
with the reissue it is manifest that the claim made in the reissue is 
a great expansion of the original. Cleasly the original patent did 
not cover and could not rightfuUy cover the inner head itself, fer 
CoU's eajrlier patent showed an inner head, which, moreover, sur- 
rounded and protected the steam-jet from the direct impaot of the 
inflowing current of water, and operated to retard the condensation of 
the steam. The spécification of the patent of 1870 déclares that 
invention to consist "in modification of form and construction" of 
CoU's siphon pump theretofore patented. Thèse modifications are 
distinctly set forth and explained in the body of the spécification, 
and are specifically claimed. In lieu of the inlets at the rear end of 
the inner head, the blunt end of this head is eut off, and at its rear 
and an unobstrueted opening is left around the steam-injection pipe 
for the passage of sueh pièces of soMd matter as may be brought up 
with the water. It is an essential featiwe of the device that the 
steam-injection pipe shall be inserted through the usual opening in 
the outer head into the inner head. Coll himsolf, testifying in this 
case in behalf of the plaintiffs, states that the différence between his 
patents of 1869 and 1870 is "a différence of constriiction only," and 
that the différence is in the large unobstrueted opening in the rear 
of the inner head, and the manner in wbich tbe head is secured to 
the outer head, and, putting this nozzle in and across the space 
between t}ie inner and outer head." AU this plainly appears, both by 
the spécification . and the drawing, and is sp^ified in the çlaim. 
Undoubtedly the claim is for the spécifie device described. 
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But we searoh thé reissue in vain for such lilnited claim. It bas 
disappeared from the patent, and substituted therefor is a sweeping 
claim covering every torm of water ejeetors having an innet head or 
shell open at its rear end, and (within the limitations mentioned) to 
arrangea with relation to the jet-pipe as to protect the steam-jet from 
the direct impact of the inflowing current of water. How compre- 
hensive this claim is (or is supposed to be) can be best illustrated by 
référence to the siphon pump made or sold by the défendants, and 
wbich the plaintiffs contend infringes the reissued patent. The de- 
fendants' siphon pump (which it is plain does not embody the spécifie 
deyice claimed in the patent of 1870) has a permanently-fitted, bell- 
mouthed, open-ended, inner head or shell, which extends backward 
acroBS the water-induction opening, but the steam-injection pipe does 
not enter the outer head at ail. The steam-nozzle, which is screwed 
into the end of the outer head, but does not extend into the head, has 
several apertures, through ail of which steam-jets enter the outer 
head. The steam-nozzle is opposite the mouth of the inner head, but 
between the latter and the steam openings there is an open space. 
Thèse features (with other peculiarities) are found in letters patent 
dated February 2, 1875, granted to Louis B. Fulton and Julius Proe- 
ger. " ■ - " ' ' 

Now it may well be that the claim made in the reissiie was origi- 
nally allowable when the patent of December 20, 1870, was granted; 
but Coll, having then limited his claim to a spécifie device, could he, 
after the lapse of more than nine years, procuré a valid reisçue em- 
bodying a claim so enlarged and comprehensive ? I am of opinion 
that he could not. The delay was altogether unreasonable, and the 
reissue, therefore, without authority of law. The récent décisions oï 
the suprême court in the cases of Miller y. Bridgeport Brass Co. 21 
0. G. 201, and James v. Campbell, Id. 837, leave the question no 
longer an open one. An acquiescence by the patentée and his as- 
signées, for so long a period in the terms of the patent as originally 
granted, created an équitable estoppel in favor of the public. Corn- 
Uned Patents Can Ço. v. Lloyd, 21 0. G. 713 ; [S. C. 11 Fed. Ebp. 149.] 

It was, indeed, urged in justification of the reissue that the first 
claim of the original patent was inoperatiye and invalid because it 
included as a constituent élément with the inner head the radial 
arms, by which the head is held in place ; thèse arms, it is said, 
being a mère incident of convenience of construction, and having no 
functionâl relation whatever to thé inner head or any other part of 
the organism in securing the objects to be attained, and the claim, 
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tlaerefore, being bad under the doctrine of aggregation as enunciated 
in Halles v. Van Wormer, 20 Wall. 353. If this were so, however, it by 
no means follows that upon a surrender at bo late a day, to correct 
such mistake, the soope of the patent could be so enlarged as was 
hère attempted. But the original claim was not obnoxious to the 
objection suggested. The radial arms, or their équivalent, seem 
essential to secure ail the objects contemplated. At any rate, the 
effect of including them was to limit the claim, not destroy it. Un- 
questionably, the original claim was good for the spécifie device de- 
scribed. 

Having reached the conclusion that the reissue sued on is invalid, 
the plaintiff's case therefore failing, it is, of course, unnecesgary to 
consider the other defences relied on. 

Lefc a decree be drawn dismissing the bill, with costs. 



Seabls V. Bouton and othera.* 
{Circuit Court, S. D. New York. March 18, 1882.) 

1. Lettbrs Patent — Ijfpr.ovBMBNT in Whip-Sockets— Vauditt op. 

Reissue Ko. 9,297, granted to Ansoa Searls for a centrally-perforated rubber 
disk fitting loosëly iiito an inner groove near the top of a whip-socket, and 
retained in place by tlie expansive force of the rubber, ànd Jettera patent No. 
150,195, granted John M. Onderwood for an improvement thereon, by which 
such rubber disk could be made thick enough to wçll retain ita place in the 
socket, and at the same time yielding enough to permit ready insertion of the 
whip, by dutting away portions of it at intervais between the outer edge ànd 
thiô. perforation, are good and valid, and not void for want of novelty. 

2. Same— Defencbs— Priob Use. 

Proof o^ prior knowledge and use of an invention cannçt prevail whare the 
answer merely allèges prior knowledge, and does not set f orth where and by 
whom theinvention had been used, as required by the statute. 

3. gAMEr-LicENSic TO Manufacture. 

Where défendants attempt to justify under a personal liçense tp manufac- 
ture, the burden of proof ia upon thein to make it clear that thie articles sold 
by them, which 'WDtild otherwise be an infringeraent, were made under and 
pursuant to the license; otSierwisethey inuat be adjudged to hâve Infringed. 

In Equity. On final hearîng. , 

J. P. Fitch,ioTçi2i\nûn. .' 

W. Da»eni)or<, for défendants. 

Wheeler, D. J. This suit is brought uponreissued letters patent 
No. 9,297, to the orator, for an improvement in vhip-sockets, and 

*Reported by s Nelson iWhite, Esq., of the New York bar. 
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npon original lettera patent No. 150,195, to John M. Underwood, 
assigner to the orator, also for an improvement in whip-sockets. The 
defences set up in the answer'are, to the former, that it was not 
properly 'reissued for the same invention described in the original ; 
that the invention had been previously patented in several prior pat- 
ents in this country; that the invention was previously "well known" 
to, among others, Charles A. Plesche, John Perpenti, and E. B. Ste- 
vens, without saying that it had been used by any person ; and that 
défendants hâve not infringed ; and to the latter the defence of want 
of novelty. Although this objection to the reissue is set up in the 
answer, the original patent is not put in evidenee at ail, and there is 
nothing properly bef ore the court by which to détermine whether the 
original and the reissue are for the same invention or not. As thé 
reissue -was granted by the proper officer, the presumption is that it 
was properly granted, and there is nothing in the case to overcome 
that presumption. The patent is for a centrally-perforated rubber 
disk fitting loosely into an inner groove near the top of a whip-socket 
to steady the whip, and retained there by its expansive force, keepi 
ing its buter edge within the walls of the groove, and permitting the 
insertion and withdrawal of the whip by its elasticity. The évidence 
shows that such disks had been for some time known and used for 
this purpose by being placed in the whip-soeket near the top, and 
beii;ig clamped or held there by the outer edge placed firmly* between 
the body and top of the socket, or between a shoulder in the socket and 
a closely -fitting ring, and by othet similar arrangements for holding 
the outer edge tightly. Thèse were patented in the prior patents set 
up in the answer. In the use of disks so fastened the insertion and 
withdrawal of the whip would bend the inner part lip arid do^n, and 
cause it to break from the outer part at the edge of where it was firmly 
held.' The invention of the orator obviated this breaking largely by 
allowing the outer edge of the disk to roU in the groove with the 
movement up and down of the interior. This kind of disk was not 
described in any of the prior patents. It could be used in à socket 
found in one pièce in that part; and the patent describeà mâking its 
outer edge of harder rubber than its inner edge, to make it more sécute 
in its place, and still permit the insertion and withdrawal of the whip. 
There aïe three claims: the first is of a whip-socket forûied there in 
one pièce, with a groove, and such a. disk însôrted in it ; the second is 
for the combination of suéh a disk so held in place with a whip-socket ; 
and the third is for such a combination, with a disk ha\dng its outer 
edge of harder rubber. The second claim seems to cover the whble 
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that the patent can be oonstrued to cover. The whip-socket, with- 
out the loosely-fitting disk in thegroove, would not be new; and sach 
a fitting disk in a whip-socket would include one with a harder edge. 
This combination is not shown in any of the patents. The patents 
are ail for comparatively small différences; and this différence is 
small, but it exists, and is large enough to be patented. 

The allégation in the answer as to knowledge, without an allégation 
of use, seems to hâve been made intentionally, in view of the évidence 
to support it, rather than inadvertently. The proof, at most, shows 
that but two Bookets were made ahowing this invention, and that 
thèse were laid away with other spécimens without the rubber disks 
being in the grooves. Flesohe, who made them, afterwards took a 
patent, which is one of those set up as anticipations, without this 
feature, and no use of them otherwise is shown. One of them, de- 
fendant's Exhibit L,is in évidence, with a rubber disk made since in the 
groove. As so put together this exhibit does seem to show ail the 
éléments of this patent as oonstrued. The évidence was seasonably 
objected to for the reason of the lack in the answer, and the question 
is whether such an answer, edppprted by proof, will defeat a patent. 
The section of the statute relating to the granting of patents provides 
that they may be granted if the invention was not known or used by 
them, as if either knowledge or use would prevent. Eev. St. § 
4886. The section relating to defences, and the mode of making 
them, provides for notice stating not only the names and résidences of 
the persons alleged to hâve had prior knowledge of the inventions, 
but adds, "and where and by whom it had been used." 

In Oayler v. Wilder, 10 How. 477, it was held that thèse statu tes 
were to be oonstrued together, and with others on the same subject, 
and that prior knowledge of an invention not accessible to the public 
would not defeat a patent. The knowledge might be acquired in a 
foreign country, and the invention not be patented or described in a 
printed publication there, and such knowledge would not prevent or 
defeat a patent by another in this oountry. The answer allèges 
knowledge by persons of New Haven, Connectiout, but not knowledge 
at New Haven or any other place. The proof goes beyond this, and 
shows suoh knowledge as there was to hâve been at New Haven; but 
affirmative defences, and espeçially this defence, as provided and 
regulated by the statute, must be alleged as well as proved, and 
proof objected to for want of allégation will not help out the defence. 
Boemer y. Simon, 95 U. S. 214. This defence cannot prevail as 
made. 
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The defence of non-infringement resta upon a lieense granted 
by the orator to John 0. Merriain and Bdwin Chamberlain "to man- 
ufacture" "at their shop in Troy, N. Y., and no other place or 
places." This appears to be a personal llcense, not transférable, and 
a lieense to make only, Merriam and Chamberlain had a shop in 
Troy, and constituted a firm. Merriam seems to bave sold ont to a 
new firm composed of Edwin Chamberlain and Perry D. Eandall. 
Edwin Chamberlain bas sinoe died, and Edward Chamberlain has 
succeeded him in the firm of Chamberlain & Eandall. Merriam 
appears to hâve ordered material, or to hâve permitted Chamberlain & 
Eandall to order them in his name, for use in making whip-sockets 
at that shop, but he does not appear to hâve been engaged himself 
in the manufacture. Sockets made under and pnrsuant to the 
lieense would be free to the trade, but sockets merely dealt in by the 
lieensees would not thereby be made free. The défendants hâve not 
made it clear that the sockets they bave sold, which would otherwise 
be an infringement, were made under and pursuant to the lieense. 
Therefore, they must be adjudged to hâve infringed. The estent of the 
infringement, unlawfuUy done, must, of course, go to the master for 
détermination. 

There waa some difficulty in having thèse rubber diska thick 
enough to well retain their places in the sockets and at the same 
time yielding enough to permit ready insertion and withdrawal of 
different-sized whips. Underwood invented outting away portions of 
the disk at intervais, around between the outer edge and the perfora- 
tion, making them more yielding in the interior, whereby this diffi- 
culty was, in some measure at least, overeome. His patent is for 
this improvement. The évidence of anticipatory devices shows 
nothing like this. As the case is made up and presented, the patents 
must both be adjudged valid, and to be infringed. 

Let a decree be entered for the orator for an injunction and an 
account, according to the prayer of the biU, with costs. 
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Simpson v. Davis. 

(Circuit Court, E. D. New York. March 18, 1882.) 

1. Patents for Inventionb— New Designs. 

A. claim is not defeated merelf because scrolls and ornamentation similar in 
effect to the scrolls and ornamentation described tiave before been employed, if 
a new idea is embodied in the method of their ari'angement. 

2. Bamk — Originai, Shapb ok Configuration. 

The statute permita a patent for any new, usefui, and original shape or con- 
figuration of any manufacture ; and where the arrangement of ornament and 
shape is new, usefui, and original the invention is patentable. 

Edwin H. Brown, for plaintiff. 

N. H. Clément, for défendant. 

Benediot, D. J. This action is brought upon a patent owned by 
the plaintiff, which, it is alleged, haa been infringed by the défendant. 
The patent is for design No. 12,026, and was issued November 9, 
1880, to Henry Textor. The spécification states that Henry Tester 
is the originator and producer of a new and improved design for 
newel posts, the character of which is illustrated by a drawing accom- 
panied by a description. There are 11 claims. Only the fiffch, the 
sixth, and the eleventh are relied on hère. It is not disputed that 
the défendant is engaged in manufacturing newel posts, similar in 
ornament, shape, and configuration to the newel posts described in 
the plaintiff's patent. The similarity is so great that a photograph 
of the plaintiff's newel post is admitted to correctly represent the 
newel post made by défendant. No question in regard to the in- 
fringement is therefore raised, but it is contended that the patent is 
void for want of novelty as well as of patentability in the subject- 
matter. 

The fifth claim of the patent is for "a design for the upper portion 
of a newel post, consisting of the scrolled ornaments, l, and the bead, 
m, the roses or rosettes, n, upon each side, as specified." The statute 
(Eev. St. § 4929) authorizes a patent for any new and original orna- 
ment to be cast or otherwise plaoed on any article of manufacture. 
The subject-matter of the claim under considération is for an orna- 
ment, not for a newel post or a part of a newel post having a new 
and original shape or configuration, but for an ornament intended to 
be placed upon a newel post. The claim does not seek to secure the 
scroU by itself, nor the bead by itself, nor the roses by themselves. 
Each of thèse is an ornament, but neither of them is new. The 
claim, therefore, seeks to cover thèse forms associated together in the 
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manner described as composing a single ornament. In the matter 
of ornamentation mère juxtaposition of old forms is doubtless suffi- 
cient to authorize a patent for an ornament when, by means of such 
juxtaposition, accomplished bj industry, genius, effort, and expansé, 
the old forms are made to beoome component parts of an ornament 
substantially new in its etfect. But the result of the industry, genius, 
effort, and expense employed must, as I suppose, be a single orna- 
ment, which, taken as a whole, can be considered to be the embodi- 
ment of a new idea in ornamentation. The amount of the novelty 
may be small, but the effect of the ornament must, to some extent at 
least, be new. The ornament may, in this sensé, be new and orig- 
inal, although ail the forms used in its composition are old and well- 
known forms of ornamentation. 

The claim under considération is therefore not defeated when it is 
shown that sorolls similar in effect to the scroU described in the claim, 
and that beads and roses such as those described, hâve often before 
been employed in the ornamentation of newel posts. The difficulty 
with the claim does not arise from want of novelty in the forms em- 
ployed, nor yet in the want of novelty in the method of arranging 
thèse forms, because, simple as the arrangement is, the case fur- 
nishes no évidence that a scroU and roses were ever before arranged 
one above another, with only a bead between. But I find it difficult 
to consider that the scroU, roses, and bead, when arranged as described 
in the claim, constitute a single ornament. There is no commingling 
of the lines forming the scroU, the bead, and the roses; no new idea 
seems to be embodied in the method of their arrangement. AU that 
has been done is to place thèse distinct and well known-ornaments 
one above the other, without the production of any such combined 
effect as to entitle the whole to be treated as a new and original or- 
nament. No new ornament has in fact been produeed. If, there- 
fore, the plaintiff's action rested upon the fifth claim of his patent 
alone, I should hesitate to uphold it. 

The sixth claim is for "a design for the cap of a newel post, con- 
sisting of the gable-like projection, e, having rounded or curved out- 
lines, the recessed or sunken scrolled ornaments, g, the foliated mould- 
ing, *, and the Gilet, u, as specified." The statute authorizes a patent 
for "any new and original design for a manufacture;" and this claim 
is intended to cover such a design. The first question presented by 
this claim is whether the cap of a newel post is a manufacture within 
the meaning of the statute. The testimony shows that the cap of a 
v.l2,no.2— 10 
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newel post is a distinct article oftea manufactured by itself, but never 
used except in connection with other parts, which, taken together, go 
to make up what is known as a newel post. Upon this testimony 1 
incline to the opinion that the article described in the sixth claim, 
namely, a cap of a newel post, may be held to be a manufacture; but 
whether this be so or not seems of no importance in view of the 
seventh claim of the patent, which ia for the whole newel post, 
including the cap. The statute permits a patent for any new, use- 
ful, and original shape or configuration of any article of manufacture. 
The seventh claim deseribes an article of manufacture, namely, a 
newel post of a certain shape or configuration, and having, among 
other distinctive features, the ornaments described in the fifth claim, 
and the cap described in the sixth claim. 

Against this claim the only defence made is that the distinctive 
features of the newel post described were to be found in other newel 
posts prier to the date of the plaintifs invention, and many of them, 
in fact, copied by the inventer himself from newel posts erected in 
New York. But hère the difficulty with the defence is that there is 
no évidence that any newel post substantially similar in shape and 
configuration to the one described in the plaintiff's patent had ever 
before been designed. The arrangement of omament and shape 
presented by the plaintiff's post is new, useful, and original. The 
several experts testify that the newel post described in the patent 
would not be considered, either by the trade or by those wishii^ tô 
buy such articles, to be similar to any of the other newel posts put 
in évidence; and the proof is that as between the plaintiff's newel 
post and the one most similar to it of ail those put in évidence, the 
demand bas been twenty to one in favor of the plaintiff's post. 
Moreover, the défendants hâve thought it worth the while to copy 
the plaintiff's post exactly. 

I am therefore of the opinion that the seventh claim of the plain- 
tiff's patent can be upheld, and that the patent secures to the plain- 
tiff the exclusive right to make newel posts such as are in said claim 
described. The fact being undisputed that the défendants hâve made 
newel posts similar to the post described in the seventh claim, it fol- 
lows that the plaintiff is entitled to an injunction as prayed for, and 
also for an accounting, 



BOLLIDAX V. PICEHAEOT. 117 

TToiiiiiDAT and others v. Piokhabdt and another.* 

(Circuit Court, S. JD. New York. March 11, 1882.) 

1. Patents fob Inventions — Décision of Patbnt-Ofpicb. 

The décision of the patent-offlce in an interférence, that the product claimed 
in a patent can be produced by following the directions contained in the spéci- 
fication, is évidence of such fact on a motion for injunction. 

2. Samb—Inïbiiîgement— Subséquent Patent. 

The fact of the granting of a patent has no tendency to show that the inven- 
tion described in it does not infringe a pripr patent. 

In Equity. On motion for preliminary injunction. 

Dickerson é Dickerson, for plaintiffs. 

George Gifforà and J. Van Santvoord, for défendants. 

Blatchfokd, g. J. ProfesBor Seeley testifies that he practiced the 
process set forth in No. 250,247, using the exact proportions and 
materials specified tberein, and produced thereby a product, a sample 
of which is Exhibit B. He says that Exhibit A (the défendants* 
article) seems to bim to be identical witb B; that he bas tested 
tbem in varions ways to détermine their similarity ; and that he is 
çlearly of opinion that A is the product described in No. 250,247, and 
claimed in tbe first claim thereof . Professor Morton, for the défend- 
ants, does not say that A is not identical with B. What be says is 
that B is, manifestly, not tbe product obtained by following the direc- 
tions of No. 250,247, and that he does not hesitate to say that B was 
not made by following said directions. Professor Chandler does not 
say that A is not identical with B. What he says is that he bas 
examined B, and, from his knowledge and expérience of the plaintiffs' 
process, is convinced that B was not made by said process. Dr. 
Endemann does not say tbat A is not identical with B. What be 
says is that be has found that B is a product which could not be pro- 
duced by following the directions of No. 250,347. Tbere is, there- 
fore, no dispute as to tbe identity of A with B. Tbe contention of 
the défendants is merely tbat B cannot be produced by following the 
directions in No. 250,247. Their experts do not exhibit any article 
which tbey say they produced by following the directions in No. 
250,247, nor do they give any analysis of B. 

In tbe interférence before the patent-office, Professors Morton and 
Chandler testified tbat they had foUowed tbe directions given in 
HoUiday's spécification, and had been unable to produce what be 

*Reported by 8. Nelson White, Esq., of the New York bar. 
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claimed those directions would produce. The patent-office then 
directed HoUiday to satisfy it that he could obtain the product 
claimed by the process described in his spécification. The report of 
the examiner shows that in his présence Holliday, by foUowing the 
directions of the spécification 8,nd using fuming sulphuric acid, tested 
by Beaume's hydrometer, at over 69 deg., and almost exactly 70 deg., 
produced a true sulpho-conjugate acid sait of rosaniline, capable of 
being dyed in a hot acid bath and preserving its color; not passing 
into blue through crimson, and made from fuchsine by the reaction 
of fuming sulphuric acid thereon. This report was confirmed by 
the commissioner of patents, and he rejected the testimony of the 
chemists -who said they had followed the instructions and had been 
unable to produce the alleged product. This very point, therefore, 
as to whether Holliday's description would make his product, was 
decided in his favor by the patent-office, on a direct issue as to it 
between him and Caro, whom the défendants represent. There is 
nothing more now presented on that subject than was before the 
patent-office, q,nd, for the purposes of this motion, it must be held that 
it was made by foUowing the Holliday description. The patent-office 
also decided that Caro's product and Holliday's product were iden- 
tical. It dbes not appear that A is not the same thing which Was 
before the patent-office as Caro's product. The patent-office also 
decided the question bf priority of invention în fàvor of Holliday. 
Under such circumstances the plaintiffs are entitled to an înjunction. 
Hanford v. Westcott, 16 0. Gr. 1181. The fact of the granting of à 
patent to Caro has no tendeney to show that the product A, whiéh 
is the same Caro product that was before the patent-office în inteï- 
ference, does not infringe No. 250,247. 

The motion fôr a preliminar y injunction is granted. 
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PjSbbt and another, as Trustées, etc., v. Co-opebative Foundrï Co. 

and others. 

{Circuit Court, i\7". D. N&ia Tcrk. 1882.) 

Patents fob Inventionb— Invention— What is not. 

Where the relation between the parts is tiie same in the arrangements be- 
tween the patented article and anotlier article in prier use, and the only différ- 
ence is one of degree as to quantity, or one of convenience as to the character 
of the device to be used, it does not involve an invention. 

BiiATCHFOED, C. J. This suit is brought on two patenta : (1) reis- 
sued letters patent No. 9,247, granted to John S. Perry and Grange 
Sard, Jr., trustées, June 8, 1880, for an "improvement in stoves, " 
the original patent. No. 54,938, having been granted to George, E. 
Moore, as inventor, May 22, 1866, and having been reissued as. No. 
6,732, November 9, 1875; (2) reissued letters patent No. 9,262, 
granted to John S. Perry and Grange Sard, Jr., trustées, June 15, 
1880, for an "improvement in stoves," the original patent. No. 
89,304, having been granted to Calvin Pulton, as inventor, April 
27, 1869, and having been reissued as No. 5,907, June 9, 1874. 

1. As to the Moore patent, the claims alleged to hâve been in- 
fringed are claims 1 and 4, which are as follows : "(1) The combina- 
tion, with the grate or fire bed of a stove, of a downwardly-contracted 
lire pot, the two being so arranged relatively to each other as to 
lèave an opening between them, substantially as and for the purpose 
set forth." "(4) The combination in a stove of a downwardly-'con- 
tracted fire pot and a dumping grate, the two being arranged rela- 
tively to each other so as to leave an opening between them, substan- 
tially as and for the purpose set forth." Thèse claims, in view of 
what existed before, show no patentable invention. An anti-clinker 
opening between a dumping grate and the bottom of the fire pot 
above it, ,with the grate larger in area than such bottom, existed 
before. Downwardly-contracted fire pots existed before. Therewas 
no invention in combining an old downwardly-contracted fite pot with 
an old anti-clinker opening and dumping grate. The whole fdôa is 
in the anti-clinker opening. No iiew or différent effect iû the combi- 
nation which results in such opening exista wheii' the fire pot above 
is contracted downwardly, from that which éxists when the fire po4 
above is cylindrical. 

2. As to the Pulton patent, the only claim insisted on at the hear- 
ing as having been infringed is claim 1, which is as foUôws: "A 
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stove grate, so constructed and arranged relatively to the fire cham- 
ber or fuel réceptacle as to leave -hetween the two and around the 
edge of the grate a free, open-spaoe end, to permit of the removal 
of clinkers and other refuse through such space by use of the ordi- 
nary poker or slicer, substantially as described." An anti-clinker 
opening between a dished grate and a fire pot existed before, and 
also a flat grate. AU that the patentée did was to substitute a flat 
grate for a dished grate in the arrangement, The relation between 
the grate and the bottom of the fire pot, so as to leave the space 
between the two and the space around the edge of the grate, is the 
same in the two arrangements. The only différence is one of degree 
as to the quantity of refuse which the rotation of the grate or the 
use of the poker will disoharge, or one of convenience as to the char- 
acter of the poker which will be used, and does not involve inven- 
tion. 

The bill is dismissed, with costs. 



CampeSm, V. Waed. 
{Otrcuit Court, D. ITew Jersey. May 26, 1882.) 

Patents for Intentions — IsTOKiHa EQtrrrABiiE Relief. 

Where the bill upon its face shows that the patents alleged to hâve been 
infringed had expired when suit waa commenced, and it is in the usual form, 
and simply prays for an iujunction, and for an account for profits and damages, 
uid there is no allégation of spécial groands for équitable relief, it will be dis- 
missed. 

Root V. L. S. * M. 8. By. Uo. 21 O. Q. 1112; & G. 11 Fbd. Rep. 349, note. 

On Demurrer to Bill, etc. 

Marcus P. Norton, for complainant. 

A. Q. Keasbey, U. S. Atty., for défendant. 

Nixon, D. J. This is a suit in equity, brought by the complainant 
against William Ward, postmaster of the oity of Newark, for the 
alleged infringement of certain reissues of two letters patent,— one 
numbered 38,175 and dated April 14, 1863, and the other numbered 
37,176 and dated December 16, 1862, and severally issued to Marcus 
P. Norton, under whom the complainant holds by mesne assignments. 
The bill of complaint was filed on the first of November, 1880, sevi- 
ftral months after the two patents had expired on which the reissoes 
were made. A demurrer was filed to the bill, and several grounda 
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for the demurrer assigned. The fourtb reason was that at the time 
of filing of the bill of complaint both of the letters patent on which 
the suit was founded had expired, and that the court, sitting in equity, 
had no jurisdiction to maintain a suit for infringement, the complain- 
ant having a complète and adéquate remedy at law. 

It has recently been held by the suprême court, in the case of Root 
y. L. 5. é M. S. Ry. Co. 21 0. G. 1112, "that a bill in equity for a naked 
account of profits and damages against an infringer of a patent can- 
not be sustained ; that such relief, ordinarily, is incidental to some 
other equity, the right to enforce which secures to the patentée his 
«tanding in court; that the most gênerai ground for équitable inter- 
position is to insure to the patentée the enioymënt of his spécifie right 
by injunotion against the continuance of the infringement ; but that 
grounds of équitable relief may arise other than by way of injunotion, 
as where the title of the complainant is équitable merely, or équitable 
interposition is necessary on account of the impedimenta, wMch pre- 
vent a resort to remédies purely légal; and such an equity may arise 
out of, and inhere in, the nature of the account itself , springing from 
spécial atid peculiar circumstances, which disable the patentée from 
a recovery at law altogether, or render his remedy in a légal tribunal 
difficult, inadéquate, and incomplète; and as such cases cannot be 
defined more exactly, each must rest upon its own peculiar circum- 
stances, as furniahing a olear anid satisfactory ground of exception 
from the gênerai rule." 

I hâve looked througb the bill in vain to find any allégations of 
spécial grounds for équitable relief. It is in the usual form, and é£m- 
ply prays for an injunotion, and for an account for profits and dam- 
ages. The prayer for an injunotion is nugatory, as the bill shows 
upon its face that the patents which are alleged to hâve beén infringed 
had expired when the suit was commenced. 

The case falls within the principle announced in Root v. Ry. Co. 
supra, 

The demurrer must be sustained and the bill dismissed, with costs. 
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The Two Mabys. 

{Ditttict Court, 8. D. New York. Aprll 4, 1882.) 

1. Admibaltt Pbacticb— Cl aimant— Rolb 26, 

A "Claitnant" in the admiralty practice, under rule 26, îs a person whô as- 
sumes the position of a défendant and demanda the redelivery to liimself of the 
vessel arrested. An " intervenor," under rule 34, is one who, without demand- 
ing the redelivery of the vessel, seeks only the protection of his interest in ter, 
or the payïnent of hià claim in the ultimate disposition of the case. 

2. Shu-whight— CoMiiosf-LAW Lien. 

A shipwright in possession under a coajmon-law lien, from whom the vessel 
la taken upon arreat by the marshal, has an élection to appear as a technical 
" claimant" for the redelivery of the vessel, or as an " intervenor" only for the 
récognition and payment of his claim; but, having appeared as "cMmant" 
and given a bond for the libella nt's demand, he hasnot à right, as a maUec of 
course, afterwards to change his position to that of an intervenor merelf 

S. Bamb — Appbabancb as CiiAimant. 

Where, however, during the pendency of proeeedings upon exceptions to the 
shipwright's right to appear as " claimant," the màster, being part owner, also 
appeared as an adverse "claimant" for the possession of the vessel, and, on 
application to the court, had received possession upon executing a bond for her 
value, conditioned for her return to the shipwright or for the payment of his 
claim, and the détermination of the amouat due to him, became therefore, 
involved in the action, hdd that, on the shipwright's application, his right 
to appear as " claimant" having been determined in his favor, he should lie 
allo«ved to file his pétition setting forth the amount and grounds of his claim, 
and that the libellant, the adverse claimant, or other part owners, ahould make 
answer thereto as advised. 

Motion for leave to file pétition to intervene and for answera thereto. 

Scudder é Carter and Geo. A. Black, for motion. 

H. B. Kinghorn and R. D. Benedict, opposed. 

Beown, d. J. The libellant, on January 25, 1879, filed a libel for 
supplies furnished to the Two Marys during the year 1878. Pro- 
cess was served upon the schooner while she was in the ship-yard 
of Hawkins undergoing enlargement and repairs, but she was not 
th en taken into the custody of the marshal. On the sixteenth of Sep- 
tember foUowing, while still in possession of Hawkins, as he claimed, 
she was seized by the marshal upon the waters adjacent to his yard 
and removed to this city. On September 22d Hawkins filed his claim 
as a lienor in possession, claiming to be restored to possession, and 
on the same day gave a bond under the act of 1847 for the libel- 
lant's claim, but did not obtain the possession of the vessel thereby, 
as Crowley, the captain and owner of one- sixteenth, also claimed to 
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be in possession. The facts appertaining to this controversy bave 
been stated in previous opinions of tbis court. 10 Ben. 558; The Two 
Marys, 10 Fed. Eep. 919. 

On October 14, 1879, the marshal retook possession of tbe vessel 
under the order of this court. On October 20th Crowley filed bis 
claim, stating tbat be was the master and owner of one-sixteenth ; tbat 
be was in possession prior to tbe seizure by tbe marshal ; and demand- 
ing that possession be restored to bim. He gave a stipulation for 
costs, but no bond or stipulation for value. On October 24tb except- 
ive allégations were filed to tbe daim of Hawkins, aUeging that be 
had no lien or interest recognizable in tbis court. On October 29tb 
Hawkins filed a pétition tbat the libel be dismissed for want of juris- 
diction, alleging tba.t tbe libellant bad no lien, to whieb pétition 
answers were filed by Crowley and libellant, on November 2l8t, and 
upon thèse answers to tbe pétition the libellant and Crowley moved 
tbat tbe said pétition to dismiss the libel be itself dismissed. On the 
eleventh of December the opinion of my predecessor was filed, direct- 
ing that botb motions be denied, and directing a référence upon the 
exceptive allégations as to Hawkins' right to appear in tbe suit. An 
order of référence accordingly was entered on December 23d, and 
upon tbe report of the référée this court, in tbe opinion of Marcb 6, 
1882, decided tbat Hawkins bad a common-law possessory lien upon 
the vessel, at tbe time of ber arrest by the marshal, which entitled 
him to a standing in tbis suit. The Two Marys, 10 Pbd. Eep. 919. 

On December 23, 1879, a further order was entered, denying the 
motion of Hawkins to dismiss tbe libel, and the counter-motion to 
dismiss tbe pétition, whieb order recited tbat it was "conceded on tbe 
part of Hawkins tbat his pétition was not filed under tbe thirty-f ourth 
rnle, but only as a ground for dismissing the libel, without préjudice, 
however, to any right be might bave by proper proceedings thereafter 
to intervene under said thirty-f onrth rnle;" and the order directed 
tbat "said pétition remain on file as a ground for a motion to dismiss 
the libel after tbe détermination of the right of said Hawkins to 
become a claimant berein." 

The right to appear in the suit baving been now decided in favor 
of Hawkins, tbis motion is made in his behalf upon tbe facts stated 
in tbe said pd;ition of October 29, 1879, for leave to intervene 
under tbe thirty-fourth rule ; that said pétition stand as such pétition of 
intervention ; that he be allowed to amend the nintb article tbereof by 
inserting tbe averment tbat the Vibellant bad no lien for tbe reason 
that be was an owner at the time of furnishing tbe supplies, and that 
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the prayer of the pétition be amended so as to demand the dis- 
missal of the libel, payment of the amount of the lien of Hawkins, or 
the return of the vessel to him, and that the anawers of the libellant 
and Crowley to the said pétition stand as answers to such pétition of 
intervention, and the issues raised thereby be set down for trial or 
reférred. 

The motion is opposed by the libellant on the gronnd that, having 
taken the attitude of a "claimant" under the twenty-sixth rule, demand- 
ing the return of the vessel, and having given a bond under the act for 
the amount of the libellant's elaim, Hawkins oannot be allowed to 
change his position as that of a mère intervenor under the thirty- 
f ourth rule. 

An examiriation of the papers shows clearly that up to the time of 
this motion Hawkins has held no other attitude than that of a claim- 
ant in the technical sensé, in accordance with the claim filed on 
September 22, 1879, and the bond then given by him for the return 
of the vessel to his possession. The effect of the bond was to release 
the vessel so far as respects the libellant's claim, and to substitute 
the obligations of the bond in its place. Hawkins, as a lienor in 
possession at the time of the arrest of the vessel, had an élection, 
either to appear as a technical claimant demanding possession of the 
vessel, (The Jenny Lind, 3 Blatohf. 513 ; 2 Conk. Adm. 203,) where- 
upon be would assume the situation of a défendant as respects the 
libellant, and as such would be required to answer the libel ; or to 
intervene merely for his own interest, to hâve his claim paid ont of 
the proceeds of the vessel or secured before her delivery to another 
claimant. The Nordstjernen, Swab. 260. The Harmonie, 1 Wm. Rob. 
178; The Two Marys, 10 Fed. Rbp. 919. In the latter case the pétition 
of intervention stands in the nature of a libel, to which answers may 
be required from other parties in interest. The two modes of assert- 
ing such a lienor's claim are not harmonious, and should not be 
authorized at the sametime as against the same party; certainly not 
without very strong reasons for such a course, and none such appear 
in this case as against the libellant, who asserts a lien upon the 
schooner for supplies furnished to her. Whether she is still in ex- 
istence or not does not appear, and the libellant's remedy upon the 
bond given by Hawkins cannot be suffered to be impaired. 

As respects the libellant, therefore, no reason appearing for authoriz- 
ing any change in the position as "claimant" up to this time asserted 
by Hawkins, the motion should be denied, and any issue as to the 
libellant's claims should be raised by way of answer to tire libel. 
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As respects Crowley and his représentatives the situation is dif- 
férent. He also appeared as technical "claimant" of the vessel, 
averring that he was the master and owner of one-sixteenth, and 
that he was in possession at the time of her arrest by the marshal. 
Subsequently, upon Deoember 31, 1879, upon his application and 
the consent of the other owners, the marshal was ordered to deliver 
possession of the vessel to Crowley, upon his filing a stipulation, in 
the sum of $7,000, conditioned "that the said vessel should be safely 
returned, without waste, détérioration, or encumbrance, to the custody 
of the marshal, under the process in this cause, if the court or 
any appellate court shall so order, and to await the final decree of 
the court or of the appellate court ; or, in defaolt of such return, if 
ordered, that the said Crowley will, if the court shall so order, de- 
posit said sum of $7,000 with such depositary as the court shall 
direct, to be held subjeot to the same lien or claim on or in it which 
said Hawkins now has in and upon said vessel." Under this order 
Crowley gave a stipulation with sureties as required, and received 
possession of the vessel from the marshal. The vessel, therefore, be- 
ing no longer in the custody of the court, and the remedy of Haw- 
kins being upon the stipulation given by Crowley, an adverse claim- 
ant of the vessel, it is manifest that the rights of the parties cannot 
be adjùdicated without the détermination of the amount of Hawkins' 
elaim. A mère answer denying the rights asserted by Crowley would 
not détermine the questions involved. A deposit of money under 
the stipulation would be but a security for Hawkins' claim, and the 
amôunt of his claim must necessarily be determined. 

The claimant, Hawkins, should therefore file his pétition setting 
forth the amount and grounds of his claim, to which Crowley, or his 
représentatives, he being deoeased, or any other part owners of the 
vessel who may appear in time, will hâve leave to answer on filing 
stipulation for costs. An order may be entered in conformity with 
this décision. 



156 fbdebal befobteb. 

The Albeet Sohultz.* 

(District Court, E. D. Louisiana. April 11, 1882.) 

Admiealtt Practicb— REsrDUTM xs Registbt. 

Courts of admiralty recogaize légal titles and légal and équitable liens, and 
after a judgment lias been rendered in favor of a party having a daim upon the 
vesiduum in the registry, it is ÉïoUght to the notice of the court that an équi- 
table action of nullity has been instituted in a state c ourt to annul the transf er 
by which aaid party held title to the claim, on the ground of fraud and simula- 
tion, the court of admiralty will order the proceedings in exécution of its judg- 
ment to pause until the termination bf the suit in eqtiity in the state court. 

W. S. Benedict, for the claimant of the residuum. 

Richard De Gray, for plaintifif in the action of nullity. 

BiLLiNG^, D. J. In this case there had been a seizure under ad- 
miralty process, and a sale, and a contestation as to the residuum or 
surplus remaining in the registry of the court. At this term of the 

court there was a judgment recoguizing Lipperts as entitled 

to $ — as assignée of Albert Schultz. A creditor of Schultz has 

commenced suit in the state court to annul the transfer of this claim 
to Lipperts on the ground of insolvency, fraud, and simulation. To 
this suit Lipperts and Schultz hâve been made parties. The creditor 
has filed a copy of the r^ord in this court, and has moved for what 
is équivalent to an order postponing the exécution of the judgment in 
favor of Lipperts until the termination of the revocatory suit. If 
thèse suits, the one in this court and the suit to annul, were pend- 
ing in courts deriving their authority from the same sovereignty,the 
court having in charge the question of title could properly enjoin 
proceedings in the court having possession of the fund; but, since 
one is a fédéral and the other a state court', this cannot be done. 
This court, as a court of admiralty, has no equity jurisdiction. It is 
often said to be a court of equity. The meaning of that expression is 
that it is a court which is not governed by artificial or technical rules 
or mode of procédure, and therefore it acts with the spirit of the 
purest equity and good conscience; but it cannot change the légal 
relations of parties to property, as can a court of chaneery. Even in 
the exécution of its judgments, if it encounters an impediment 
which requires the action of a court of chaneery, it must pause until 
some other court with suitable powers has acted. 

In the matter now before the court, under the law of Louisiana, 
the creditor instituting this action of nullity has a quasi lien, which, if 

*Keported by Joseph P. Hornor, Ksq., of tlie New Orléans bar. 
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Buceessful in his suit, will ripen into an absolute right. In the dis- 
tribution of the funds which form a residuum in the registry, courts of 
admiralty recognize légal titles, and légal and équitable liens. I 
think, therefore, though there is no précèdent, a case is presented 
where this court should pause in the exécution of this judgment until 
the termination of the suit in equity. 

Let the judgment be amended by adding : ."But it having been 
properly caUed to the attention of the court that an équitable action 
is pending for the détermination of the title to the claim or interest 
of the said Lipperts, so far as relates to the amount adjudged to him, 
it is ordered, adjudged, and decreed that the exécution of the judg- 
ment be postponed until the further order of this court." 



The Eneight. 

{District Court, N. D. OJiio.^ 

Raisestg StWKBN Vbssel— LiBN. 

Where a party contracted to raise a sunken scow for a certain amount of 
money, hold her up for a certain amount per day, and pull lier out for a certain 
Btipulated price, and the contracta were severally performed in the time stip- 
ulated, no part of the service thus performed was salvage service, but should 
rank for lien with repaire and supplies. 

Libel for Salvage Service. 

.Ro^Pisore ce iCitZtZ, proctors for libellants. 

John F. Weh, for défendant. 

Welkek, D. J. The défendant, on the seventeenth day of October, 
1 874, loaded with stone at Clough's dock, five miles from Black Eiver, 
for Toledo, and started on her trip. After getting a few miles out 
the weather became inclement. She began to leak, her pumps were 
used, and the master decided to put into the port of Black Eiver. In 
going in the vessel struck the pier, but got in, the pump being used 
until she reached the dock, a few minutes after reaçhing which, in 
conséquence of her leaking condition, she sank in 12 or 14 feet of 
water, ail of which occurred on the day and evening of the aforesaid 
date. On the nineteenth day of October, 1874, the libellant and the 
master and owner entered into written contracts to raise the vessel, 
and draw her upon the bank of the river for stipulated amounts, to- 
wit, $675 to raise her, $50 per day for holding her up, and $200 for 
pulling her out. The contracts were severally performed by the 
libellant in the time stipulated, and the évidence showed that the 
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vessel was not in the 'way of the navigation of the river, and -wotild 
not hâve been materially damaged if she had remained in the river 
uncil the spring following. Held: (1) That no part of the service 
thus performed was salvage service, and thereby superior to seamen's 
wages. (2) That it was contract service, and should rank for lien 
with repairs and supplies. 
Decree accordingly. 



The Obient. 
( Œreuit Court, S, D. New ïorh. August 18, 1881.) 

Decebb — Omissions m— Reversai,. 

Wliere there was a stipulation that the intervenors should pay ail costs and 
expenses which should be awarded against them, and the final decree awarded 
no costs or expenses against the intervenors, notwithstanding there was a defl- 
ciency in the proceeds to pay ail the costs and expenses, the decree mnst be 
reversed. 

Beebe, Wilcox ê Hdbhs, for libellants. 

E. D. McCarthy, for intervenors. 

Blatchfobd, 0. J. The stipulation of November 1, 1879, was that 
the intervenors should "pay ail costs and expenses which shall be 
awarded against them by the final decree of this court, or, upon ap- 
peal, by the appellate court." The final decree of November 29, 
1879, in the district court, gave a recovery for $749.68 to the libel- 
lants against the steam-boat Orient, which amount included certain 
costs, taxed in favor of the libellants at $127.20, (that amount in- 
cluding fées of proctor, clerk, and commissioner,) and the fées of the 
marshal, taxed at $251.49; but said final decree awarded no costs 
or expenses against said intervenors. It ordered that out of the 
moneys in court the clerk first pay the cost of the officers' court, and 
then pay the balance on account of the amounts deereed to the libel- 
lants. On the face of it it contemplated a defioienoy by using the 
words "on account of." It was known to ail parties that the pro- 
ceeds in court were $615, and that there must be a deficiency of 
$144.38; yet there was no award for costs, or for any part or the 
whole of the deficiency, against the intervenors. The decree must 
be taken to bave been made with knowledge of its provisions and 
effect. It was not appealed from, and was acquiesced in. If it was 
erroneous or inadvertent the libellants should hâve had it corrected 
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by the district court. There is nothing purporting to correct it, or to 
award any costs against the intervenors. The order of March 29, 
1880, and the decree and summary judgment of May 17, 1880, can- 
not be construed as making such correction or awarding any such 
costs. 

The appellants are entitled to a deceee reversing the said décree 
and sammary jndgment of May 17j 1880, with costs in both courts, 
to be taxed àgainst the libellants. 



Thb Henet p. Dewet. 
{DisMet Court, B. D. New York. December 10, 1880.) 

NEGMaBHCI>7-lKJnBniB TO THB PeBSON— ACCIDENT. 

Where it is shown that an injury to the person was caused by an accident, 
and was in no way attributable to a neglect on the part of those in charge of 
the ship, the libel will be dismissed. 

Schwarin é CroweU, for libellant. 

Beebe, Wilcox é Hobbs, for respondent. 

Benediot, D. J. The weight of the évidence is thai the libellant's 
faU from the foretop-mast yard was not caused by the breaking of a 
becket, as alleged, but was an accident in no way attributable to 
any neglect or faUure of duty on the part of those in charge of the 
ship. 

The libel is accordingly dismissed, with costs. 



Hazleton and others ». Manhattan Ins. Co. 

{Dittriet Court, N. B. lUinoia. April 24, 1882.) 

1. Gekebai. Ayeragb — Jbttison^-Contribution bt Insurbr. 

Where the libellants show that the cargo put on deck was properly stowed, 
and the respondent, who was the insurer of the huU, ofCered no proof to show 
that it could hâve been stowed in any better or safer manner there, he is lia- 
ble to contribution on gênerai average for a necessary jettison of sucVi deck 
load. 

1. UHDERWBrraB ON Huii— LiABLE TO CONTRIBUTION— ClTSTOM AND ITSAaE. 

The underwriter upon the hull is liable to contribute to gênerai average 
for jettison of the deck load when the custom or usage of the trade in which 
the vessel is employed is to carry part of her cargo on deck. 
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3. iNSUBANCB— CONTRACT CONSTBXJBD — USAGES OF TrADB. 

Where the insurance was for the season, the policy running as a marine risk, 
and the vesael was to be employed in the freight and pasaenger business, it is a 
necessarily-implied part of the contract of insurance that in theconduct of her 
business she would eonf orm to the usages of the trade in which she was en- 
gaged ; and it being clear that it was an established usage to carry part of a 
cargo like that in question upon deck, and that it was deemed not only conven- 
ient but prudent to do so, the court must assume that the underwriter intended 
or conten^lated that part of a cargo like that in question would be stowed 
on deck, and that he assumed ail the dangers and advautages of such usage. 

4. Same — Provision for Adjtjstment. 

Where the policy provides that it is "gubject to the usages and régulations 
of the ports of New York on ail matters of adjustment and settlement of losses 
notherein otherwise clearly specifledand provided for, to be stated by a compé- 
tent adjuster of marine losses designated by the insurers," it is to be construed 
only to refer to the manner of making adjustment when llability exists, and 
does not control the question of the extent of the liability of the underwriter 
upon his contract ; and where the underwriter had ample notice of the loss, 
and neglected or refused to designate an adjuster, he cannot object that the 
adjuster who made the gênerai average was not designated by the company. 

Schuyler d Kremer, for libellant. 

Rae é Smith, for respondent. 

Blodgett, D. J. This is a libel by the owners of the schooner 
Melvina against the respondent, as underwriter on the huU of the 
Bchooner, for a gênerai average claim by reason of the jettison of a 
quantity of pig iron from the deck of the schooner. 

The material facts as they appear in the record are : 

That on the eighth of November, 1880, the schooner Melvina took on 
board ^t Elk Rapids, Michigan, a cargo of pig iron for the port of Chicago, 
about 406 tons of which was stowed under deck, and about 61 tons, with the 
consent and knowledge of the shipper, was stowed on deck. The schooner 
was in ail respects sea-worthy and properly manned when she commenced 
her voyage from Elk Eapids for Chicago. The weather was stormy and cold, 
and she was compelled to take refuge for several days in the harbor of 
Ludington, and while there snow and sleet fell almost continually. On the 
twenty-third of November she left Ludington in a sea-worthy condition, and 
properly manned, in prosecution of her voyage to Chicago. During the 
night of the 23d it became very cold, aud a severe wind and snow storm 
set in, and the vessel became loaded with ice. The tiers of iron piled along 
the deck were drifted fuU of snow and ice, so that the water which came on 
board did not run ofE freely through the scuppers, and the vessel was in 
danger, of foundering: and to save the lives of her crew, the vessel, and her 
cargo below deck, her deck load was jettisoned. Thus relieved the schooner 
rode ont the storm in safety, and made her port of destination with the re- 
mainder of the cargo, where due protest and notice for. gênerai average was 
made. 

The Manhattan Insurance Company, respondent in this case, had issued a 
policy upon the huU, tackle, apparel, and f urniture of the schooner for the sum 
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of $3,000, insuring the schooner agaiost the périls o£ navigation, jettison, etc., 
which policy was thea in force; and the amount cliarged against this policy 
by the adjuster in making the gênerai average was $293.39, which the r&- 
spondent, after due notice and demand, ref used to pay. 

The proof also shows without contradiction that it is usual and customary 
for vessels engaged in carrying pig iron on thèse lakes to stow a portion of 
the cargo on deck, for the reason that it " makes the vessel work easier in the 
sea and without straining;" the proof tending to show that where the entire 
cai-go consists of iron about 15 per cent, is loaded on deck. The proof also 
shows, and without contradiction, that the iron in question was properly 
stowed npon the deck, being piled in tiers next the bulwarks. 

The respondent dénies its liability — First, because the péril which made 
the jettison necessary was occasioned by the choking of the scuppers by snow 
and ice which gathered on and among the iron by ■ reason of its improper. 
stowage; second, because the insurer of the hull is not liable to gênerai 
average for a jettison of the deck load; third, because the policy pro vides 
that "in case of loss the adjustœent shall be made according to the usage and 
rules of the ports of New York, and by an experienced adjuster to be selected 
by the underwriter;" and it is admitted, by stipulation flied in this case, that 
by the usage of underwriters of the port of New York " the loss of a deck 
load would not be adjusted as a gênerai average loss." 

As to the first of thèse points it is sufficient to say that the libel- 
lant's proof shows that the cargo put on deck was properly stowed on 
deck, and the respondent has offered no proof to show that it could 
hâve been stowed in any better or safer manner there. The validity 
of this objection, it seems to me, must dépend on whethet the iron 
was rightfully stowed at ail on deck. If it was rightfully there, the 
proof seems to show that it was properly placed ; that is, it is not 
shown to hâve been in a wrong or improper, place on deck. The 
proof does not show that it was alone the clogging of the scuppers by 
snow and ice among the iron that had weighted the vessel down, so 
that she would not rise to the sea, and wae in danger of foundering, 
but her whole rigging and hull were loaded with ice as well as her deck. 
It is likely that the closing of the scuppers increased the accumula- 
tion of ice; but I conelude from the proof that if the scuppers had 
been free there would still hâve been a large quantity of ice on the 
vessel, and a necessity for throwing off the deck load to save her from 
foundering. Indeed, from the proof I think it probable that it was 
fortunate for ail on board of this vessel, and ail interested in her hull 
and cargo, that she had a portion of her cargo on deck, where it could 
be promptly jettisoned, and that had the whole cargo been below deck 
the vessel would probably hâve foundered before enough of the cargo 
could hâve been got overboard to relieve her. 
T.12,no.2— 11 
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As to tbe second point, that the insurer of the huli is not liable to 
gênerai average for a jettison of deok loàd, the question has been so 
ably and thoroughly examined aind disCnssed, in the light of the author- 
ities in the report of the commissipner, that I do not deem it neces- 
sary to do more than state that I concur in his conclusioua. It is 
true, there would seem at the first glanée to be some conflict of 
authority upon thië point, but after a caref ul examination of the 
cases cited by the eommissioner, and by the proctors in their briôfs, 
I think the rule fairly dedûeible frora the modem cases is that the 
underwriter upon the hull is liable to contribute to gênerai average for 
jettison of the deek load, when the custom or usage of the trade in 
which the vessel is employed is to carry part of her cargo on deok. 

In 1 Parsons, Shipp. & Adm. 854, it is said: 

" The rule that the jettison of goods carried on deck gives no clalm for con- 
tribution, is founded uppn the reason that they ought not to bethere. When- 
ever it is proper to carry the goods oa deck it might seém' to be proper that 
the voluntary sacrifice of them shoald be contributed for. The propriety of 
80 carrying them should be determined In any case, wè think, by custom." 

On page 366 of the same work the author saya: 

" We apprehend the rule ahôuld be that wiienever, from the pecniiar nature 
o£ ,the goods or of the voyage, or, in fact, for any reason, a custom exists to 
carry goods pn deck, and this. cuatom was well established and known, it 
would bind ail the parties interested." 

The insurance in this case was for the season, the policy running 
as a marine risk from the first of April to November 30th; and the 
Bchooner was to be employed in the freight and passenger business 
in the waters, bays, harbors, rivers, canals, and other tributaries of 
Lakes Superior, Michigan, St. Clair, Erie, and Ontario. It is a neo- 
essarily-implied part of this oontraet of insurance that, in the con- 
duct of her business, she would conform to the usages of the trade 
in which she was engaged. 

In Pelly t. Royal Exchange Ass'n Co. 1 Burr. 341, Lord Mansfield 
said : 

" The insurer, in estimating the priée at which he is willing to indemnify 
the trader against ail risks, must hâve under his considération the nature of 
the voyage to be performed, and the usual course and manner of doing it. 
Everything done in the usual course must hâve been foreseen and in contem- 
plation at the time he engaged. He took the risk upon the supposition that 
what was usual or necessary would be done. * * * And in gênerai what 
is usually done by such a ship with such a cargo in such a voyage is under- 
stood to be referred to by every policy, and to make a part of it as much as if 
it was expressed." 
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It beîng clear, then, that it "was an established usage to carry part 
of a cargo like this upon deck, and that it was deemed not only con- 
venient but prudent to do so, the court muet assume that this under- 
writer intended or oontemplated that part of a cargo like this would 
be stowed on deck, and assumed ail the dangers and advantages cl 
such usage. 

It is urged by the learned proctors for the respondent that the 
usage must not only extend to the carryîng of cargo on deck, but als© 
a custom of the underwriters to contribute by gênerai average for a 
cargo 80 carried must be established. But I do not think the cus- 
tom of the underwriters to pay can be considered as in any respect 
oontroUing or modifying the rule as laid down. The underwriter must 
adjust himself to the custom of the trade which he insures, and the 
mère fact that the underwriter refuses to pay can hâve no bearing 
upon the question of bis obligation and liability. He insures the 
vessel to engage in the trade in which she is to be employed accord- 
ing to the usual methods in which that trade is conducted, and muât 
be presumed to bave understood and oontemplated the ordinary 
usages of loading and stowing cargo. 

As to the third point, that the respondent is not liable because the 
policy provides that it is "subjeot to the usages and régulations of the 
ports of New York on ail matters of adjustment and settlement of 
losses not herein otherwise clearly specified and provided for, to be 
stated by a compétent adjuster of marine losses designated by the 
insurers." By a stipulation filed in the case it is admitted that 
according to the usage of the port of New York the loss of a deck 
load would not be adjusted as a gênerai average loss. This clause 
I oonstrue only to refer to the manner of making the adjustment 
when a liability exists, or is admitted, and does not control the ques- 
tion of the extent of the liability of the underwriter upon bis con- 
tract. 

This clause does not inject into this contract the usage of the port 
of New York as to the liability of the insurer to contribute for jetti- 
Bon of deck load, for that must be settled by the usage of the trade' in 
which the ship insured was to be employed; but the office of this 
clause is to make the rule of distributing the loss among those liable 
to a gênerai average contribution such as is used in the "ports of 
New York, " which I think includes not alone the port of New York 
city, but ail the ports of the state of New York, including Buffalo and 
Oswego and other lake ports, as well as New York city. 
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The extent of the nnderwriter's liability on thia poliey is a question 
of law under the facts, and is not to be settled by the rules of adjuat- 
ment in any particular loeality. So, too, as to the suggestion that 
the underwriter had the right to name the adjuster to make this 
gênerai average adjustment. The proof shows that the reapoudents 
had ample notice of the loss, and if they had claimed the right to 
appoint or seleot an adjuster, we must présume it would hâve been 
conceded to them; but they having neglected or refused to designate 
an adjuster, this objection, that the adjuster who made the gênerai 
average was not deaignated by them, comes to late. 

I conclude, then, frotn the authorities which I hâve examined and 
the facts in the case, that there can be no doubt of the liability of thia 
respondent to contribute upon this gênerai average aecount. The 
jettison was made for the interest of ail concerned. There can be no 
doubt under the proof that by this jettison the huU upon which this 
poliey rested, and the remainder of the cargo, as well as the lives 
of the crew, were saved ; and I can see no reason why those who are 
interested in the hull as. underwriters should not contribute their 'pro 
rata towards paying for a proper sacrifice for the common good. 

There is a further view of this case which it seems to me may help 
us by illustration in arriving at a correct conclusion. The poliey pro- 
vides that the underwriter "shall not be liable in cases of loss or dam- 
age by reason of the incompetency of the maater or insuificiency of 
the crew, or want of due care and skill 4n navigating the vessel, and 
in loading, stowing, and securing the cargo of the vessel;" it being an 
established or conceded faot that stowage of a portion of a cargo of 
this kind on deck is necessary or prudent for thepurpose of securing 
the easy and safe management of the vessel. Suppose this entire 
cargo had been stowed below deck and a total loss had occurred in 
the storm when thie jettison was made, could not thèse respon- 
dents hâve successfully resisted payment upon its poliey on the 
ground that due skill and ordinary care had not been used in the 
stowing of the cargo, and that as a measure of safety a portion of 
this cargo should hâve been stowed upon the deck, both for thè 
reason that it balanced or trimmed the vessel so as to make her sail 
better and ride the seas easier, and the further fact that a jettison, 
if necessary, could be more promptly made ? 

It seems to me, at least, if this cargo had ail been stowed below 
decks, and the vessel had been lost, it is more than probable that the 
payment of the poliey would bave been resisted, and perhapa success- 
fully, upon the ground of improper stowage. 
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The Queen op the East.* 

(Circuit Court, M. D. Louisiana. May 3, 1882.; 

1. Admikaltt— ToWAGBi 

Payment for towage from and to sea, under a contract in which the time for 
payment for the same is not specifled, is due in the port of New Orléans,' under 
the custom thereof, prier to the ship's being towed back to sea. 

2. Same — U&agb and Cùstom. 

It is well settled that, in ail maritime contracts, usage or customs is always 
applicable and binding on the parties to explain doubtful and supplément 
incomplète agreements and stipulations. 

3. Bamb — Lien for Towaoe. 

As there was performance of the oontract for towage, the libellants had a lien 
upon the vessel for the full amount due them. 

The Prince Leopold, 9 Fbd. Rep. 333, distinguished. 

E. D. Craig, for libellants. 

E. W. Huntington, for défendants. 

Paedee, g. J. The faots of the case are : 

That in December, 1880, ofl the mouth of the Mississippi, the master of the 
ship Queen of the East contracted with the master of the libellants' tow-boat 
Confidence to tow the said ship to the port of New Orléans and back to sea 
for 35 cents per ton. No spécification was naade as to when the towage was 
to be paid, nor as to the projwrtion to be paid for up towage as against down. 
The ship was accordingly towed by libellants' boat to the city, whareiipon a 
blU was made out by libellants' agents for the full amount of the towage, which 
bill was presented to the master of the ship, was approved by him, and then 
presented to and left with the ship's consignées and agents for payment. The 
agents refiised to pay the bill, whereupon a demand for payment was made on 
the master of the ship, who alseï refused to pay until the ship shonld be put 
to sea. In Tebruary foUowing, the ship being ready to sail, notice being 
given to the tow-boat's agents, the libellants' tow-boat went along-side and terid- 
ered performance of the down towage, on condition that the bill should be set- 
tled before leaving port. Payment was refused by the master, who declared 
that he had the money and would pay when the ship was put to sea, and by 
the agents, who offered their written guaranty that they would pay when 
the ship wasputto sea. Thereupon thetow-boat left, and libellants instituted 
proceedings to libel the ship for th« full amount of towage and one day's de- 
murrage. The ship gave bond, and procuring another tow-boat, at a cost of $250, 
about double the ordinary towage, went on her voyage. Her claimants file a 
cross-libel, clalming from the tow-boat the aipount paid for down towage, and 
for three days' démarrage on account of delays caused by the alleged failure 
of the libellants to perform their contract. The évidence further shows that 
the tonnage of the Queen of the East was about 1,227 tons ; that the propor- 
tion of up towage to down towage is about two to one; and that when 

•Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 



166 ; FIIDEBAL BBPOBTEB.- 

the towage from sea to sea is flxed at 35 cents, 25 cents Î3 the proper propor- 
tion for the up towage, and 10 cents for the down towage. The évidence of 
tow-boat men, ship-agents, and ship-brokers establishes that when contracts 
are made for the round towage, and no stipulation made for time of payment, 
the generally-followed rules and usages are that the proportion for up towage 
is payable within a few days after the ship arrives in port, and the balance 
for down towage before the ship is towed from port. 

Frbm this statement of facts it seems clear that the rights of the 
parties in this case are determined when it is determined as to the 
time the towage contracted between them was payable. They could 
hâve made any stipulation as to time and mode of payment they had 
seen fit. Not having stipulated in that regard, the ordinary rule 
that payment for services is not exigible until after the services are 
rendered will prevail, unless — First, there is a custom of the port fixing 
the time of payment in regard to contracts for round towage; and, 
second, such custom is binding on the parties. 

I hâve found from the évidence that there was a -well-defined 
rule or usage that in such contracts the whole towage was payable 
before the ship left port, and I am satisfied that that rule or usage 
was known, certain, and reasonable. It was certainly a reasonable 
usage, for the tow-boat, being always within the jurisdiction of the 
court, any fault or neglect on her part could always be prosecuted; 
whUe a default on the ship's part could only be remedied by pursu- 
ing her to foreign ports, or trusting to her some time retuming. And 
then the high seas, perhapa in storm and heavy seas, is not the most 
convenient place for the adjustment of financial accounts and différ- 
ences, particularly wherè, in cases like this under considération, each 
party (as the évidence shows) suspected triekery on the other side, 
and determined that he would be safe, whoever else was left in the 
lurch. In short, a settlement in port protects both sides, while a set- 
tlement at sea Wonld leave the ship mistress of the situation. 

That this rule was known to the master of the ship there can be no 
doubt, since he had previously twice visited the port, and he foUowed 
the rule and approved the tow-boat's biU for the full amount, which is 
utterly irreconcilable with any idea in his mind that the towage was 
not to be paid except by himself after his ship had been put to sea. 
And it seems clear that the agents and consignées of the ship were 
also aware of the rule, else why did they entertain the biU, and why 
was it that, as the évidence shows, they only provided the master 
with greenbacks to pay after the issue had been fully made between 
the master of the ship and the master of the tow-boat ? 
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There is no suggestion of illegality in regard to any'such nSagei 
I understand it to be well settled that in ail maritime con tracts us&ge 
or customs are always applicable and binding on the parties to 
explain doubtf ul and supplément incomplète agreements and stipula- 
tions. 

" The princîple on which évidence of usage is admissible for such a purpose 
is that the parties hâve not set down the whole of their contracts in ail its 
terms, but those only which were necessary to be determined in the particular 
case by spécifie agreement, and which, of course, might vary infinitely, leaving 
to implication and tacit understanding ail those gênerai and unvarying inci- 
dents which a uniform usage would annex, and according to which jh reason 
they must be understood to contract, unless they expressly exclude them." 
See Maclachlan, 384. , . i . 

"And custom or usage may be proved, not only to explain the meaning of 
terms to whiCh a peculiar and techUifeal meaning is thus affixed, but also té 
supply évidence of the intentions of the parties in respect to matters with 
regard to which the contract itself . afEords a doubtfni indication, or perMps 
no indication whatever. And thereîore an established and well-known custom 
may add to a contract terms or stipulations not contained In It." See 1 Walt, 
Ac. & Def., 128 et seq. 

From ail of which it seems that as the parties in the contract of 
towage were silent as to the time the towage was payable, they are 
presumed to hâve contracted according to the usages of the port with 
référence thereto, in which case the ship and her agents were in 
default in not paying before the ship left port. The libellants per- 
formed the larger part of their contract, and made due and sufficient 
tender of the remainder, and were only hindered from full perform- 
ance by the default of the ship. The libellants are entitled to pay as 
if they had fuUy performed. They are not entitled to demurrage for 
being compelled to go down the river light, as they recover the same 
amount as if they had towed down the Queen of the East. The 
respondents, being in fault, are not entitled to recover anything for 
the ship's increased expenses, such expenses being clearly the fault 
and lâches of the ship's agents and master. 

Some arguments were made at the hearing that the libellants 
were not entitled to judgment in rem, as they had no lien particularly 
for any amount the ship might owe for down towage, as that towage 
was not performed. This court has held that an unexecuted contract 
for towage made by the ship's agent in port gave no lien. See case 
of The Prince Leopold, 9 Fbd. Eep, 333. In that case there was 
no performance nor even tender of performance. In the case now 
under considération there was part performance, and, as is shown 
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by the évidence, the towage contract was one towage from sea to sea. 
The contract must be treated as a whole, and as there was perform- 
ance the contract for towage cannot be said to be unexécuted. The 
libellants hâve a lien for the fuU amount due them. 

Let a decree be enteredin favor of libellants for the sum of $429.45, 
with légal interest, 5 per cent., thereon from February 19, 1881, with 
costs in both courts. 



HiBDiNG and others ». Inteenational Navigation Co.* 
(Circuit Court, E. D. Penmylvania. April 10, 1882.) 

1. Commun Cabwer — Thbough Bill of LADisa — Liabilitt fob Dama os bt 

Indefsnobnt Cabbibr. 

Each carrier on a through bill of lading, is liable only as respects his own line, 
in the absence of a diflerent understanding. 

2. Same — Transpobtation by Lighterb bbtwebn Wharves ob" Two Steam-Ship 

Lines. 

Where a carrier operating a line between Antwerp and Philadelphia issued a 
through bill of lading from Antwerp to Boston, stipulating that the goods were 
to be transported to Philadelphia by steamer, and from thence to Boston, 
either by water or rail, and that the responsibility of each carrier should be lim- 
ited to each line, heM, that it was not liable for injury to the goods on board 
of lightera which it had employed to transport the goods three miles by water 
from its wharf in Philadelphia to the wharf, in the same city, of a steam-ship 
line to Boston. 
S. Same. 

The employment of the lighters in such case held to be not ordinary light- 
erage service, but a carriage by water over a necessary part of the route to Bos- 
ton. 

L,ibel by George W. Harding and others against the International 
Navigation Company, to recover for injury to goods of plaintifs car- 
ried by défendants. The facts were as foUows : 

The Interaational Navigation Company was a Pennsylvania corporatioii, 
operating, between Antwerp and Philadelphia, a line of vessels owned by the 
Société Anonyme de Navigation Belge-Américaine. In November, 1879, It 
received at Antwerp a quantity of wool consigned to libellants at Boston, 
and issued tberefor a bill of lading headed, "Through Bill of Lading of the 
International Navigation Company, via the steam-ships of the Société 
Anonyme de Navigation Belge-Américaine, between Antwerp and Phila- 
delphia, and the Pennsylvania Railroad Company and its connections, or other 
railroad companies or steamers or lighters, from Philadelphia to point of 
destination." " From Antwerp to Boston, via Philadelphia." 

*Reported by Frank P. Priohard, Esq., of the Philadelphia bar. 
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The mateiial parts o£ the contract set forth in thebillof Ming were as 
follows : 

"To be transported from Antwerp to Pliiladelphia by the steam-ship Ned- 
erland, (with the privilège of calling at Soiitharapton,) and delivered to the 
International Navigation Company (Red Star Line) at the port oî Pliiladel- 
phia, and thence to be transported by rail, steam, or sail, at the option of the 
said International Navigation Company, to Boston, U. S. A., and delivered in 

like good order unto order, or to assigns, on payment of the freight 

and charges thereon. 

«' The responsibility of each carrier shall be limited to its own lifte. 

n* îfC ^ « ■(■ V V V "I* ^ T* 

" It is further stipulated and agreed that in case of any loss, détriment, or 
damage done to or sustained by any of the property herein receipted foi 
during such transportatibn, whereby any légal liability or responsibility shall 
«r may be ineurred, that company. alone shall be held answerable theref or in 
•whose actual custody the same may be at the time of the happening of suct 
loss, détriment, or damage," 

The wool arrived safely at Philadelphia and vcas unloaded at the wharf ol ' 
respondents at Girard Point, Philadelphia. Eesporidents thea eniployed E. 
Patterson & Son, the owners of a number of lighters used in harbor transpor- 
tation, to transport the wool to the wharf of the Boston Steam-ship Com- 
pany, also in Philadelphia, but three miles distant from respondents' wharf. 
The lighters were unroofed barges, such as were ordinarily used for harbor 
transportation, it being customary to proteet perishable cargoes while on board 
of them by means of tarpaulins. While the wool was being thus transported 
to the wharf of the Boston Steam-ship Company it was damaged by rain in 
conséquence of not being properly protected by tarpaulins, and was shipped to 
Boston and delivered to libellants in this damaged condition. Libellants 
then flled this libel to recover their loss by such damage. 

John D. Bryant and Henry Flanders, for libell^ints. 

Morton P, Henry and R. C. McMurtrie, for respondents. 

BuTLEB, D. J. Notwithstanding the existence of contrary décisions, 
it is quite well settled in this country, that each carrier on a through 
bill of lading is liable only as respects his own line, in the absence of 
différent understanding. Such différent understanding may be shown, 
however, either by express contract, or the existence of circumstances 
from which it should be inferred: Lawrence, Carriers, § 24; Red- 
field, Carriers, § 180. That such is the rule iii the fédérai courts is 
shown by Railroad Co. v. Pratt, 22 Wall. 123. 

In our case the carnage was on a through bill from Antwerp to 
Boston, via Philadelphia. The respondents' line, (to which the 
Nederland belonged,) terminated at Philadelphia, from which point 
the transportation was to be continued by water or rail, and neces- 
sarily through the agency of other oairriers. From Philadelphia to 
Boston, therefore, respondents' relation to the shippers was not that of 
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carriers,, unless they contracted to assume it. In the absence of STieîi 
contract they were forwarders, simply. As before stated, such a con- 
tract may be shown by express stipulation, or by inference from cir- 
cumstances. Hère there was no express stipulation to this effeot. 
There are circumstances, (such as collecting freight in advance for 
the entire route, etc.,) which, standing alone, might justify an in- 
ference that tlie respondenta contracted as carriers throughout. But 
such inference is completely repelled by the ternis of tlie bill of lad- 
ing. The respondenta, nnwilling, as it appears, to trust their re- 
sponsibilityrespeoting the transportation beyond Philadelphia, to the 
conclusion of law before stated, or to incur the danger of inferences 
of fact such as hâve just been referred to, expressly stipulated that 
"the responsibility of each carrier shall be limited to each Une," and 
that "in case any loss, détriment or damage done to, or sustained by 
any of the property herein receipted for, dnring such transportation, 
whereby any légal responsibility shall or may be incurred, that Com- 
pany shall alone be answerable therefor in'whose actual oustody the 
same may be at the time of happening of such loss or damage." 
However significant the circumstances referred to might be in the 
absence 6î this stipulation, with it they are unimportant. Nothing 
is left to inference. That this stipulation encountérs no légal objec- 
tion is plain. It corresponds, as we hâve seen, with a légal pre- 
sumption. 

The case of Hooper y. Wells, 27 Gai. 11, cited by the libellants, 
contains nothing ne-w. The défendant, an express company, was a 
carrier throughout the journey. Not only did it undertake to deliver 
to the consignée, but the carriage was over its own route the entire 
distance, and the property was in the hands ofjita own messenger when 
lost. That it did not own or control the vepsel on which the mes- 
senger traveled, was unimportant. The défendant limited its re- 
sponsibility by stipulating that it was a "forwarder," simply; and 
the construction of this stipulation gave rise to the only question in 
the case. It was eonstrued to hâve the same effect as the ordinary 
stipulation required by forwarders against risks peculiar to their ob- 
ligation, relieving thein from everything save the conséquences of 
négligence, This the court held to ,h»ye been the intention of the 
parties, saying, "The stipulation sirq:piy means th^it the défendant 
would not assume the extraordinary responsibility of common carriers 
and become insurers. * * * There is no stipulation against nég- 
ligence on the part of défendants or their employés in transmitting 
the goods. The limit is iixed by référence to another .class of 
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bailees, ' * • and the meaning as we construe it, is that the dé- 
fendants will be governed in respect to liability by the same rules as 
are applicable there — to forwarders." The court further eays the 
printed words in the contraet "not to be liable beyond our route," 
are inapplicable and without effect, because "the défendants' route 
extended the whole distance." The case I repeat contains nothing 
new. 

It is urged, however, that a distinction should be made between 
the carriage from Girard Point, (where the Nederland discharged,) 
to the Boston Stôam-ship Company's wharf, — three miles distant, — 
and the carriage thence to Boston ; that the former, at least, tfas by 
the respondents, througb their agents; and as the négligence com- 
plained of occurred hère they are responsible. I cannot, however, 
adopt this view. That the merchandise was carried between thèse 
points, in "lighters," is of no conséquence. It was not ordinary light- 
erage service. It was a carriage by water, over a necessary part of 
the route to Boston. That the appropriate vessels were "lighters" is 
unimportant. The respondents had. no line over this part of the 
route. They did not do the carrying, and had no means of dding it. 
It was just as necessary to forward by other, independent carriers, hère, 
as over the balance of the route to Boston. The distance bas nd 
influence on the question. Patterson & Sons, to whom the merchan- 
dise was delivered, are reputable transporters, wholly independent 
of the respondents, having appropriate vessels, for the service required, 
plying between thèse points. The respondents, therefore, were 
justified in making delivery to tbem; and they were no more the re- 
spondents' agents thau was the Boston Steam-ship Company in the 
subséquent transportation. They are distinctly within the terms of 
exemption quoted from the bUl of lading, and as distinctly within 
its spirit. The respondents were unwilling to assume the duties and 
responsibilities of carriers where they had not the means of carriage, 
and could not therefore control the agencies employed. To guard 
against misconception they had this inserted in the contraet. They 
had no more control over the agencies employed between Girard 
Point, and the steam-ship company's wharf, thaii over those employed 
between the latter point and Boston. Appeal ■ is made to the in- 
terest manifested'by^ respondents in the transportation by the "light- 
ers," as évidence pi théîr understanding of the contraet. If the con- 
traet was open to the interprétation claimed, ajid ;^hi8 manifestation 
of interést stodd alone, it might be entitled to sôme weight. The 
contraet, however,' is not open to such interprétation-; and if' it were 
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the respondents' eorrespondence at the time shows that they did not 
Bo understand it. The interest manifested, therefore, must be attrib- 
uted to the respondents' zeal in the shippers' or consignées' welfare. 
The libel must be dismissed with costs. 



Use Sébastian Bach.* 
{District Court, M. J). Pennsylmnia. March 21, 1882, J 

1. CONTRACT— TOWAGK— UNREASONABLE DETENTION. 

in a suit by a tug for the contract price for services, and for damages for dé- 
tention under a contract for towage services stipulating that the vessel might 
stop to sheathe, the évidence hdd not to sustain the allégation of lïnreasonable 
delay in sheatbing. 

2. Samb— Wai;iiNGNE8s TO Pat fob Towage — Costs. 

It appearing that respondents bad be^n at ail times willing to pay the con- 
tract priée for the towage, the costs were put upon the libellant, notwithstand- 
ing the fact that no teobnical tender had been made. 

* 

Libel by the master of ihe tug Juno against the bark Sébastian 
Bach, to reeover compensation for towage services, and damages for 
détention. The facts were as fçllows : 

, The tug spoke the bark as the latter was eritering the capes of the Delaware 
aboutnoon on January 25, 1881, and it was then agreed between the master 
of the bark and the master of the tug that the tug should tow the bark t<> 
Philadelphia, but that the latter should hâve the privilège of stopping at the 
breakvvater to sheathe, as the riverwas fiiUof ice. Aboutanhour aftervvards 
the bark anchored at thé breakwater, and during thé-aïternoon obtained and 
sawed lumber with which the next moming shawas shéathed, the workbeing 
cpnjpleted about 11 o'clook A. m. It was then too làte in the day to start, and 
it was resolved to wait ujitil 3 o'clock the next moming, which was done. 
The tug, on the arrivai of the vessel at Philadelphia, presented two bills, — 
one for the towage service, and one, for $150, for détention, alleging that the 
bark ought to hâve had the sheatbing completed in timè to hâve started early 
on the morning of the day after her arrivai at the breakwater. The respotid- 
ent declined to pay for the détention, but was wUlIng to pay the Ml for 
towage, although no formai tender was made, 

H. O. Ward, for libellant. 

Curtis Tilt^ ù;ni Henry Flanders, for respohdent. . 

BïJTLBB, D. Jl The claim is not sustained by the évidence. At the 
outset it was rested oh au express contract to be réady to start next 
moming at 3 o'clocli. Failing in this it is now put upon an 

♦Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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implied contract to be ready within a reasonable time, and an allé- 
gation that the respondent was not so ready. It certainly was hia 
duty to suffer no unnecessary delay in getting ready. But the évi- 
dence fails to show that he did suffer any unnecessary delay. To 
diseuss it would be useless. It is true that the Whiting, whioh 
entered the Breakwater near the same time with the "Bach," got ready 
much earlier — working until about 12 o'clock at night. She was a 
smaller vessel, however, and had ail her préparations made for the 
work when she entered, while the "Bach" had to seek and procure 
materials. But that it is not usual to make such haste, and do such 
work at night, as the Whiting did, would seem to be shown by the 
libellant's witness Minford, master of the Whiting's tug. ïïe says : 
"The Whiting sheathed that night, because I told the captain the 
way the weather was I thought if he would sheathe his vessel that 
night he would get up without trouble, and make an early start in 
the moming, which he did." If the habit or çustôm was to do this 
work at night, Mr. Minford would hâve expected it to be done, and 
said nothing on the subject. He clearly recognized the option of the 
Whiting to do it or not. That the libellant did not expect the work 
on the Bach to be done earlier than it was, would seem quite clear 
from his failure to hurry it up, or complain, at the time. 

Although the compensation for towing is îhcluded in the Suit, the 
only subject of controversy is the one disoussed. The respondent bas 
at ail times been willing to pay this compensation, and the libellant 
has 80 understood. It is not very important whether a teehnical 
tender was made or not. It was the démand for alleged détention, 
alone, that caused the litigation. While therefore the libellant must 
hâve a decree for the towage, the respondent should hâve costs. He 
bas Bucceeded as respects the only subject in controversy. 
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Thb t. a. Goddaed. 

{Biètriei Court, 8, D.HTm York. May 5, 1882.) 

1. CHAETBH-PaBTY— LlABIMTT OF OWNEB— DaMAGE tO CAEGO. 

The oWners of a chartered Vessel, retaining coQtrol of her navigation, are lia» 
ble for injuries to a part of tlie cargo ocoasioned by unaccustomed and danger- 
ous goods subsequently taUen aboard. 

2. Samb— General Ship— Cargo of— Liabilitt for Taking Dangbhous Goods. 

A gênerai ship may cariy such goods as are usually carried if due care is 
exercised in properly separating; ànd stowing articles which might naturally 
injure each other ; but the ship will be held to take at her péril goods known 
to be dangerous to merchandiâe previously shipped, or not usually carried in 
the same cargo. 

3. Same— Bill of Labino — Récitals in, Butdikg as to Extbrnal Coitoition. 

The scent of camphor in teas so strong as to be readily perceived in bandling 
thé packages is an extemal mark of their condition ; and the récital in the bill 
of lading that suçh teas were " received in good order," is therefore prima faàa 
[ évidence that they were not so scented whën shipped aboard. 

4. Carrier or Forwardeb — As Bàileb. 

A carrier or forwarder of goods as bailee is not the. gênerai agent of the 
owner ; his possession is jio inàida of ownership or of any gênerai aiithority 
over the goods except such as is strictly incident to his duties as carrier, and 
third persons deallng with him do so at thelr péril. After delivery, pursuant 
to contract, toanother carrier who has hotice thereof, he has no authorîty sub- 
sequently to dispense with any of the conditions for saf e transportation, and 
the shipper will not be bound thereby. 

f . Cecabter-Party— AuTHORiTT TO Relet Vessel. 

Where a charter-party authorizes the charterer " to relet the vessel in whole 
' or in part," the charterer îâ authorized to make subcoutracts of afCreightment 
«nd to sign bills of lading to ii^ippers of goods from other ports which he may 
procure to be forwarded by oth^r vessels to be transhipped upon the chartered 
vessel pursuant to the charter; aûd the slîip will be boupd thereby from the 
time they are received On bdard with knowledge of thé facts. Such bill of lad- 
ing is: a relettifig of thé' sbip in part. 

6. Same— TRÂNsniPUBNX— Marier CHABaBABLB,TnTH ENOTrriEDGB ov Shiffers' 

RiGHTB. 

"Where R & Co. chartered the bark T. A. G. under such a charter-party for 
a voyage from Hong Kong to New York, and thereafter procured teas to be 
shipped by P. & Co. at Foochow on board the steamer O., to be carried to 
Hong Kong, and there transhipped on board the T. A. G., and thereafter car- 
ried to New York, for which a bill of lading was accordingly given at Foochow 
for the whole voyage, signed by 11. & Co. and the master of the steamer upon 
terms in conformity with the charter-party, and the teas were afterwards duly 
transhipped on board the T. A. G. nt Hong Kong, and the master gave a bill 
of lading therefor to R. & Co. which recited the amount of the freight as 
" through rate from Foochow," and the master thereafter took camphor aboard 
at the request of R. & Co., being dangerous goods and unaccustomed to be 
taken with teas, by which the teas were damaged during the voyage to New 
York, hdd, that the master was chargeable with knowledge of the shippers' 
rights and that the bark was liable in rem for the damage to the teas, and that 
the request of R. & Co. to take the camphor aboard was no defenco. 
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7. Samk— BrLii OF Ladinq — Ibue^x^aii in Fokm. :. 

The second bill of lading taken by R. & Co.,,tIiough îrregular in form, dîd 
not préjudice tlie rights of the sliippers or of tijé libellants, their représenta- 
tives. 

8. Same — Carhier by Watee — Liabilitt ot. 

A carrier by water ig liable to tlie owner for tlie safe transportatîon of goods 
received on board, independent of any bill of lading ; and the owner may pro- 
ceed directly against the véssel or her owners, through whoai the loss of in- 
jury occurs, though the latter hâve a coutract with an intermediate party. 

9. Bajie— Stipulatioks CoNSTBtraiD. 

The stipulation of a charter-party that the vessel should " employ the char- 
terers' stevedore," does not afCect the liability of the ship or her owners -where 
the master has the direction and control of the stevedore and the stowage. 

This libel was filçd to reoover the amount of damages to 959 pack- 
ages of tea on board the bark 3!. Â. Goddard, alleged to hâve been 
injured by camphor on a voyage from Hong Kong to New York. 
The tea vas sbipped at Foochow, Deceœber 18, 1877, by Purdon & 
(jO., on board the steamer Orestes, under a bill of lading which re- 
cited that the "teas were sbipped at Foochow on board the steamer 
Orestea for transhipment at Hong Kong on the good vessel called the 
'T. A. Goddard,' whereof Smith is master for this présent voyage, 
now lying at Hong Kong and bound for New York ; * * * to be 
delivered at New York to the order of BrownBros. & Co. on payment 
of freight * * * at the rate of £1 lôs.per ton of 40 cubic feet." 
This bill of lading was signed by the master of the Orestes, and also 
by Eussell & Co., wbo thereby contracted for the delivery of the goods 
at New York. 

Eussèll & Co. had, prior to this shipment, on Noveihber 20, 1877, 
obtained a charter-party from the owners of the T. A. Goddard, 
then lying at Hong Kong, whereby they had chartered her for a 
voyage from Hong Kong to New York, for the carriage of merchan- 
dise, upon the conditions and exceptions in the usual bills of lading, 
whereby the owners agreed to keep her well manned and found, and 
to receive from the charterers at Hong Kong lawful merchandise not 
exceeding 1,000 tons of 40 cubic feet; cargo to be well stowçd and 
dunnaged at the ship's expense, being brôught along-side and taken 
from the ship's tackles at the charterer's risk and expense; ail pilot- 
age, port dues, and charges to be borne by Jthe vessel ; the captain to 
employ the charterer's stevedore, paying him at the rate of 12 cents 
per ton; and the vessel not to receive On board any merchandise 
nnless by the order of the charterers, who had the option of reletting 
the veséel in whole or in part; the shiptô sail whenever the charter- 
ers should so instruct the captain — the charterers agreeîng to payior 
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the Lire of the vessel at the rate of £1 Ts. 6d. per ton of 40 cubic feet 
measurement, on delivery of cargo according to the bills of lading, 
wMch were to be signed by the captain, as presented, at any rate of 
freight without préjudice to the charter-party ; the captain to hâve 
absolute lien on the cargo for freight, dead freight, or demurrage. 

The évidence showed that Hong Kong is seven days distant by 
steamer from Foochow; that the teaç were transhipped "direct" at 
Hong Kong upon the T. A. Goddard, for which another bill of lading 
was given'on December 28, 1877, by the master of the latter, recit- 
ing that the goods were " shipped in good order and well eonditioncd 
by Eussell & Co. on board the T. A. Goddard, lying at Hong Kong, 
and bound for New York, deliverable there to the order of A- A. Low 
& Bros., or their assigna, on payment of freight at the rate of $1 15s. 
per ton of 40 feet." On thia bill (rf lading were stated in the mar- 
gin the same marks and numbers as in the previous bill, and the 
measurement was extended, showing "iÊ117 Os. 7d., through rate from 
Foochow." i 

The bark sailed from Hong Kong on January 3, 1878, and arrived 
at New York in April, when the teas, on unloading, were found to be 
impregnated with the odor of camphor. ïhey were stowed in the 
after-part of the bark, between-decks, beneath the poop, which was 
built upon the upper deok, in which a quantity of camphor was 
stowed. 

The claimants contended that it was customary and lawful for a 
gênerai ship to carry camphor in the poop, although teas were aboard 
the ship, and that àll diligence was used in tightly caulking the hatch 
from the poop below, and ail other air openings, so as to prevent the 
possibility of any fumes from the camphor reaching and injuring the 
teas. They also gave évidence to show that Eussell & Co. had re- 
quested the master to take the camphor aboard after the teas had 
been laden, and claimed that the injury to the teas oould not hâve 
occurred on board the bark, and that if it did the vessel was not 
liable. 

Benedict, Taft & Benedict, for libellants. 

Owen é Gray, for claimants. 

Brown, D. J. From ail the évidence in the case I am satisfied 
that the injury to the teas from the fumes of the camphor must 
bave arisen on board the T. A. Goddard. They are proved to hâve 
been in good condition when shipped on board the Orestes at 
Foochow, and that vessel had no camphor aboard. The teas were 
transferred "direct" to the T. A. Goodard at Hong Kong, which took 
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a quantity of camphor aboard in the poop immediately over where 
the teas were stowed. The teas were unloaded on the day of the 
arrivai of the bark at New York, or on the day foUowing, and were 
then found to be so scented with camphor that the odor was per- 
ceptible as they were taken upon the truok along the street. Had 
this strong scent not been caused on board the bark, it must bave been 
less perceptible on arrivai hère than when shipped at Hong Kong. 
At New York this odor was such as to constitute a manifest external 
condition; and if it existed when shipped at Hong Kong, it must 
bave been as noticeable thére as hère, and in fact more so; and teas 
60 scented were not "in good order and condition," within the terms 
of'the bill of lading signed at Hong Kong by the master of the bark. 
Thèse récitals in the bill of lading are prima facie évidence against 
the vessel as to ail matters afifecting the external condition of the 
cargo, (The Ship Martha Olcott, 140; Clark w. Barnwell, 12 How, 272, 
283; Bradstreety. Heran, 2 Blatchf. 116; The Bark Olbers, 3 Ben. 
148 ;) and upon the bill of lading, therefore, as well as upon the 
proved absence of any other ptevious cause, the iiijury must be held 
to bave occurred during the voyage from Hong Kong. See The 
ÎÂzzie W. Virden, 12 Eep. 552; S. C. 11 Fed. Eep. 903. 

The évidence produced by the claimants to show that it was eus- 
tomary, or not regarded as dangerous, to bring camphor in the same 
vessel with teas seems to me insufficient. On the contrary, several 
of the oldest merchants testified that it was not customary; that it 
was known to be dangerous; and some regarded it as a thing 
onheard of . The master testified that he had never brought camphor 
with tea before; that he hesitated about taking the camphor in the 
présent case; that he made inquiries about it of other captains, and 
wàs told by some that it might be taken in the poop of a vessel like 
the T. A. Goddard, and that he thereupon took it aboard as reauested 
by Eussell & Co. 

A gênerai ship may carry such goods as are usually carried in the 
same cargo without liability, if due care is exercised in properly sep- 
arating and stowing articles which might naturally injure each other, 
Clark V. Barnwell, 12 How. 272 ; Baxter v. Leland, 1 Blatchf. 526 ; 
The Sabioncello, 7 Ben. 360 ; Lamb v. Parkman, 1 Spr. 343. But 
where articles are received on board known to be dangerous to 
goods previously shipped, and not usually carried in the same cargo, 
the ship must be held to take them at her péril ; nor does any rèason 
appear in this case why the teas shonld not bave been plaeed in a 
v.l2,no.2— 12 
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part of the ship more remote from the camphor. The veasel shoald 
therefore be held liable, as well for négligence in reeeiving camphor 
aboard as for improper stowage, unless the libellants are precluded 
from recovery because bound, as is claimed, by the acts of Eussell & 
Co., and by their consent to the receipt of the camphor on board. 

The charter-party in this case constituted a contract of affreight- 
ment only, and not a démise of the vessel to the charterers for the 
voyage. Marcardier v. Chesapeake Ins. Co. 8 Cranch, 49, 50 ; Dona- 
hoe V. Kettell, 1 Cliff. 135; Richardson v. Winsor, 3 Cliff. 395, 400; 
Drinkwater y. The Spartan, 1 Ware, 153, 156 ; Leary v. U. S. 14 WaU> 
607; Beed v. V. S. 11 "Wall. 600. The owners of the bark, retaining 
the possession and control of her, were, therefore, as carriers, responsi- 
ble for her navigation, and for due care and diligence in the custody, 
stowage, and transportation of the goods, according to the terms 
of the charter-party and the usages of trade ; and the vessel beoame 
liable in rem for any hreach of those obligations. The Gold Hunter, 
Bl. & H. 300; The Rebeeca, 1 Ware,, 188; The Phebe, Id. 266; The 
Paragon, Id. 322 ; Gracie v. Palmer, 8 Wheat. 605, 633 ; Freeman v. 
Buckingham, 18 How. 182, 190; N. J.St. Nav. Co. v. Merchants' Bank, 
6 How. 344, 381 ; Propeller Niagara v. Cordes, 21 How. 7, 22, 23 ; 
Lamb v. Parkman, 1 Spr. 343; Maclao. Shipp. 115, 390. 

It is conteuded on the part of the claimants, however, that the 
libellants are bound by the acts of Eussell & Co., even subsequejit to 
the shipment of the teas on board the T. A. Goddard, and that they 
are precluded from any recovery in this case because Eussell & Ço. 
re^uested the master at the T. A. Goddard to take the camphor on 
board, and that this estops the libellants from any claim for daraages 
resulting therefrom, as much as if they themselves had requested, it. 
(Maclac. Shipp. 415;) that the bill of lading signed by the master of 
the T. A. Goddard describes Eussell & Co. as the shippers of the 
teas at Hong Kong, and this is referred to as évidence that the bark 
dealt with Eussell «Sp Co. alone, and had no knowledge of any other 
persons being interested in the teas ; and that, for the purposQs of this 
shipment, Eussell & Co., who had been entrusted with the goods at 
Foochow, must be deemed to be the agents of the owners in shipping 
them on board the T. A. Goddard, and authorized by them to permit 
the earriage of >he camphor as part of the cargo. 

The liability^ofia vessel in remîov wantof due diligence in the care 
and custody of goods received on board for transportatipn ia the. samç 
whether the owners of the ship remain in possession as carriers, or 
whether the terms of the charter-party are such as to constitute a 
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démise of the vessel for the voyage, so as to render the charterers the 
oy^nexa pro hac vice, and alone personally responsible for the transport 
tation. If the charter-party had in this case, therefore, transferred 
the entire possession of the Bhip to Eussell & Co., and the damage 
from camphor had arisen through their own sole act, the ship must 
hâve been held answerable to the libellants, (Schooner Freeman v. 
BucUngham, 18 How. 182, 1S9 ; The Phebe, 1 Ware, 263, 271 ; Rich- 
ardson v. Winsor, 3 Cliff. 406,) and the owners of the bark must hâve 
looked to Eussell & Co. for their indemnity. Pierce v. Winsor, 2 Cliff. 
18; Qïllespy v. Thompson, 2 Jur. (N. S.) 713; Maclac. Shipp. 446, 
446. There would seem to be no reason, therefore, why the ship should 
be any the less liable where, as in this case, the damage arose through 
the concurrent acts of the charterers and the master, and -where, by 
the terms of the charter-party, thé owners remained in possession of 
the ship, and through their agent the master held control of her, and 
had the right to reject improper or dangerous goods, even though 
requested to take them by Russell & Co., but fâiled to do so. Brass v. 
Maitland, 6 EL & Bl. 470; Pierce v. Winsor, 2 Cliflf. 18; Abb. Shipp. 
t402. 

' Aside from this considération, however, the évidence fails to show 
that Eussell & Co. were the gênerai agents of the owners of the teas, 
or that they had any authority whatever, or any apparent authority, 
to dispense with the observance of any of the customary précautions 
for the safe carriage of the goods. Eussell & Co, had signed a bill of 
lading upon the shipment of the teas at Foochow, and had thereby 
bound themselves individually for the entire transportation accord- 
ing to the terme of that bill of lading; first by the Orestes to Hong 
Kong, and thence by transhipment on board the T. A. Goddard for 
the rest of the voyage to New York. At the time of eigning this bill 
of lading they held a charter-party which fuUy authorized them to 
make snch contracts for transportation upon the T. A. Goddard.. 
Under this charter-party they were expressly authorized' " to relet 
the véssél in whole or in part." That authority to relet embraeed by 
necessary implication an authority to bind the captain and owners 
of the bark, subject to the terms of the charter-party, to the per- 
formance of aU the ordinary duties of carriers by water as regards 
any goods which Eussell & Co. might procure to be shipped on board. 
A bill of lading is, in one respect, but a particular contract of 
affreightment for somuch space in the vessel as the particular goods 
reqtfire. : Dnniiîcater V. The Spartan, 1 Waré, 166. I» Iprocuringr 
Pprdon'& Ço., whom the libellants represent, tû part, with their goo(is 
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at Foochow and ship them on board the Orestes under the bill of 
lading there given to them and signed by Eussell & Co. for the whole 
voyage to New York, the latter by that act relet and pledged to the 
libellants so much of the T. A. Goddard as was required for the car- 
riage of their goods, with ail the securities for safe carriage which the 
charter-party afforded. This was precisoly such an act as the eharter- 
party expressly authorized Eussell & Co. to do. The bark was inter- 
ested in and benefited by its performance through the freight to be 
earned thereby, on which she would aequire a lien as security for her 
own compensation. The libellants, or their représentatives, in receiv- 
ing the bill of lading signed by Eussell & Co., and in parting with 
their goods and shipping them on board of the Orestes on the faith 
thereof, had a right to rely upon the performance of that which the 
bark had thus authorized Eussell & Co. to pledge, viz., the transpor- 
tation of the goods to New York upon the ordinary obligation of car- 
riers by water, such as esisted under the express terms of this charter- 
party. Its provisions from that moment enured to the benefit of the 
libellants, the goods being lawful and accustomed merchandise, such 
as the bark was bound to receive. 

The charter-party, with its authority to Eussell & Co. to relet, 
and the subséquent bill of lading signed by Eussell & Co. pledging 
transportation upon the bark in accordance with the terms of the 
charter-party, made together a valid contract for the carriage of the 
teas, which neither Eussell & Co. nor the bark could thereafter vary, 
and which, from the moment the goods were received on board of the 
bark with notice of the sub-contract, bound the bark, as well as her 
owners, to its performance. Thereafter the terms and obligation» of 
the contract were unalterable, except with the consent of the shippers. 
Neither Eussell & Co. nor the captain of the bark had any mo*e au- 
thority to dispense with the usual précautions for the safe transpouta- 
tion of the teas^ than they had to carry them on deck or to throw 
tiiem ovérboard. 

In the case of Gracie r. Palmer, 8 Wheat. G05, 639, it was held not 
to be within the power of the mastéf and the charterers combined to 
make any arrangement with the shippers, who had means of knowl- 
edge of the charter, whereby the ship-owners would be deprived of 
their lien upon the goods for freight according to the terms of the 
charter-party, on the ground that the master had no authority to 
make any such changes in the terms of the owner's . contract ; and 
this was also approved in Freeman v. Buckingham, 18 How. 182, 192. 
See, also, Pollard v. Vinton, U. S. Sup. Ct. April, 1882< (13 Bep. 
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545; Mar. Eeg. May 10, 1882.) The same principle applies con- 
versely to the owners of the gooda. Eussell & Go., the eharterers, 
had no authority to vary the contract which they had made with 
the shippers of the teas, and neither they nor the master, nor both 
combined, could, after the shipment of the goods on board the bark, 
with notice of the shippers' contract, vary the carrier's obligation, or 
deprive the shippers of their lien on the ship for safe and careful 
transportation. 

The libellants, having no direct agreement with the master of the 
T. A. Goddard, are doubtless liœited in their recovery by the lawful 
terms of the contract between Eussell & Go. and the bark, as laid 
down in the case of the A''. •/. St. Nav. Co. V. Merchants' Bdnk, 6 How. 
344. But this contract is to be found in the terms of the eharter- 
party executed between Eussell & Co. and the ship-ownerë prior to 
the shipment of the teas, in précise accordanoe with which the libel- 
lants' goods were shipped, first, on board of the Orestes, and thence 
by transhipment, on board of the bark, and not in any subséquent 
arrangements in violation of those agreement s. 

The rights of the libellants must be determined according to the 
terms of the contract befcween the bark and Eussell & Go., as it 
existed at the time the libellants acted upon it by shipping their 
goods under the bill of lading givenby Eussell & Go., and not byany 
subséquent contract or paroi requests at variance with the terms 
under which the goods had already been reeeived on board of the T. 
A. Goddard. 

The lading on board of the bark by transfer from the Orestes was, 
in légal effect, as.much the act of the libellants, or their représenta- 
tives, as if they had been shipped by them directly. on board of the 
bark in the first instance; and Eussell & Co. had no more authority, 
after the goods had been thus shipped, to dispense, with précautions 
necessary to their safety than in the case of any other shipper. 

The captain of the bark in this case had sufficient notice that thèse 
teas were not the goods of Eussell & Gq. and cannot claim exemp- 
tion on the ground that he dealt tvith Eussell & Go,, as the ownerSof 
the goods, authorized at any time after the shipment to dispense w'ith 
the usual conditions of liabUity, There was nothing in the situation, 
upon the transhipment of the teas from the one vessel to the other, 
from which the master of the bark had any right to assumé that the 
teas were the property of Eussell & Co., or that they had any author- 
ity to waive any necessary précautions to insure their safety. Eus- 
sell &.Co. had not been fumished by the shippers with any indicia of 
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ownership, or of the tlghi of disposai of the teaa. H àoeé viol appear 
by the évidence in what relation Eussell & Go. stood to the Orestes ; 
but if they had any possession or oustody of the goods at ail, it waa at 
most only in the oharacter of bailees for their transportation, pre- 
cisely like that of the master of the Orestes while they were on board 
that vessel, viz., that of a carrier of merchandise, subject to and 
linaited by the terms of the bill of lading which they had signed- 
Bat such possession by a carrier of goods is not even prima facie évi- 
dence of any ownership, or of any gênerai authority over the goods, 
except moh as is strictly incident to and limited by his duties a& car- 
rier; and third persons dealing with him in référence to the goods do so 
at their péril. Saitus v. Everett, 20 Wend. 267, 284 ;' The Idaho, 93 
U. S. 576, 583 1 McNeU v. Tenth Nat. Bank, 46 N. Y. 325, 329, 
330; Covill v. HUl, 4 Den. 523; Maare v. Met. Nat. Bank, 55 N. Y. 
41; Gracie y. Palmer, 8 Wheat. 689. 

The càptain of the bark knew that her carrying capaeity was by 
the ';erms'of the charter-party at the disposai of Eussell & Oo. ; that 
they were expressly authorized to "relet the vessel in whole or in 
part;" that she had been advertised by them to the public as a gên- 
erai «bip for the carriage of merchandise; and he knew, therefore, 
that other persons were interested in the eharaoter of the gooda re- 
ceived aboard. The bill of lading of the Orestes, from which the 
teas were transhipped direct, must hâve been easily accessible to the 
master of the bark, and showed that Rassell & Co. were not the own- 
ers of them; as, in the case of Gracie v. Palmer, supra, the terms of 
the charter-party were held accessible to the shippers. The bill of 
lading, signed by the master himself at Hong Kong, showed on its 
face that the teas had been brought from Fooohow on freight ; it 
recited the amount of this freight at a rate about 25 per cent, greater 
than the rate of the oharter-party ; and it expressly stated it to be 
"through rate from Poochow," i. e., through to New York. 

Thèse facts would seem suffioient of themselves to apprise the cap- 
tain of the bark that the teas could not hâve been the goods of Bus- 
sell & Co. They were certainly suffloient to put him upon his guard, 
and upon inquiry, which would easily bave led to knowledge of the 
facts; and I cannot doubt that the facts were fuUy known to him; 
for, though twice examined upon separate dépositions, he does not 
in either déposition state that the teas were ever represented to him 
to be the iieas of Eussell & Co. ; that he supposed they were their 
goods; or that, in subsequently receiving the camphor aboard; he: 
relied upon their request as exempting the ship from liability. On 
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the oontrary, the master did not accède tothis request at once, but 
only after some delay, and after inquiry of other masters of vessels 
as to the danger of carrying camphor ; so that he seems to hâve acted 
upon his own judgment, and upon his own sensé of responsibility to 
the owners of the goods on board, whoever they might be, and not 
upon any supposed exemption from liability through the request of 
Eussell & Co., or any belief that they were the owners of the teas. 

If the bill of lading signed by the master of the bark at Hong Kong, 
desoribing Eussell & Co. as shippers, and naming new consignées of 
the teas, were to be interpreted as a contract whereby the goods were 
designed to be shipped by Russell & Co., as absolute owners, to inde- 
pendent consignées, it would import a conversion of the goods by 
Eussell & Co., since they had no authority from the owners, nor any 
semblance of any authority, for such an aot; and as the master of the 
ship had sufficient means of knowledge as to the facts, this wrongful 
act of Eussell & Go. would furnish no defence to the ship. 

There is no reason, however, to place this interprétation upon the 
bill of lading taken in the name of Eussell & Co. and signed by the 
master at Hong Kong, because the évidence shows there was no 
intention or understanding by either party looking to any diversion 
of the goods. The teas, on arrivai at New York, were delivered accord- 
ing to the terms of the bill of lading given at Foochow, to the order 
of the consignées named therein, upon the payment of the freight, 
to the consignées of the ship ; and the second bill of lading signed 
at HoQg Kong, would seém, therefore, to hâve been designed only 
as a mémorandum of the receipt of the teas on board, given to RusseU 
& Co. as représentatives of the real owners, and also as a means of 
transferring to the agents of the ship at New York the whole through 
freight from Foochow, on account of the freight due under the charter- 
party. The consignées named in it never pretended to any right 
in the teas beyond the amount of this through freight, and it w^s, 
doubtlesB, so understood by both. 

, Whjle, therefore, the second bill of lading was irregular in form, it 
does not appear to hâve been designed, as it certainly was not used, 
to préjudice the rights of any of the parties. Nor was it essential to the 
rights of either. The rights of Eussell & Co. were protected by the 
terms of the charter-party, and those of the libellants, by the first bill 
of lading signed by Eussell & Co., which bound the bark from the 
time the teas were received aboard with notice of it. In signing bills 
of lading in such cases, the master, according to the late English 
authorities, acts as agent of the charterer ; altbough the owners will 
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also be held liable wliere a shipper bas dealt with the master in igno- 
rance of the charter. Marqjiand v. Banner, 6 El. & Bl. 232 ; Sande- 
man v. Scurr, L, E. 2 Q, B. 86, 97; Schusier\. McKeller, 7 El. & Bl. 
704, 723; The St. Cloud, 1 Brow, & Lush. 4, 15. See Peek-y. Lar- 
sen, L. E. 12 Eq. Cas. 378. But in this country it bas been repeat- 
edly held that the obligations of a carrier by water to use due care 
and diligence in the stowage and transportation of the goods received 
on board exist independently of any bill of lading. Brower v. The 
Water Witch, 1 Black, 494, Nelson, J. ; Bobinson v. Crittenden, 69 
N. Y. 525, 531; The Casco, 2 Ware, 184, 186; The D. B. Martin, 
11 Blatchf. 235. And it is -well settled also tbat a person whose 
goods are transported by contract with a charterer, in a chartered ves- 
sel navigated by her owners, as in this case, is not limited, in case of 
losB or injury to his goods, to his remedy against the charterer on the 
express contract with him, but may directly pursue the vessel or her 
owners who bave caused the loss. N. J. St. Nav. Co. v. Merchants' 
Bank, 6 How. 344, 380; Freemanv. BucMngham, supra; Campbell v. 
Perkins, 4 Seld. 430, 438; The D. R. Martin, supra. 

The provision of the charter party that the captain should "employ 
the charterer's stevedore, pàying him at the rate of 12 cents per ton," 
does not affect the liability of the ship or her owners for improper 
stowage, since the stevedore in such cases is held to be in the employ 
of the captain, and under hiâ direction and control, as the représent- 
ative of the owners, (Richardson v. Winsor, 3 Cliff. 405-7; Sandcman 
V. Scurr, L. E. 2 Q. B. 86, 98 ;) although it is otherwise where the 
stevedore acts under the direction of the shipper or owner of the 
goods. The Diadem, 4 Ben. 247; The Miletus, 5 Blatchf. 335; 
Blaikie v. Stembridge, 6 Com. B. (N. S.) 894, 915. See the last case 
explained by Clifford, J., in Richardson v. Winsor, 3 Cliff. 404. 
Except in the application of its spécial facta, Blaikie v. Stembridge 
must be deemed overruled by the case of Sandeman v. Scurr, supra. 

No sufficient grounds, therefore, appearing to exempt the ship 
from liability, the libellants are entitled to judgment, and to an order 
of référence to compute the damages, with costs. 
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Eleven Hundeed Tons of Goal. 

{Circuit Oourt, D, Maine. June 5, 1882.) 

1 Chaiiteb-Paktt — Stipulation fob Loadikg. 

Where the charterers had ref used to give lay days, and had insisted upon 
the insertion of the clause " vessel to load in turn at Sydney according to the 
custom of the port, strikes and accidents of the mines excepted," and the 
charterers had written that vessels loading culm or slack coal were not to wait 
for vessels loading coarse coal, Iield that the stipulation means that the veasel 
was to take its turn with otber vessels loading culm 

2. SAMB— DHMUBKAaB — CUSTOMART DiSPATCH. 

Customary dispatcb, strikes, and accidents ot the mines excepted, would 
permit the charterer of a ship, v^here coal is the only article of export, and is 
always loaded from the mine, to load with ail due diligence, working the rail- 
road to its f uU capacity. 

3. Saue — Due Diliobncb. 

Where the évidence showed that culm piled up near the mine and exposed 
to the weather is believed to be dangerous, the agents of the mine would not 
be justified in shipping it without the captain's consent, and it was no want of 
diligence not to load the earlier vessels with it. 

4. BAME— ESTOPPEI,. 

A letter written by the charterer merely expressînpf an opinion that the dé- 
tention will not be grcat, is not to be construed as a warranty or estoppel. 

Libel for Démarrage. 

F. P. Shepherd, the libellant, master of the barquentine John 
Baizley, chartered that vessel June 27, 1881, to D. W. Job & Co., of 
Boston, to bring a cargo of culm or coal from Sydney, Cape Breton, 
to Portland, Maine. The negotiation with the libellant was carried 
on through Chase, Leavitt & Co., ship-brokers, of Portland, who 
wrote to Job & Co. June 17, 1881, that they had not been able to 
induce the owners of vessels to accept orders for Sydney, adding: 
"We do not suppose you can give lay daya at Sydney for loading; 
if 80, we can get vessel without any doubt. They fear détention at 
Sydney." Job & Co. answered the next day, in a letter containing 
this sentence : "There would not be muoh détention at Sydney, as 
the vessels we want would load slack coal, and consequently would 
not hâve to wait for those taking coarse coal." This letter was shown 
to the libellant before he made the contract. The charter-party had 
the following clause : "It is agreed that the lay days for loading and 
discharging shall be &b foUows : Commencing from the time the cap- 
tain reports himself ready to receive or discharge cargo. Vessel to 
load in turn at Sydney, according to the custom of the port, strikes and 
accidents of the mines excepted, and discharge with dispatch at Poitland. 
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And for each and every day's détention, by default of said pa,rty of 

the second part, or agent, ■ — dollars per day shall be paid, " etc. 

The words in italics are in writing, the remainder in print. The 
usage in shipping coal at Sydney is that the miners bring it to the 
surface and dump it into cars. It passes over a screen, and the 
coarsô or round coal goes into one set of cars and the culm or sdreen- 
ings into anbther set. The cars are then taken to the port, and the 
coarse coal is passed thrdugh spouts into vessels at one pier, and the 
culm into vessels at another. There was but one berth for each 
class. The usage ot ail the mines at Sydney is similar. Tùerè is 
no exporting business thero, excepting from the coal mines. The 
International mine, in July, 1881, produced and sbipped about 800 
tons a day, of which about 150 tons was culm. They had a pile> or 
bank, of culm at the mine; but this culm is not ustrally takèii for 
shipment, because it is thought to be more liable to spontaneôus 
combustion than when freshly mined. The raUroad was in good 
order, and the amount shipped was quite as much as usual. Th© 
libellant arrived at Sydney July 7, 1S81, and reported to the agents 
of thç International mine, in accordance with a direction from the 
charterers. At this time, three vessels were waiting to load with culm 
from the same mine. They were loaded in turn, at the rate of about 
150 tons a day, ending July 24, 1881. Captain Shepherd hauled 
into the dock July 25th, and was cleared August 2d. The shipment. 
was suspended for one day, July 27th, by a strike at the mine. On 
the twenty-first of July the libellant notified the agents that his lay 
days had expired, and that he should claim demurrage thereafter at the 
rate of $88 per day. On the day of his clearance he notified them 
that he claimed demurrage for 10 days, at the rate of $84.32 per 
day. When he arrived at Portland, August 12, 1881, he notified Job 
& Co. that he had been detained at Sydney by steamers and other 
vessels loading coarse coal, which arrived after him, and that he 
should not diseharge his cargo until this demand, which he states at 
"about $900," was satisfied. He libelled the coal for freight and 
demurrage, and a settlement of the freight was afterwards made. 
The district judge having been of counsel in the cause, it was certi- 
fied to this court for trial. 

T. H. Haskell and W. F. Lunt, for libellants. 

C. T. Russell and C. T. Bussell, Jr., for claimants. 

LowBLL, C. J. This case, upon which others dépend, is of much 
importance to the parties, and bas been very thoroughly argued. 
The main question is, what is the meaning of the stipulation for 
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loading contained in the charter-party? The charterers had, refused 
to give lay days, and had insisted upon the insertion of the clause 
"vessel to load in turn at Sydney, according to the custom of the 
port, strikes and accidents of the mines excepted." Considering that 
this is part of the agreement concerning lay days, and that the char- 
terers had written that vessels loading culm, or slack coal, were not 
to wait for vessels loading coarse coal, I oannot doubt that they 
intended this language to mean that the vessel was to take its turn 
with other vessels loading culm. The captain, in his letter of August 
12th, complains that vessels loading coarse coal, arriving after him, 
had been dispatched before him ; but not only was this the custom, 
but it aeems a reasonable one, because the same vessel never takes 
both fcinds of coal, and therefore it would not hasten the loading of 
one class to stop loading the other; there being force enough to carry 
on both at the same time. I hold, therefore, that the turn in loading 
this cargo refers to vessels seeking a similar cargo. 

The counsel for the libellant, at the argument, insisted that if the 
vessel was to take her turn for culm it was not supplied fast enough. 
They say that a merchant charterer is bound to hâve a cargo ready 
for shipment, and to put it on board in a reasonable time ; and that 
the "custom" mentioned in the charter-party, means only such 
gênerai usage of the port as refers to the mode of loading a cargo 
which is at hand. If the latter proposition is sound, no doubt the 
former is, and I should be bound to inquire whether the three vessels 
in poi-t, and the libellant's vessel were ail dispatched within a reason- 
able time. 

It has been held that when a vessel is to load or discharge in a 
gênerai port, like New York, Liverpool, or New Orléans, "customary 
dispatch," or a similar phrase, refera to the gênerai customs of the 
port, and not to the spécial usage of the charterer in bis business, or 
to bis means of dispatching a ship. Kearon v. Pearson, 7 Hurls; *• 
N. 386; Adams v. Royal Mail Co. 5 G. B. (N. S.) 492; Lawson v. 
Burness, 1 H. & C. 396; Sixty Thousand Feet of Lumher, 2 Fed. Eep. 
596; Lindsay v. Cusimano, 10 Fed. Eep. 302. But there is no ship- 
ping business at Sydney, excepting in coal, and there are no usages 
to wbich the charter can refer, excepting those of the mines. This 
was frankly admitted in the argument, and, indeed, insisted on. The 
clause, then, refers to thèse usages or to nothing. I repeat, in this 
connection, that it is impossible to doubt that the charterers intended 
to refer to the usage which ail the miners hâve, for some 40 years or 
more, adopted and adhered to. I see no reason for sayiug that the 
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intention is not well expressed. Nor do I know that the master of 
the John Baizley was ignorant of it. He bas not said so. He knew 
that there was danger of détention, and that the charterers refused 
to take the risk of it. I suppose his freight, which was $1.65 a ton, 
must hâve been based upon the chance of some delay, because it 
seems to bave been the market rate; and it is probable that the 
ship-owners of Maine had a gênerai knowledge of thèse usages, or, at 
any rate, of the delay resulting from their application, and adopted 
their rates of freight aceordingly. 

Customary dispatch, strikes, and accidents of the mines excepted, 
would therefore permit the charterer of a ship, where coal is the only 
article of export, and is always loaded from the mine, to load from 
his mine with ail usual diligence, working the railroad to its full 
capaoity, ail of 'whieh was done in this case. Whether, if other mines 
at Sydney gave greater dispatch, this contract, referring generally to 
the usages of the mines, might not require the greatest dispatch given 
by any mine, I do not décide. 

Judge Sprague held, in a somewhat similar case, that the shipper 
was bound to furnish the usual supply of coal, and charged him with 
so many days, and only so many, as were lost by his f urnishing a less 
amount. Nichols v. Tremlett, 1 Sprague, 361. That is the case most 
like this which I find. The following hâve some analogy to it : Har- 
ris v. Dreesman, 23 L. J. Ex. 210; Rohertson \. Jackson, 2 C.B. 412; 
FordY. Cotesworth, L. E. 4 Q. B. 127; L. R. 5 Q. B. 544. 

In Hudson v. Ede, L. E. 2 Q. B. 566 ; L. E. 3 Q. B. 412, the char- 
terer was bound to load in 30 days, détention by ice excepted, and a 
détention in the river Danube, many miles above the port, excused him, 
though the port itself was free ; it being usual to rely on the river for 
transportation. 

It was proved in Nichols v. Tremlett that the custom of the mine 
was to store coal in winter against the needs of shipment in sum- 
mer. Hère there is no such évidence, except that culm is piled up 
near the mine when there is no demaud for it for immédiate ship- 
ment. But the évidence is that this pile is uot usually drawn on for 
shipment, because culm which has been expoaed to weather is be- 
lieved to be dangerous. The libellant demanded and received some 
A this culm; but he appeara to hâve run some risk of setting his 
vessel on fire with it, or at least to hâve thought so. Upon the évi- 
dence, the agents of the mine would not hâve been justified in ship- 
ping this culm without the oaptain's consent; and therefore it was 
no want of diligence not to load the earlier vessels with it. 
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The letter which Job & Co. wrote, and whioh inay hâve induced 
the libellant to enter into this engagement, was literally true in rep- 
resenting that vessels for culm do not wait for those which take 
coarse coal. It was wrong in its inference that there would be any 
advantage to the libellant from this state of things ; because, as it 
happened, there were more vessels waiting for culm, in proportion to 
the supply, than were waiting for coarse coal. But as it would be 
diflSicult to sày what is or is not "much détention," and as the letter 
appears to hâve been written in good faith, I cannot hold it to be a 
warranty or estoppel, but only what it appears on its face to be, — 
an expression of opinion that the détention will not be great. 

Libel dismissed, with costs. 



Thb James M. Thompson. 

(Dùtrict. Court, 8. D. Nm Tork. April 5, 1882.) 

1. CoiiiiisioN— Nabbow Streams — Dimgbncb to Atoid Dansek— Signals. 

In navigating a narrow strëam choked with vessels on either hand, actire 
diligence to avoid collisions, and the use of ail available means, Including the 
giving of prompt signais in case of apprehended danger, are among the obvions 
and ordinary duties of navigation. 

2. Tua AND Tow — Entbking Narrow Strbams— Duties of. 

Where the steam-tug S., with a tow lashed to her starboard side, entering 
Newtown creek upon the southerly side, was followed at a short distance by 
the steam-tug J. M. T. , towing upon a hawser a light loaded soow of more than 
twice lier breadth, and the S. having crossed the creek in front of the J. M! T., 
but not having room to corne round against the flood tide for the purpose of 
landing her tow, came at rest in a position nearly directly across the creek and 
occupying nearly the full half of its width, and the J. M. T. passed within 
10 or 12 feet of her stern, when the S. 's propeller was seen backing water, 
and the pilot of the J. M. T. then apprehended a collision with the scow if 
the S. did not stop backing, bat gave no danger signais and kept on his course 
in order to pass through the draw-bridge just above, and then open, and there 
being no other reason for not slacking speed or stopping than the alleged fear 
of fouling the hawser or approaching other vessels, and a collision ensued 
between the scow and the d., Tiéld, that the J. M. T. was in fault for not 
sounding danger signais when the danger was perceived, and for not slacking 
speed or changing her course. Held, also, that the 8., having the use of her 
motive power, was notentitled to the imraunilies of a ves-sel at nnchor, thougli 
for the moment at rest, but was in fault for neilher proceodiiig somcwhat 
further ahead when occupying nearlj' half the stream, which it'appeurt'd she 
was able to do, or, if unable to do so, in not sounding danger signais to give 
notice to the other tug and scow of her inability to procead. Hdd, alsn, that 
the scow was in fault, having a pilot of her own, with good stecrage way, for 
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not porting her helmi thôugh the danger was previôusly obvions, until wîthîn a 
few feet of the 8., it appearing that by porting a little earlier tlie collision 
would hâve been avoided. 

3. CONTBIBUTOBT NEGLIGENCE— Ko DEFENCE. 

Though the colliaion might hâve been avoided by either of the other vesseis, 
the négligence of either is no defence to either of the otbers in failing or 
neglecting to use the means at her own command to avoid it. 

This was an action for damages to the tug-boat Skeer through a 
collision in Newtown creek in the aftemoon of February 5, 1880, 
with the lighter Acme, then in tow of the tug James M. Thompson. 
The place of collision was at least 200 feet below the bend in the 
creek, and about 900 feet above its mouth, The creek at tMs point 
is shown by the chart and by the testimony to be at least 300 feet 
wide from bulk-head to bulk-head. It was lined by vesseis lying 
abreast of each other on both sides, which diminished the space 
available for navigation from 35 to 60 feet on each side. The Skeer, 
100 feet long, had entered the creek from the East river with a 
strong flood tide, and with the canal-barge Donnan lashed to her 
starboard side, and was about 300 feet in advance of the steam-tug 
James M. Thompson, which had the Acme in her tow upon a hawser 
120 feet long. The Skeer, designing to land her tow upon the north 
side of the stream, had entered the creek close to the southerly 
ehore, and shortly after she turned to cross the creek, designing to 
round to against the flood tide. In doing so she passed in front of 
the Thompson, but without interfering with the latter's course. The 
tow projected about 10 feet forward of the Skeer and when she had 
reached the northerly side of the creek she came to a stop, lying then 
about square across the river, and her tow being about eight or ten 
feet off from the beats moored at the bulk-head, and the stem of the 
tug being from 140 to 145 feet out in the stream from the northerly 
shore. The James M. Thompson was intending to pass with her 
tow through the southerly draw of the bridge, about 700 feet above 
the place of collision. She came up the center of the stream and 
blew one whistle as the ^keer crossed in front of hei*, continued on 
her course unchanged, and passed the Skeer at a distance variously 
estimated from eight to twenty feet. She was 17 feet wide. The 
Acme, her tow, was a scow 38 feet wide, light loaded, with square 
bows; and in attempting to pass the Skeer the port corner of her 
bows struck the port side of the Skeer upon the round of her stern 
from three to five feet only from her stern post. The tide at the 
time was running up at the rate of from two to three knots, setting 
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totrards the northerly sbore till beyoud the bend, where it is deâected 
towàrds the southerly shore. The Thompson was tinder a slow bell, 
going at the rate of four or five miles par hour, or about two to three 
knots f aster than the tide. On the part of the respondents it was 
claimed that the collision arôse through the backing of the Skeer 
after the Thomoson had passed her. The libellant dénies that she 
baeked at ail. 

JEJ. D. Jlfc(7arf/iy, for libellant. 

Thos. C. Gampbell, for tug James M. Thompson. : 

Seudder d Carter and Geo. A. Black, for seow Acme. 

BaowN.'D. J, In navigating a narrow stream, choked withvessels 
on either haud, active diligence to avoid collisions and the use of ail 
svailable means, including the giving of prompt signais in case of 
any apprehended danger, are among the obvious and ordinarydutiea 
of navigation. The Scots Grcys, 5 Pbd. Rbp. 369 ;. The Jessie Rusr 
seU^Ià. 639; N. Y. etc. Steamship Co. v. CaMerwood, 19 How. 241, 
246. When such accidents occur in broad daylight, it is uâoally 
through the neglect of thèse duties by both, parties, as I think isi 
plainly shown in this case. 

1. I am not entirely satisfied that the James M. Thompson was 
net in fault for taking her tow into unnecessary proximity to th« stenj, 
of the Skeer. The latter had crossed the stream interiding to round 
to against the tide in the usual nianner, and became nearly or qui te 
at rest, with the bows of her tow within eight or ten feet of the boats 
beside which she designed to moor. This was in fuU view of the 
Thompson, which came up from behind, and the intention of the Skeer 
to dock her tow was sufficiently apparent. Her stern lay about 145 
feet out into the stream, within a few feet of the middle. There was 
at least 100 feet between her and the outside of the boats moored 
npon the opposite shore, leaving "ample room," as the answers ad- 
mit, for the Thompson to pass the Skeer. Yet the Thompson passed, 
as I find from the évidence, only from 10 to 12 feet astern of the 
Skeer ; and this course, even without taking into account any influ- 
ence of the tide in setting her shorewards, was enough to draw the 
Acme, which was 21 feet wider than the Thompson, directly against, 
or ver^ near, the stem of the Skeer, unless the Thompson was pull- 
ing towards the southerly shore. The pilot of the Thompson testified 
that he was so heading, and as much to the southward as he could 
and avoid some vessels moored at the bulk-head ; but this is not con- 
sistent with the testimony of Callahan, a disinterested wifcness upon 
thê bridge, who says she was heading directly up the middle of the 
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stream; nor îs it apparently consistent with the previous testimony 
of the pilot, wherein he said that he did not change his course at ail 
when the Skeer crossed the stream ahead of him. But, aside from 
this point, the pilot testifies that he saw the wheel of the Skeer com- 
mence backing water as soon as he had passed her, and that he then 
thought there would be a collision unless the Skeer stopped backing 
water ; nevertheless, he gave no signal of danger, though he had gone 
80 near the Skeer himself and was drawing a tow 21 feet wider, 
because, as he says, he "thought the pilot of the Skeer would see the 
tow and keep out of the way." Whether the Skeer actually made 
any 8tern>way or not is a question not free from doubt. Gallahan, a 
disinterested witness, called for the defence, observing from the 
bridge, anà who thinks the Skeer made some stem-way, testifies that 
if she had remained still it would bave been "a close shave" for the 
Acme to pass by. 

But a steam-vessel bas no right unnecessarily to make "a close 
shave" upon another. The Revised Statutes of this state, (1 Eev. St. 
p. *684, § 7,) in providing that "whenever any steam-boat shall be 
going in the same direction with another steam-boat ahead of it, it 
shall not be lawful to navigate the first-mentioned boat so as to 
approach or pass the other boat, so being ahead, within a distance 
of 20 yards,'' though laying down a rule which cannot be literally 
applied in a narrow creek like this, is nevertheless based upon and 
recognizes a gênerai obligation to keep at a reasonable distance, 
according as ciroumstances shall permit. It was therefore the 
manifest duty of the pilot of the Thompson, when he saw that the 
Skeer with her tow was quite near to the boats at the bulk-head, and 
was evidently engagea in dooking her tow, and when, as he testifies, 
he feared there might be a collision unless she stopped backing, to 
stop himself, unless it was clear the Acme could pass, and to Bound 
danger signais, so as to give notice both to the Skeer and to the 
Acme that they might govern themselves accordingly. Had such 
signais been given, there is no reason to suppose the Skeer would not 
bave stopped backing, if in fact she had any stem-way, nor that the 
Acme would not hâve ported her helm much sooner than she did, 
which would doubtless bave been sufficient to avoid the collision; 
nor does any reason appear why the Thompson could not bave 
stopped her engines until the Skeer was passed by the Acme. The 
excuses given are plainly insufficient. There was no more danger 
to t^ie tow or to the Thompson in stopping before the collision than 
in stopping after it, as they did, when neither of them sustained 
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any injury B^ so doing. There can be no doubi that by slackening 
speed and signaling, the Thompâoa would bave avoided the accident, 
and nothing prevented ber doing so. Unless, tberefore, tbe pilot of 
the Thompson, seeing the danger which he confesses he apprebended, 
can be absolved from ail obligation to do anything to avoid a threat- 
ened collision, the tug must be held in fault. He was bound to use 
ail available means to avoid accident ; and the Thompson must there- 
•fore be held in fault, if not for going toc near the Skeer, at least for 
doing nothing to avoid the collision when the danger was perceived, 
either by signaling or changing her course or stopping her engines ; 
ail of which she might easily hâve done. 

2. The Acme would not be held in fault if it did not clearly appear 
that her pilot was also négligent in the use of the means at his com- 
mand to avoid the collision. Shè was light loaded, easily steeréd, 
and had good steerage headway, according to his own testimony. 
She was upon a course which, by ail the testimony, must hâve drawn 
her port side very close to the Skeer, and the tide also was setting 
her towards the latter. Her pilot also claims that he saw the Skeer 
backing, which would bring her still more in his way; yet he made 
no shout, and made no attéioapt to change his course, according to 
his own testimony, until within 10 feet of the Skeer. He claims that 
this change carrièd the Acme soinewhat to starboard. Ail the other 
\^itnesses téstify that he contihued on a straight hawser, on a line 
with the Thompson, without change ; while the pilot admits that the 
Acme could hâve sheered at least 20 feet by porting, and that she 
answered her h'elm quickly ; though he says that he had not suf- 
ficient room to starboard for doing so; but the other évidence shows 
that there was abundant room for that purpose. 

The place of the blow upon the stem of the Skeer shows that by 
going a very few feet further to starboard the Acme would hâve 
cleared hèr, and this she could very easily hâve done by steering so 
as to avoid her. The same rule, therefore, which requires every ves- 
sel to use whatever means are in her power to avoid a collision, 
requires the Acme to be held answerable for this neglect. 

Though it was thus within the power of the Acme to avoid this col- 
lision, the Thompson cannot be held on that account disoharged, any 
more than the Acme can be held exempt, because the Thompson 
might bave avoided it by going further off, or backing or stopping. 
Neither is exempted by the remissness of the other. 
T.12,no.2— 13 



S. The Skeer joaust alao be held inf^ult.i'whetlier she ^fas actuaily 
backing her engines so as to acquir^. sterit-'way or not. Tiie weight 
of évidence is undoubtedly to the effect that her enginos> were back- 
ing. The greater number of witnesseg assert also that she had ac- 
quired sopie sterftrway; but, if she had any, it must hâve been very 
slight. The pilot of the, Thompson: is not sure that she had. any. 
His deckhand, who was watohing, thinks she may h^ve made five feet. 
. stern-way up to the time of the blo^sr. AU the other witnesses agrée 
that she did not commence backing till shortly af ter the Thompson 
had passed her. The Acme, upon a hawser of 20 fathoms, would be 
but little over 100 feet astern; and,,%9 she was moving through the 
water at the rate of at least a couple of knots> she must bave reached 
the Acme about half a minute after the Thompson had passed. Evi*^ 
denee was given that np stern-way could be aoquired by the Skeer 
with such a tow as she then badin less than from 35, to 45 seconds; 
and the testimony of the engineer of the Thompson rather supports 
this estimate. 

I should not feel warranted, th^refore, in holding the Skeer liable 
upon the ground that she backed into the Acme, as claimted, as that 
is at least dpubtful upon the whole testimony; but sàe must be held. 
chargeable with négligence in dQi,ng nothing to avoid an impendiiig 
collision when the danger of it was, obviou», if any proper lookout was 
kept, and when she was occupying so much of a narrow stream. The 
Baltic, 2 Ben. 452, 456. She was looking, doubtless, towards landing 
her tow; but she cannot on that account be excused from observing 
what was going on about her. Her stern lay within a few feet of the 
middle of a narrow creek. The scow behind was high out of the 
water, and upon a course which, whether the Skeer was still or 
backing, was alike dangerous. The Skeer was not in the situation, 
nor entitled to the immunitiea, of a vessel at anohor. She had the 
full use of her motive power; her engines were in motion; and she 
must, therefore, be held to the same rules of diligence that apply to 
other vessels passing each other or having command of their own 
movements. 

From the narrowness of the stream and herinability to come round, 
lying almost directly across the creek and occupying very nearly the 
full half of it, if the Skeer was unable to proceed further in shore, or 
to fasten her bows at once so as to allow her stern to swing further, 
to shore, one or the other of which it would naturally be expected 
she would do, it was her obvious duty to give danger signais like- 
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wîse, and I doubt not she would bave done so had any attention been 
paid to tbe scow. O'Neil v. Sears, 2 Spr. 52; The Pétrel, 6 McLean, 
491; The Lady Franklin, 2 Low. 220. No explanation is given of 
tbe alleged backward motion of her enginea, because tbis backing ia 
denied. Nor does any reason appear wby sbe did not move soïûe- 
wbat furtber in shore, as she migbt and naturally would bave done 
if tbe danger was noticed, baving at least 10 feet space to do so. 
Had she observed tbe course of tbe Acme, as sbe was bound to do, 
and given signais of waming, as sbe also sboald bave done if sbe could 
not get furtber ont of tbe way, or was not intending to proceed to tbe 
dock, as it was supposed sbe would do, it must be presnmed tbat tbe 
other vessels, one or both of tbeni, would bave understood tbat sbe 
could not do anytbing more to get out of tbe way, and would hâve 
been more diligent in using their own means of avoiding her. Instead 
of doing so, she appears to bave attended solely to her own maneuvers, 
and either failed to observe the Acme at ail, or relîed exclusively on 
tbe other tug and tow to keep out of tbe way, precisely as the 
Thompson relied on the Skeer to keep out of their way. Tbe rule 
which requires ail parties to use with diligence ail tbe means at their 
oommand to avoid accidents, thus applies, though in différent ways, 
to ail tbe tbree vessels. 

Tbe libellant ia therefore entitled to judgment for half his damages 
and costs. 



The Exoelsiob. 
{District Court, S. D. ITew York. April 23, 1882.) 

1. CoLusioN— Insufficient Lookodt. 

A schooner eailing in the Hudson river at night wlth a free wind, with no 
other lookout than the captain remaiiiiiig abaft of tbe wheel, Tield, no proper 
and sufflcient lookout. 

2. Same— Stbambr with Tow— Head on— Faildbb to Exhibit Torch-Light. 

A schooner approaching a steam-tug with a tow nearly head on, must be held 
In fault in not ejchibiting a torch-light, according to section 4234 of the Revised 
Statutes, unless it be clear that exliibiting a torch-light would convey no addi- 
tional information as to her course and position, which cannot be assumed 
where, as in this case, there is reason to believe that the schooner's red.light 
was obscured by her jibs. 

3. Same— CoNPLicTiNG Testimont — Improbabilities. 

Where there is irreconcilable conflict of testimony as to the positions and 
courses of two coUiding vessels, the account given from ,the vessel having no 
lookout properly statioued, being la part Improbable in itself, is discredited. 
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4. Same— Fault by Change of Couksb. 

Where orders are given for a change of course by a schooner just prior to a 
collision, in the exoitement oocasioiied by the sudden discovery of a steamer 
near at hand, from the want of a previoùs proper loolsout, and the change of 
course contributes to the collision, the schooner must be hdd in fault. 

B. Bame— Notice of Exceptional Movbmbnts. 

Where the steam-tug A.. , with the barge E. in tow upon a hawser, waa pro- 
ceeding up the Hudson river, and saw the sChooner's green light about a point 
on her starboard bow, which, inatead of broadening further to starboard as 
they approached, congtantly made up more towards the stem of the steam-tug, 
that is, to windward, but no red light was seen, held, sufflcient notice to the 
steam-tug of something exceptional aboùt the sohooher's course or lights, with 
the probability that she was constantly yawing to windward and was nearly 
head oh, with her red light either extinguished or obscured, and that the stèam- 
tug was bound to give her, therefore, a wide berth. The steam-tug, insteadof 
doing 80, having kept on her course unchanged, nearly head on, until, when the 
green light was a little ofE the sl;arboard bow, the schooner ported and ran 
across the steamer's course, resulting in a collision with the barge, from which 
the schooner was sunk, held, that the steam-tug was liable for not keeping 
further out of the way, and that the damages should be apportioned. 

6. Obscuration dp Lights. 

The captain of the barge, though having some steerage way, is not primarily 
answerable for her navigation, and not held with the same striclness to keeping 
watch of lights ahead ; and not knowing on which side of the steam-tug the 
schooner, whose lights he had seen ahead, would pass, hM, that he was not 
answerable for négligence in not noticing the schooner's lights fortwo orthree 
seconds as she passed to port, and before they were enveloped and obscured by 
a cloud of steam, and not liable for not at that tlme immediately porting his 
helm. 

Benedict, Taft é Benedict and S. H. Valentine, for libellants. 

James McKeen, for steam-tug Atlas. 

Butler, Stillman & Hubbard and W. Mynderse, for barge Excelsior. 

Bkown, D. J. This is an action, for damages for the loss of the 
Bchoonef Warren Gates through a collision with the steam-tug Atlas 
and barge Excelsior, about 11 o'clock on the night of September 26, 
1878, on the Hudson river, at a point about two miles north of 
Yonkers, whereby the schooner was immediately sunk. 

The Warren Gates was a small schooner of about 73 tons measure- 
ment, 68 feet in length, and 24 feet beam. She was deeply laden 
with a cargo of about 425 tons of coal, having 25 tons on deek, on a 
voyage from Eondout, New York, to Niantic, Connecticut. She was 
coming down about the middle of the river, the wind a strong breeze 
from N. N. W., on her starboard quarter, with foresail and mainsail 
well out, both jibs set, and making from six to seven miles an hour. 
The tide was the last of the flood. 

The Atlas, a steam-tug of 68 feet in length and 17 feet beam, waa 
gbing up about the middle of the river, with the barge Excelsior in tow, 



THE BXCELSIOa. Ï&7 

on a hawser 55 fcithoms in length. The barge was 143 feet long by 23 
feet wide, and was about half loaded, drawing four feet of water. AU 
the vessels had the régulation lights properly set and burning. The 
tng passed the schooner to the right, but, as the libellants claim, 
struck her a somewhat severe glancing blow iipon the port bow of the 
schooner, though this is denied by those on board the tug. The 
main-boom of the schooner, about 50 feet long, raked across the 
tug, carried away the top of her pilot house, broke the steam- 
whistle, bent the smoke-stack, and, it is said, became some'what 
entangled in her upper Works. She soon cleared, however, and 
shortly after the barge struck the port bow of the schooner nearly 
head on, in conséquence of which the schooner sank in about three 
minutes. Her captain was carried down with her, but ^was rescued 
by the tug. The cook was drowned. The mate and one seaman, who 
were the only other persons on board the schooner, were afterwards 
rescued by another vessel. 

The night was dark but clear. Each daims to bave seen the lights 
of the other from one and a half to two miles distant. Shortly beforè 
the collision the wheel of the schooner waa put first nearly to star- 
board, and then hard a-port, when, as alleged in the libel, a collision 
seemed unavoidable from a sudden change of cOursé in the steam- 
tug; and there is no doubt that as the tug passed her the schooner 
bore somewhat to westward ; for, when raised a f ew days afterwards, 
she was found heading one or two points to the West of the line of the 
river. But, as to ail the time prior to this change of the sohôonér's 
wheel, the testimony of the parties, both as to the situation of the 
two vessels and their respective coursés, is in irreconcilable èônflict. 

Upon the schooner the mate was at the wheel, and there was no 
other lookout than the captain, who had charge of the' navigation. 
He remained abaft the wheel, claiming that on account of the spray 
from the bows it was a better situation for a lookout that night, He 
testified that he first saw the vertical white lights of the Atlas when 
two miles off, as he stood by the rail on the starboard quarter, ànd 
that thèse white lights were then seen between the two masts beneath 
the fore boom on his port side. Shortly after, he says, he went to 
the rail on the port quarter, and presently saw the red light of the 
Atlas about on a line with the port rail of the sohoOner ; that it was 
three or four minutes after having seçn the white lights that he first 
saw the red light of the Atlas about a point on his port bow, and 
that he kept watching it from that time on ; that a short time after 
— two minutes, more or less — he saw the green light still on his port 
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tow ; tbat he then apprehended a collision, and ordered the wiieel put 
hard a-starboard, but that before there was time to starboard the 
■wheel the steamer's red light came again suddenly in view, -when 
be ordered hard a-port, and took hold of the wheel to help, and that 
he had hardly time to give the order hard a-port before the collision. 
On bis cross- examination he says that he first saw the colored light 
when he was standing on the lee side, and saw the red light parallel 
with the lee rail, and that when he saw the green light he was in the 
same place, and saw it in the same direction; that up to the time of 
seeing the green light his course was not changed, but that they came 
dpwn the middle of the river as straight as the schooner could be 
steered. 

The mate, who was at the wheel, testified that he first saw the white 
lights on his port bow twelve or fifteen minutes before the collision; 
that three or four minutes afterwards he saw the steamer's red light 
about one point off his port bow, which remained in sight may be 
seven or eight minutes ; that up to that time he had made no change 
at ail in the cours© of the vessel, but sailed straight down the middle 
of the river; that she would yaw about three-quarters of a point upon 
either side; that be next saw the green light when three or four 
lengths of the schooner (about 250 feet) distant from the steamer, 
and that this green light bore a little on his port bow, when he got 
the order hard a-starboard, and before it was hard up he got the 
order, "The red light in sight again; hard a-port;" that he saw the 
red light himself the second time ; that there was no interval to speak 
of between the order to starboard and the order hard a-port, and 
between the order hard a-port and the collision was a very short 
time — about half a minute, or a minute at the most. 

The seaman who was below, off duty, was attracted on deok by 
hearing the oaptain sing out, "A light on the lee bow." Hethrew 
away his pipe, came on deck and went forwàrd, and says he saw the 
red light from a point to a point and a quarter on the lee (port) bow; 
that it remained in view about five minutes; that ho then saw both 
lights, and in two or three seconds saw the green light, when the tug 
was about five lengths of the schooner away (350 feet) and pretty 
near ahead ; that he next saw the tug's red light ; that the collision 
was so soon after that he had to "fly out of the bows;" that the tug 
hit the schooner on the port bow, a pretty heavy glancing blow, and 
that the barge struck less than half a minute afterwards, square on. 

From ail the surviving witnesses of the schooner, therefore, the 
testimony is uniform that the lights of the tug and tow were at ail 
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times uponthe scliooner's port bow, and that the tug's rôd?'ligM?OEindJ 
not her green light, was visible until within thrée or four leûgtlïs iofi 
the schooner, when, by a sudden change, the steamér'fl green light 
was seen, threatening an immédiate collision, ■when the sehooner's 
helm was changed as a maheuver in èxtrsmis to ease the blôw. 

The testimony of the pilot and captain of the steamer is directly 
to the contrary. The pilot testifies that he-first sawthe lights of the 
schooner about two miles off, a little on his starboard bow, but could 
not at first make eut which lights they were; thât her coursé was 
zigzag till about one mile distant, when she Showed a green light 
onlyon his starboard bow; that she kept on that course till her 
green light was about two points oflF on his starboard bow, when he 
could see her sails plainly at a distance of 400' or 600 feet, more or 
ïess, when she changed her course, shutting in hér green light and 
showing her red light only; that at that time the schooner was so 
far upon his starboard bow that he could see the easterly shore 
of the river abaft the schooner; that if she had not changed the 
steamer would hâve passed some 500 feet to the west of her, and 
that upon Her portihg her helin hë put his own helm hard a-port to 
avoid her; that the huU of the tiig did not strike the schooner, and 
that he dropped down as the maiïi boom raked over the tug, and on 
getting up found her headed right on to the easterly shore ; Chat prier 
to porting his helm he was heading about one point to the westward 
of the line of the river; that he did not previously change his course 
at ail after first making the schooner's lights, and that he was three- 
quarters over towards the easterly shore ; that there was no other 
person on deck éxcepting the captain, who was lying down in the 
pilot-house when the lights were first seen, and got up almost imme* 
diately thereafter; and that the pilot-house was 15 feet from the 
stem of the tug. 

The captain testified that the tug was going up the middle of the 
river, as near one side as the other, and heading straight up the river; 
that he first saw the schooner's green light, from one to one and a 
half points ofif his starboard bow, three-qufcrters of a mile away; that 
the green light remained in view about three or four minutes, when 
it was shut off and the red light became visible when about 300 
feet off from the tug; that had the schooner kept on without this 
change she would bave passed 100 feet clear to starboard; that at 
the time of this change he could hardly see the huU of the schooner, 
but could see her sails ; thàt the tug's helm waa immediately put hard 
a-port, and that the huU of the tug did na;t strike the schooner. On 
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hÎ8 croes-ezaminatîon he repeatedly stated that the green lictht, af ter 
beiBg first seen on the starboard bow, did not bro^dea oii more to 
starboard, but approached the stem; and that the red light, when first 
seen, was nearer the stem on the starboard bow than the green light 
■when first seen. On the redirect he stated that the schooner "seemed 
to be coming for us ail the time;" but he afterwards said that the 
green light, after being first seen, did broaden off on the starboard 
bow, and that no flash-light was shown by the schooner. 

Both the captain and the m.ate testified that the captain of the 
schooner, when he got aboard the tug, stated to them that he ordered 
his wheelsraan to put the wheel to starboard, but that the mate, 
instead, put it the wrong way, hard a-port. This was denied by the 
captain of the schooner. 

The tug and tow were going with the tide at the rate of about seven 
knots, and the schooner at about an equal speed, so that they were 
approaching each other at the rate of about 14 miles per hour, 
or a mile in a little over four minutes, or about 1,250 feet per min- 
ute, and 20 feet per second. 

It is impossible that thèse two acoounts of the positions and courses 
of. the respective vessels can both be correct. If the schooner's 
green ,light was seen, as stated, upon the steamer's starboard bow 
only, up to within a minute of the collision, it is impossible that the 
steamer's red light should bave been seen at ail, up to that time, by 
those on board the schooner, much less upon the schooner's port 
bow, as sworn to by those on board the schooner. Neither vessel had 
any proper lookout, properly stationed. That a master in charge of 
the navigation, standing abaft of the wheel, is not a proper lookout, 
bas been often adjudged. St. John v. Paine, 10 How. 585; The 
Ottawa, 3 Wall. 268; The Nabob, 1 Brown, Adm. 115; The Genessee 
Chief, 12 How. 462-3. Testimony to that effect was given upon the 
trial; and the statement of the captain, that the spray thrown up by 
the vessel forward rendered the after-part of the vessel a better place 
for observation, cannot be accepted. The seaman who came up and 
went forward just before the collision, in my judgment did not corne 
on deck at the time he said he did, some five minutes before the col- 
lision, but, as the master testified, only shortly before, when the 
shouts eaused by the impending danger attracted his attention. He 
came up, not on duty, but for his own safety, and too late to be of 
any service in the navigation of the schooner. So the steamer, like- 
wise, had only the pilot and the captain in the pilot-house, and 
thèse bave been repeatedly held not to constitute a proper lookout. 
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The Nàbdb, 1 Brown, Adm. 115, 124; The Ottawa, 3 Wall. 268; The 
Catharine, 17 How. 177. 

The want of a proper lookout, it is true, is immaterial, if it in no 
■way contributed to the accident, (The Farragut, 10 Wall. 334 ; The 
Fannie, 11 Wall. 238, 243;) but the question hère is whether the 
lighta visible from the one vessel to the other Were in fact ôorrectly. 
seen and noted; and whether the witnesées, in the accounts they 
give, did see what they now profess to hâve seen. The présence oi- 
absence oï a; proper lookout, and the position of thë-^îtnessés, and 
the probabilities of correct observation, are of the greàtest importance, 
where tlie accounts given are irreconcilable. • " ' 

The position of the captain and pilbt in the pilot-house'of 'the 
steamer, irithin 15 or 20 feet of her Bows, would be for the most part 
as favorable for observation as the position of a lookout pr'opër upofi 
the deûk forward; and yet it is not impossible fhàt thô red li2lit"of 
the schooner, if hidden by her jibs from the pilot-hou'ëej thight' àt 
some moments hâve been visible from the deck. But the positîoïï'ôf 
the captain of thei schooner abaft of the wheel cannot be admitted 
for a moment as a proper position for à lookout, -when sailing full 
and free with a strong wind, and in case of a conflict Oif testimohy 
observation reported from such a position must be deemed partial, 
interrupted, and incomplète, and entitled to far less weight than thàt 
of a lookout properly stationed. The changes of the lights of the 
steamer, as he testifies they were seen from the schooner just before 
the collision, could not, in my judgment, hâve been caused, as he 
allèges, from any oorresponding changes in the course of the steamer 
during the very short period of time in which they are said to hâve 
occurred. He says the steamer changed from red to green, and back 
again from green to red, foUowed immediately by the collision, and 
ail so quick that the two orders, first to starboard his wheel and 
then hard a-port, could not be f uUy executed in the interval of thèse 
changes. It is impossible that the steamer, encumbered by a tow, 
could bave swung first one way and then the other, so much as to 
change thèse lights in so short a space of time. The changes are 
wholly denied by the captain and by the pilot of the steamer, who 
say that the only change they made was that of a port wheel after 
the schooner's last change, viz., putting her wheel hard a-port, and 
any such repeated changes by the steamer as alleged by the captain 
of the schooner are in themselves highly improbable. The Wenona, 
8 Blatchf. 499, 504. 
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The testimony of Lutz, the seamaji, relied on to oonfirm tbat of 
the master, I do not accept, because I think he came up on deck 
and went forward at the time qf the excitement occasioned by the 
appréhension of an immédiate collision. , The libellants', account, 
therefore, of wbat preoeded and led to the collision, cannot, in my 
judgment, be relied on. , 

The testimony and ciroumstances, taken ail togetber, lead to the 
conclusion that the vessels were approaching each other, from the 
first, nearly head oq; that the sehooner was a little to the eastward 
of the steamer in the riyeç, upon a gênerai course direoted nearly 
straight downward, but yawiog considerably on each side, but more 
to windward, and thus making up continually towarfis the stem of the 
steamer, as the eaptain of the latter testiûed ; and that the steamer 
was headiug very nearly directly up the river, This is confirmed by 
the testimony of the captaiu of the barge, who testifies that he saw 
both lights of the sehooner directly ahead, half a mile distant, a.nd 
that she came down bo nearly head on that he could not tell on which 
side of the steamer she would pass. The eaptain and. the pilot of the 
steamer do not admit seeing the two lights of the sehooner at that 
distance, but only the green light, and it is suggested that the red 
light was obscured by the sohooner's jibs. The two lights of the 
steamer should a,t the same time hâve been visible upon the sehooner, 
and, in my judgment, would hâve been seen by a lookout upon her 
bow. It is quite likely that the eaptain, as he testiftes, saw, while 
standing byhis starboard-quarter rail, the steamer' s vertical white 
lights a good deal upon his port side, when the sehooner was yawing 
extremely to windward; and that, on account of the distance of the 
light to port, he, did not keep any subséquent watch upon it; that 
the steamer's lights were more oij less obscured by the sohooner's 
sails, and that it was not until they were close upon her that either 
the steamer's red or green light was seen; that the sudden and unex- 
pected appearance of thèse lights in succession — first the red and then 
the green light — led to' the shouts of hurried and confused orders, 
startled the seamaa off duty below and brought him on deck, and 
that the apparent changes of the steamer's lights were only such as 
he successively saw in the moments of excitement, which did not 
permit of his ascertaining the true course and bearing of the steamer, 
and led to a hasty and imprôper change of course. 

The testirnony of the captaîn and mate of the steamer can be 
sufficiently relied on, I think, to show that thé sphooner was sorae- 
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•what upon the tug's starboard bow, iso that it is impossible to say 
that the schooner's change of course did not contribute to the coUiBion. 
If any change of course by the schooner was justifiable, it was only 
by starboarding the -wheel, and not by porting. 

The failure of the schooner to show a torch-light, as required by 
section 423é of the Eevised Statutes, must also be held to be a fault 
in this case whieh contributed to the collision. There is no reason 
to doubt the testimony of the captain and pilot of the steamer that 
they saw the schooner's green light for a considérable time before 
the collision. Their failure to see the red light also, which was seen 
by the captain of the tow and which must hâve corne into view more 
or less, can only be accounted for by gross neglect in observation, or 
else by the red light being for the most part obscured by the schoon- 
er's jibs. The relative situation and courses of the vessels were such 
that Buch obscuration is quite possible. Had the captain of the 
schooner, or any proper lookout, been forward and seen the situation 
of the steamer, he would bave known that this was possible, and 
would hâve been bound to take précautions against it. The Wenona, 
8 Blatchf. 499, 512; The Vesper, 9 Fbd. Rep. 569, 574. The exhi- 
bition of a torch-light in such a case would hâve put the steamer upon 
her guard, and repaired in a measure the misleading effect of the 
obscuration of the red light. The case is therefore within the décis- 
ions in the case of The Ekanorà, 17 Blatchf. 88, 101-2, and in Craw- 
'ord V. The Niagara, 6 Fkd. Ebp. 910; since it is impossible for the 
court to say that the exhibition of a torch-light would not hâve eon- 
veyed additional information to the steamer for avoiding the collision, 
(The Alahama, 10 Fbd. Rep. 394;) and it is only where it clearly 
appears that the exhibition of a totch-light could not bave served any 
useful purpose, or given any additional information a» to the position 
or course of a sailirig-vessel, that the omission to comply with section 
4234 can be held to be immaterial. Schooner Margaret, 3 Ped. Ebp. 
870; The Léopard, 2 Low. 241; Kennedy v. The Sàrmatian, 2 Ped. 
Eep. 911; Waringy. Clarke, 5 How. 441, 465. 

The schooner was therefore in fault for not keeping a proper look- 
out, and for failure toexhibit a torch-light ; and her change of course 
was in the wrong direction and contributed to the collision. 

I think it must ialsd be held that the tug wàs in fault in not hav- 
•ng a proper lookout, and in not taking any steps seàsonably to kéep 
rrat of the way of the schooner. The testimony bf the pilot, that tbe 
âchooner was so fafr to the eastward that the tug 'without change of 
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couree woald hâve passed 500 feet clear of her, is not, ,1 think, to be 
relied on. His account of the situation différa materially from that 
given by the captain, and both differ from that given by the captain 
of the tow. The local rôles required the steamer to be upon the 
easterly sida of the river. The pilot says she was three-fourths over, 
while ail the other witnessea say she was in the middle of the river. 
The pilot says that the green light of the schooner was broadening off 
on his starboard bow as she approaohed. The captain, on his direct 
examination, said that the red light, when it first appeared, bore one- 
half a point on his starboard^bow, and was about 300 feet off; and on 
his cross-examination he said repeatedly that the green light was 
continually approaching the stem, instead of broadening off, from the 
time when he first saw it, three-quarters of a mile disfant, till the red 
light appeared, and that the schooner "seemed to be making for us 
alithe time,;" and heestimated,. on direct examination, that he would 
have.cleared tlje schooner, if she had not pQrted.by 300 feet, but on 
cross-examination put it at 100 feet only, instead of 400 or 500, as 
testified by the pilot; while the captain of the tow, who saw both her 
lights, says she came so near head on that he could not tell on which 
side she would pass. The pilot says he was not watching her lights 
ail the time ; and had the schooner been so far to the eastward as 
the pilot test^fies when she first showed her red light, i. e., so as to 
pass from 400 to 500 feet clear, and being at that time only 300 
feet off, jt is incredible, no matter how suddenly the captain of the 
schooner may hâve been surprised on first seeing the steamer's colored 
lights, that he should hâve ported and, ran far ont of his course across 
the steamer's bows ; nor, in that. situation, could <^e steamer's colored 
lights have.failed to haye been seen.much earlier. Haney v. The 
Baltimore, etc., 23,How. 291; TAe Carroll, 1 JBen. 290. , Just how 
spon the captain of the stean^er got up to observe the lightf, is an 
opien question. He says he first saw the green light three-qnarters 
of a mile off, one to one and a half^points on hisstarboard bf?^ ;,that 
this light drew up towithin half a, point of his,st^m. When -300 feet 
distant the green'light was shut in and the red light came suddenly 
in yiew; yet, though the schooner was so n^g,ç, and coming sonearly 
direetly upon her, the steamer iook no step? whatever to keep out 
of the way; Whether, therefore, regard be had to the testimpny of 
the captain of the tow, who saw both lights, oi; to that of the captain 
of the, steamer, who says he saw only the greenone, and that one 
continually drawing nearer tp the stem of the steamer, I think itcleai 
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that he took no such seaSonable précautions to avoid the sohobner ai 
is incumbent upon a steamer, even with a tow. The Favorite, 9 
Fed. Eep. 709; The Nabob, 1 Birown, Adm. 115. 

Where there is plenty of sea-room, a steamer encumbered by a tow 
is for that very reason bound to take early précautions to give a sail- 
ing-vessel ample margin for passing. 

The évidence in this case shows that for a considérable period 
before the collision the vessels continued to approach each other 
nearly head on, at the rapid rate of nearly 14 miles per hour; yet 
the steamer made no change in her course till after the schooner's 
red light appeared, some 10 to 15 seconds only before the collision; 
ijvhile if both the schooner's lights were not seen, but only the green 
light, in conséquence of the red light being obsoured by the jib, nev- 
erthèless, the f ailure of the schoonôr to haul more to starboard under 
the green light exhibited, as would naturally hâve been expected, and 
the f act that she drew up continually in the opposite direction, which 
I think is proved, notwithstanding the captain's final modification of 
bis testimony, was sufficient to apprise the captain of the steamer of 
some exceptional circumstances in the situation which required him 
to keep well off, and also to sound signais of alarm, neither of which 
was done. His final change of helm, just before the collision, was 
sufficient probably to avoid much injury to the schoonef by the 
steamer itself, but ineffectuai to save the towfrom coUiding with and 
sinking her. 

As respects the barge it is claimed by the libellants that she.might 
easily hâve avoided the collision by porting her helm; and that, being 
some 50 fathoms astern of the steamer, had she done so the collision 
between the tug and the schooner must hâve been àvoided. AU the 
witnesses, however, agrée that the steamer 's whistle was broken ofif 
as she was raked by the boom of the schooner, and that the immédi- 
ate escape of steam was so great as cômpletely to obstract further 
observation. The captain of the tow testifies thât as soon' aâ he saw 
the sèbooner coming down on the port side he immediatëly poïted 
his helm, and did whàt he could to avoid her, and that he did'ûbt 
previously know on which side of the steamer she would pfeètf.' It 
would seem that there must hâve been two or three seconds— eviflently 
not more than that, considering thôcombined speèd Of'botb Vessels— 
when, if he had beeu on the strict watch, he might hâve seen thô 
light of the schooner as she pâïSed to thé port side of the st'eà'tnèr 
before the escape of steam had obstructed the view; but as'thè cap- 
taini df the tow was not primarily reE^onsible for the natigatîôn,' ùdir 
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bonnd to keep a Btriot and constant lookout for Tëseels ahead, Ithink 
he is not chargeable legally with knowledge, against his own testi- 
mony, for what he might hâve seen durlng the short space of two or 
three seconds; and thathis failure to notice this momentary appear- 
ance of the schooner's light on the port side before it was obscured 
by the escape of steam, which might, if it had been seen, hâve led 
him to port his helm sooner, is not legally chargeable against him as 
négligence; and there being no other fault chargeable against him 
upon the évidence, the collision of the tow with the schooner must be 
charged to the fault of the steamer, which was responsible for her 
navigation. 

The libel should be dismissed as against the Excelsior, with costs, 
and the libellants should hâve judgment against the Atlas for one- 
half tiieir damages, with costs, with a référence to compute the dam- 
ages. 



The a. R. Gray, 
(Clrouit Court, E. D. New York. May 27, 1882.) 

COIiLISIOW — TUG AND Tow — FiCTITIOUB DAMAGES. 

Where a boat was towed out of a crowded slip stem f oreruost by a tug, and 
was drawn against the bow of a canai-boat lying in the slip, the owner of which 
libelled the tug and claimed $1,000 damages for the collision, and on the trial 
the damage proved was a crack in the how-stem of the canal-boat so struck, — 
to repair which perfectly at the présent time it might be necessary to take out 
the stem and rebuild the bow,— while the claimant of the tug brought many 
witnesses to show that the crack was a " season check," the efect of weather 
and not the resuit of collision, and could bave been drawn together with bolts 
at the time at a trifling expense, held, that the libel must be dismissed, on the 
évidence, with costs against the libellant. 

'". C. Çamp6cM, for libellant. 

tV. W. Goodrich, for respondent. 

Benbmct, D. J. I entertain no doubt that the claim of $1,000,. 
now made for damage to the libellant's boat bythe collision referred 
to in the libel, is in great part, if not whoUy, fictitious. The split in 
the stem which the libellant asserts was caused by the collision, but 
which many ■witnesses déclare to be a "season check," may hâve 
been caused by the collision referrpd to; but, if such be the fact, it 
does not follpw that any appréciable damage to the boat resulted 
therefrom. There; is a great weightof évidence to the effect that the 
boat was not injured, I am entirely clear in, the conviction that 
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there is no foQudation for any sach olaim as the libellant has sought 
to establish. • 

Thé proper conrsé, undér suchi circumstances, is to dismiss the 
libel and condemu the libellant in costs. 



Thb Vidal Sala. 

{District Court, s. B. Gwrgia. April 24, 1882.) 

AdMIBAIiTT— JtnsiBDICTIOK— DOCKOTQ OoNTRACT. 

A contract which stipulâtes with the libellants that " tbeir charge for at- 
tending to carrying ont of dockiug, with crew's assistance, raising steamer^ 
clearing and keeping dock clear of water to an extent necessary forworking at 
the shaf t while she is undergoing repairs, corering, releasing, rent, and ail othér 
ezpenses which may be incurred in carrying ont of such repairs, to be $2,500," 
to be paid on the satisfactory termination of the contract, is purely maritime, 
— •' a contract concerning the sea," over which admiralty has jurisdiction. 

In Admiralty. Libel in rem for use of dry-dock. 

Chïsholm é Erwin, for libellants. 

Mr. Mereer, for respondent. 

Eeskinb, D. J. The libel is based upon a written contract made in 
the city of Savannah, between S. Patman, as agent of the Spanish 
steamer Vidal Sala, then lying in the port of Charleston, South Caro- 
lina, disabled, having her propeller shaft broken, and James K. 
Clarke & Co., libellants. The following is a copy of the contract : 

" Savannah, December 31, 1881. 

"James K. Clarke & Co., City — Bear Sirs: In confirmation bf our verbal 
àgreement, I hereby repeat that it is mutually understood and agreed between 
your good selves. as owners of the dry-dock, and myself, as agent' of the Span- 
ish steamer Yidal Sala, that the said steamer will enter your dry-doek upon 
jher arrivai hère, for the purpose of attending to certain repairs to her ma- 
chinery, and that you will hâve the dry-dock in readiness to receive her on 
Tuesday next, the second prox., unless prevented by some unforeseen acci- 
dents or iaipediments. 

"Your charge for attending to and cariyiiig eut of docking, with crew's 
assistance, raising steamer, clearing and keeping dock clear of water to an 
extent necessary for the working at the shaft while the steamer is undergoing 
repairs, covering, releasing, rent, and ail other expenses which may be incurred 
in the carrying ont of such repairs, to be $2,500, say twenty-flve hundred dol- 
lars, such sum to be paid to you (libellants) by me, (Fatman,) for account pf 
whom it may concerh, upon the satisfactory termination of the contract. It 
Is understood that thé dry-dock and its owners are not to beheld liablé fôr 
any accident that may happen through the giving way,brèaking, or other 
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accidents *ha,t may occur, over which they hâve no control. It is furthet 
understood and agreed that should the said Yidal Sala be lost before entering 
your dock, this contract shall be considered null and void, Please acknowl- 
edge the above and oblige, dear sirs, youra truly, S. Fatman. 

"Keceived just now foUowing telegram: ' Weather permitting, Vidal Sala 
leaves hère Monday, arriving Tuesday, to enter dry-dock, of which please take 
note.' " 

As the question now presented for détermination arises on excep- 
tions to the jurisdiction of the coqrt, because, as is alleged, this con- 
tract for the use or rent of libellants' dry-dock is net a contract mar- 
itime in its nature, and consequently not oognizable in the admiralty, 
therefore nothing more than an outline of the libel and its amend- 
ment need be given. The libellants say that they are engaged in 
the business of docking vessels needing repairs ; that they are the 
owners of said dry-dock, and that it is located on Hutchinson's, isl- 
and, opposite the city of Savannah, and within theebband floF of 
the tide; that, assisted by the crew of the said steaïner Vidal Sala, 
they placed her in their dry-dock, and fixed her there preparatofy to 
the repairs which were to be made on her, and when made they re- 
moved her from the dock ; that their, suit is founded upon a contract 
civil and maritime; that the stipulated sum of $2,500 is but a just 
and reasonable compensation for their labor, skill, and use of their 
dry-dock, its apparafcus and appliancea ; that having fuUy and faith- 
fuUy performed the contract, in ail respects, according to its terms, 
they demanded the $2,500, no part of which has yet been paid; that 
the said dockage was furnished on the crédit of the said foreign 
steamer, her tackle, etc., and that the premises are true, and within 
the jurisdiction of this court, 

Where<a party seeks the aid of a court of admiralty to enforce a 
spécial contract, the entire contract must be essentially maritime in 
its qualities and attributes. It is not sufficient ground for admiralty 
jurisdiction that the contract involves some éléments of a maritime 
nature : the substance of the whole contract must be maritime. And 
a maritime privilège or lien, imparting, as it does, a taeit hypothe- 
cation of the subject of it, is a strict right, and cannot be extended 
by construction, analogy, or iuference. 4 Mas. 330, 19 How. 22. 

The learned proctor for the claimant argued to show that the con- 
tract, in its totality, did not contain those ingrédients which are nec- 
essary to constitute it a maritime contract, and that none of theacts 
done by the libellants were maritime services and gave them np lien 
on the vessel. In support of his views he cited and collated numer- 
ous cases. Those most prominently relied on are Bradley v. Bolles, 
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Abb, Adm. 569, and Ransom v. Mayo, 3 Blatchf. 70. In the first 
case it was ruled that work done upon a vessel in a dry-dock, in 
scraping the mud and bamacles from her bottom, preparatory to 
coppering her, is not of a maritime eharacter, the court remarking 
that the services were mère shore work and menial, requiring no 
meehanical skill, and did not relate to repairs, or any bettérment 
attached to her in promoting her safety or navigation, bût were dnly 
preliminary to the réparation intended to be put upon her. In the 
other case a libel in personam was brought against a ship-builder tO 
recover for damage done to a vessel in conséquence of her having 
broken her fastenings upon the ways, as she was being hauled up to 
be repaired in the ship-yard. The district court dismissed the libél, 
on the ground that the duty of the rëspondent did not arise out of a 
maritime contraot; that the contract was made upon land, and 
related to service to be performed upon land; and that, therefôre, the 
case did not fall within the admiralty jurisdiction. Onappéal to the 
circuit court, Mr. Justice Nelson conourred with the district court. 

Three years later the case of Wertman v. Griffith, Id. 560, came also, 
on appeal, bef orè the same eminent judge. It was a libel in personam 
to recover compensation for services rendered by libellant, who was 
the owner of a ship-yard, together with certain apparatus, consisting 
of a railway cradle, etc., used fqr hauling up vessels out oî the water 
and Bustaining them while they were being repaired. ObJectionB 
were raised to the jurisdiction, upon the ground that the agreement 
for the service rendered must be regarded simply as a hiring of the 
yard and apparatus. But the court upheld the jurisdiction, and 
decided that the owner of the railway cradle could sue in the admi- 
ralty, although the repairs were made by other parties. Said the 
court : "The service requires skill and expérience in the business, and 
is essentail to the process of repair. I do not go into the question 
whether this is a contract made or service rendered on land or on watei . 
It undoubtedly partakes of both characters. But I am free to confess 
I bave not much respect for this and other like distinctions that hâve 
sometimes been resorted to for the purpose of ascertaining when the 
admiralty bas and when it bas not jurisdiction. The nature and 
eharacter of the contract and the service hâve always appeared to me 
to be the sôunder guide for determining the question. Although a 
distinction may be made between this case, in the aspect presented, 
and the case where the ship-master is employed to make the repairs, 
I am inclined to thînk that it is not a substantial one, and that to 
T.12,no.2— 14 
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adopt ii would be yielding to a refiAemjent which: I am always rekc- 
tant to incorporate into judicial proceedings. A distinction, te be 
practical, should be one of substance, and one wbich strikes the oom- 
mon sensé as founded in reason and justice." I do not see clearly 
how tbese cases are to be reconciled. 

In the case of The Bwrk Alexander McNeil, Savannah News, Novem- 
ber 26, 1874, this court held that wharfage is a maritime lien, and may 
be enforced in the admiralty, the court observing that "the owner 
and master of the ship, or the ship herself , or the proceeds ariaing 
from her sale, may be proceeded against in the admiralty to enforce 
the payment of wharfage, dockage, or pierage." Whatever doubt 
arose in regard to the correctness of this ruling is now put at rest 
by the suprême court of the United States in the case Ex parte Easton, 
95 U. S. 68, where it is expressly decided that claims for wharfage 
are cognizable in the admiralty; and Mr. Justice Clifford, in giving 
the opinion of the court, said : 

" Thèse remarks are sufBcientto show that wharves.piers, or landing places 
are well-nigh as essentîal to commerce as shipsand vessels, and are abuudantly 
sufficient to demonstrate that the coatractfor wharfage is a maritime cpn- 
tract, for whiçh, if the vessel or water-craft is a foreign ope, or belongs to a 
part of a state other than that where the wharf is situated, a maritime lien 
arises against the ship or vessel in favor of the proprietor of the wharf. 
Water-crafts of ail kinds necessarily lie àt a wharf When loading and ùnload- 
iiig; and Mr. Benedict says thàt the pecuniary charge for the use of the dock 
or wharf is called wharfage or dockage, and that ît is the subject of admiralty 
jurisdiction. * * * Such érections (wharves) are indispensably necessary 
for the safety and convenience of commerce and navigation, and; those who 
take berth along-side of them, to secure those objects, dérive great beneflt from 
their use." 

If wharves are essential to commerce, navigation, and for the pres^ 
ervation of ships and other vessels, then it must foUow, by parityof 
prinoiple, that quaye, marine piers, and docks, whether it be the com- 
mon or slip-dock, or the wet-dock, where vessels are protected froto 
the influence of the tide by closing the dock gâtes, not during thie 
flowing but during the ebbing of the tide, thus keeping the vessel 
afloat at low water, are equally indispensable for like purposes and 
usesj and entitled to like maritime privilèges or liens. 

Opposite the city of Savannah, forming the left bank of - the 
Savannah river, lies Hutchinson island, and there, the libellants 
allège their dock is located. No description of it having been pre- 
sented to the court, I shall endeavor to give a sketch of » dry or 
graving dock, presuming that thèse docks are similar to eaah cther. 
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Tt is a- water-tight chamlier, fitted -with timber or iron gâtes, ■which 
are shut against the tide after a vessel has entered for the purposeof 
being inspected or repaired. When admitted she is placed on cer- 
tain blocks in the center of the dock, and as the tide recèdes the 
water is let out until it is level with low water. And if it becomes 
necessary for the examination or repairing, the water below low tide is 
generally pumped out by steam, and the vessel must be continually 
shored up, as the process of emptying is carried on, that she may be 
kept on an even keel and prevented f rom straining or careening. Thus 
it may be seen that the work of the dockmaster nécessitâtes expend- 
iture of money (exclusive of that invested in the dry-dock proper) 
for apparatus and implements, and also requires mechanieal skill and 
great care in conducting the business of dooking. And notwith- 
standing a vessel, during inspection or repairment, may rest high and 
dry ou the bottom of the dock, and indeed ships and other water- 
cfàft are frequently thus left alongside a wharf on the recession of 
the tide; yet, when a vessel enters a dry or graving dock she floats 
in, and when she leaves it she floats ont. 

Eecurring to the case oî Bradley v. BoUes, supra, where, as already 
observed, it was held that a person hired to sorape the bottom of a 
foreign vessel in a dry-dock before coppering, could not sue in the 
admiralty, the service being menial and mère shore work, requiring no 
mechanieal skill, this décision, to my mind, divaricates from those 
raies and principles which govem the jurisdiction of the admiralty. 
But, be that as it may, the point ruled there is but approximative to 
the question for détermination in the case at bar. Choate, J., in the 
récent case of TIu Windermere, 2 Pkd. Eep. 722, held that the libel- 
lant had a maritime lien for services in removing ballast from a for- 
eign vessel, in the port of New York, for the purpose of putting her 
in condition to receive cargo. As to the case of Ransom v. Mayo, supra, 
oited byrespondent, it was virtually overruled hyWertmanv. Griffith, 
sivpra. 

Whether a contraet is maritime or not maritime dépends, not on 
the place where it was made, but on the srdyect-matteroî the contraet. 
Some maritime contracts — those of marine insuranoe, bottomry, re- 
spondentia, and affreightment — are not only made on the land, but are 
performéd on the land; the first three by payment of the money, the 
last by delivery of the goods and payment of the freight. Ins. Co. v. 
Dunham, 11 Wall. 1. 

Fairly interpreting the entire contraet, is it maritime in its nature? 
Ex tota materia emergat resolutio. It stipulâtes with the libellants 
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that theiï "charge for àttending to carrying out of docking, -with 
crew's assistance, raising steamer, clearing and keeping dock clear 
of water to an extent necessary for working at the shaft while she is 
undergoing repairs, covering, releasing, rent, and ail other expenses 
whicli may be incurred in carrying out of such repairs, to be $2,500," 
to be paid on the satisfactory termination of the eontract. 

The meaning of the term "docking," as employed hère, and as it 
is ordinarily understood by mariners and dockmen, would not be sat- 
iafied by the mère entrance of the steamer into, and her departure 
f rom, the dock ; many and varions additional acts would be neces- 
sary to supply its well-established signification. 

From the gênerai scope of the language .used in the eontract in 
hand, ît will be seen that its spécial and implied conditions make it, 
for example, the duty of the libellants when the steamer gets within 
the dock to place her in position j and as water flows out during the 
reflux of the tide, or is expelled by pumping, to keep her constantly 
shored up, bloeked and braced, and the dock as freé from wàter as 
may be necessary for examining and repairing her, and to guard her 
from becoming hogged, strained, blown over by the wind, or in any- 
wise injured. And, -when the réparation is completed, to safely ïe^ 
move her from the dock. 

No authority bas been presented, nor case referred to, neither bas 
any valid reason been given why the varions acts alleged to hâve 
been done in thie premises by the libellants under the terms of the 
eontract, or by reasonable intendment of it, should not f ail within 
the category of maritime service. The employment oast upon the 
libellants by the eontract required, inter alia, care and mechanical 
and nautieal skill in its performance, and the work done mnst be 
regarded as a betterment of the steamer herself, and as appertaining 
to marine commerce and navigation, and absolutely essentialto rep- 
der her seaworthy and enable her to prosecute her voyage. I think 
the whole eontract is purely maritime — "a eontract concerning the 
sea." So far as my researches and information extend, this ip the 
first time that. this précise question bas come before this court f0r 
décision; therefore it is tome prima impressionis. The maxim ol the 
law is to amplify its remédies, and, without usurping jurisdiction, to 
applyitfl rules to the advancement of substantial justice; and miikt 
out doubt or .hesitancy I pronounee for the jurisdiction and overrul© 
the exceptions. 
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The Favobitb. 

{Ditlria Oowt, N. D. Illinois. May 13, 1882.) 

CoLUBiON— Damages— Limited Liabilitt— Interest. 

Where, in an action for damages arising from a collision, the owners of the 
colliding steamer applied under the admirait^ rules for a limitation of t4!eir 
liability as such owners, and by stipulation with approved sureties agreed to 
make payment of the assessed value of the steamer, and thereby procured her 
release from arrest, Md, that the owners were liable, in addition to such 
assessed value of tbeir steamer, for the interest thereon from the date of the 
stipulation, with costs of the litig^tion. 

Sehuyler & Kremer, for libellants. 

Richberg é Kniep and A. McGoy, for respondents. 

Blodgett, D. J. On thé second of Aùgust, 1877, a collision oc- 
curred upon the waters of Lake Michigan hétween the steam-propeller 
Favorite^ and the àohooner Grâce A. Channon, by which the schooiier 
and her cargo of coal Were sunk, and became a total loss. On thé sii- 
teenth of the sanie month a libel was filed in this court by'the oWnefs 
of the Channon against the Favorite, charging the collièioii'to havô 
occurred through the négligence of those in charge of thé' steamer, 
and claiming to recover as darùages the value of the schooner and 
her freight. A further libel waô subsequently filed by — — Graham 
to recover damages for- the dôath of a ehild who was a passènger on 
the schooner and was drowned by reason of the collision, ànd the 
Providence Washington Insurance Company, who had inèured thé 
cargo of the schooner, and paid the loss which accrued under their 
policy, also filed a libel for the amount so paid. After the filing of 
the libel by the owners of the schooner, and the arrest of the steamer, 
the Kirby Cârpenter Lumber Company, who was the sole bwner of 
the steamer at the time of thé collision, applièd to this court, tinder 
admiralty raies 54, 55, 56, and 5Ï, for a limitatioii bf its lîâbility as 
such owner fôr damages bceasionèd by such collision tô the value of 
the steamer and hér freight then pènding, and such steps were taken 
that the value of the steamer, her machinery, boats, tackle,, apparel, 
and fumitnre, (tbere being no freight pending,) was appraised and 
fixed at $12,397.80, and her owners, by stipulation, with approved 
sureties, agreed to make payment of that sùm intq court whenevôr 
ordered, and the steamer was thereupôn' rëlèased from arfést and 
delivered to her owners. Upon hêaring oi^ pleadings and proqfs of 
the libels for damages, the court f ound thç , steamer in fault, and 
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directed a référence to a oommissioner to take proof and report the 

damages sustained by the respective libellants. The oommissioner 

reported that he finds — 

The value of the schooner, at the time she was sunk by the col- 
lision, was ......... - $15,000 00 

That her frelght then pending amounted to $277.50, for which 
she should be allowed one-half, - - - - - . - 188 75 

Damages in the Graham suit from the death of child, - - 1,000 00 

Damages to Providence Washington Insurance Company, insur- 
ance of cargo, - - -- - 2,50C 00 

Making atotal of damages sustained by the several libellants, - $18,638 75 
By his report the oommissioner finds that the several libellante 
•were entitled to share pro rata in the atnount fixed as the value of 
the steamer at the time of the collision; and he also finds that the 
Kirby Garpenter Company, having appeared as claimant in thèse 
seyeral suits, and contested its liability and the liability of the 
steamer for such collision, is liable for not only the amount called 
for by the stipulation as the value of the steamer, but also interest 
upon the same at the rate of 6 per cent, per annum from the date of 
the collision, together with the costs incurred by the several libel- 
lants in their respective suits. Exceptions are filed tp so much of the 
reports as charge the respondent with interest and costs; respond- 
ent, the Kirby Carpenter Company, insisting that the amount called 
for by the stipulation, which was the appraised value of its interest 
iii the steamer at the time of the collision, constitutes the fuU 
measure of its liability, and that itis not liable beyond that sum for 
interest and costs, or either. 

The only question tp be considered under thèse exceptions, there- 
fore, is as to the correctness of the commissioner's findings in regard 
to respondent's liability for interests and costs. By the fifty-fourth 
rule in admiralty it is provided thai — 

" Said court having caused due appraisement to be had of the amount or 
value of the interest of said owner or owners, respectively, in such ship or 
vessel, and her freight for the voyage, shall make an order for the payment of 
the same into court, or for the giving of a stipulation, with sureties, for pay- 
ment thereot Into court, whenever the same shall be ordered; or, if the said 
owner or owners shall so elect, the said court shall, without sueh appraisement, 
make an order for the transf er by him Or them of his or their interest in such 
vessel and freight fo a trustée to be appointed by the court under the fourth 
section of said act; and upon complianee with such order the court shall 
issue a monition against ail persons claiming damages for any such embezzle- 
ment, loss, destruction, damage, or injury, citihg them to appear before the 
court, and make due proof of their respective clairas." 



It •will be seen that under this raie the court may require the 
appraised value of tke owner's interest in the vessel to bepaid into 
court to await distribution to the several elaimants, or allpw the 
owner to retain possession of the vessel, free of liens and chargea, in 
the premises, on his giving stipulation, with sureties, for the payment 
of the appraised value into court whenever ordered. Inthia case the 
owners were allowed to retain the steamer on filing a stipulation, as 
called for by the raie. The practical effeot of doing thig is to givo 
the OTvners the use of the appraised value of the steamer until or- 
dered to pay it into court. K the respondent had paid the value Of 
the steamer into court, the court could, and doubtless would, hâve 
ordered the money to be put at interest for the beneât of the parties 
concerned pending the litigation. But the respondents, evidently 
preferring to hâve the use of the steamer, thereby using the mouey at 
which she was appraised, instead of paying the money into; court, or 
conveying the vessel to a trustée, eleoted to give a (Stipulation, with 
sureties. It then oontested not only its own personal liability,,hut 
that of the steamer, to the respiective libellants for th^ consequerices 
of this collision, and insisted that the collision occurred through tl^e 
fault of the sehooner and not from the fauli of the steamer, and.aftçr 
iforçing the libellants to an expensive and protracted litigation to 
establish their claims, say it is not liable beyond the amount called 
for by the stipulation ; that it is not liable for interest, and the oosts 
must come out of the fund. 

It seems to me a bare statement of the proposition is sufScient to 
show its injustice and unfaimess'. By coming into court and seek- 
ing to hâve its liability limited to the value of the steamer, there 
would seem to be at least an implied admission that the applicant 
was liable for the conséquences of this collision, and needed the ben- 
efit of the statuts in that regard; and itmight perhaps be urged that 
the owner could not, after such proceedings, be heard to deny its lia- 
bility to the exteht of the appraised value of the steamer. But the 
suprême court having held that, even after a decrée findirig the shiiJ 
libelied at fault, the ownçr may apply for and haye the benefit of this 
statuts, it would seem that the owner bas the reserved right to re- 
quire the persons claiming damages to establish their oasO' by proof ; 
but it cannot, I think, hâve been the intention, either of congress in 
framing the statute or of the suprême court by its rules, that the ship- 
owner, after having had the extent of his liability limited and defined 
by proceedings under the statute, can enter the arena of litigation. 
and contest the question whether he is liable at ail or not at the 
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expense of a fiind in •which he has no longer any interest, whîch he 
has paid or agreed to pay into court as a condition for bis discharge 
from further liability. To allow him to do so would be to put a pre- 
mium upon tbe law's delay, and give the ship-owner tbe rigbt to vex 
elaimanffl for tbe fund whieb he has cited them into court to claim, 
without risk of cost to himself. The practice under this statute bas 
been so limited in this country that but few adjudged cases are 
reported, and I do not find any direct adjudication on this point in 
our courts, although the plain intimation by the suprême court in 
the case of The Wanatah, 95 U. S. 600, is that the owners of the 
offending vessel are liable toi: costs and interest. ■ Our statute is 
taken substantially from the Englièh act of George III. and nnder 
that statute the English court of adtniralty bas always allowed Costs, 
and, in a large number of cases, interest. The Dundee, 2 Hagg. 13T; 
The John Dunn, 2 Wm. Eob. IQO; The Valiant, 1 Wm. Eob. 64; 
The Âmelià, 34 Law J. 21 ; The Northumhna, 39 Law J. 6 ; Smith y. 
Kirby; 2i W. E. 207. 

la this case the stipulation does not, in termâ, reqûire the stîpu- 
lators and sureties to pay interest, and undoilbtedly the liability of 
the Bureties cannot be extended to the payment of interest, unless it 
be for delay after the court bas ordered payment ; but I am so fuUy 
impressed with the obvions justice of the commissioner's findings 
that I shall overrule the exceptions to the report and order that the 
stipulators or their sureties pay into court the sum of $12,397,80, 
mentioned in their stipulation, -within 20 days from this date, and 
that the respondent, the Kirby Carpenter Company, also pay into 
court within said time the interest on the said sum of $12,397.80, 
from the date of the stipulation to the présent time, and that costs 
be awarded against the respondent in each of the suits, to be taxed 
by the clerk. 

Note. That an action for damages for the death of a porson lies in admî- 
ralty, see Éolvies v. O. (& C. Ry. Co. 5 Fed, Kep. 75, 523 ; The (jlarland, Id. 
924; Inre Passenger & Freight T. Co. 5 Fed. Kbf. 599; The Sylvan Glen, 9 
Fed. Rep. 335. As to limited liability of ship-owners, see The Maria and 
Elizabeth, ante, 520; National Steam Nav. Co. v. JDyer, Notes of Décisions, Id. 
527, and cases cited.— [Ed. 
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Thb Abbt Inqalls. 
The Alfred A. 

(IHtirict Court, D. MastaehusetU. April, 1882.) 

1. COLI,1810N— RtTLE OP THE KOAD — VeSSEL ClOSB-HATTLED. 

Where two vessels are meeting, end on or nearly end on, the oneclose-hauled 
on the starboard tack and the other having the wind on her port side, the yea- 
sel close-hauled bas the right of way by the well-settled rule of the road. 

2. FaUIiT— NEGIfllCT OF LOOKOUT. 

Where the lookout failed to see the lights of the approachingvèssel untU too 
late to avoid the collision, liability attaches from such fault. 

John Lathrop, for owners of the Alfred A. 

J. G. Dodge and F. Dodge, for owners of the Abby Ingall?. 

Nelson, D. J. Thèse are cross-libels for a collision between tbe 
Bchooner Abby Ingalls and the sloop Alfred A., which took place on 
the thirtieth of July, 1875, at 10 p. m., about four miles south-east of 
Highland light, on Cape Cod. In the libel in behalf of the Al^'^^'^ A- 
it is charged that the wind, atthe time of the collision, was varying 
from W. by S. to W. S. W., blowing fresh, and the course of tbe Alfred 
A, was N. by W. j that the lookout saw a red light on anotber vessel 
about a quarter of a mile distant, and about half a point on the 
weather or port bow; that the helm of the sloop was thereupon put 
hard to port to keep the vessel off; that the approaching vessel, 
which proved to be the Abby Ingalls, also kept off, although the niate 
of the Alfred A. shouted to the schooner to put her helm hard down; 
nnà that the schooner run into the sloop, striking her on the port 
bow. The case stated in the libel in behalf of the Abby Ingalls is 
that the wind was blowing from about S. W. by W., a fresh breeze, and 
varying slightry; that the schooner was steering close-hauled by the 
wind on the starboard tack, and pursuing a gênerai course of about 
S. by E.; that the lights of the sloop were first seen a few minutes 
before the collision about one-half or three-quarters of a point over 
the port or lee bow of the schooner; that the sloop came straight on, 
luffîng a little as she approached the schooner, and iminediately 
struck the schooner on her port bow ; and that the schooner made no 
change of course whatever, exoept to put her helm to port, when the 
sloop was so near as to render a collision inévitable, to ease the force 
of the blow. 

I am of the opinion that the évidence sustains the allégations of the 
respective libellants as to what took place on board their own vessels; 
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and that the Alfred A. did not luff,. but kept off; and the Abby 
Ingalls did not keep off, -hui kept hér course, and ported her helm 
only when the collision was inévitable, a.nd then only to ease the blow. 
It is also clearly proved that the Abby Ingalls had a compétent look- 
out forward, and had both her ligMs flet and burning. The par- 
ties agrée that the -wind was varying. lis précise direction is not 
material, as the Abby Ingalls was not laying her course, but was 
close-hauled, steering by the wind. It thus appears that the two 
vessels weré meeting, end on, or nearly end on, so as to involve 
risk of; collision ; that the Alfred A., having the wind on bèr pbrt 
side, ported her helm; and, that tlie Abby Ingalls, close-hauléd on 
the starboard tack, and steering by the wind, kept her course. It 
seems to be weU settled that under sùch conditions the vessel cldse- 
hanled OSi'the ètarboard tack, bas the rîght; of way. Bentley v. Goifne, 
4 Wall. '509 j'TAe Ontario, 2 Low. 40^ 'afflrmed on appeal; Sici/t v. 
Brownéli, i Holmes, 467; ThéMûtyDoane, 2 Low. 428. The reason 
is that jn tbe case of a sailing-vessel on the port tack,'whether closeJ- 
hauled or not, tbe effect of porting her helm ia to go off before thè 
wind, and the command is preserted; but if sbe is close-hauled on 
the starboard tack the effect of porting is to bring her head up against 
the wind, so as to render her unmanageable. By tbe well-settled law 
of the rôàd, the Abby Ingalls had thé 'right of way, and by keeping 
her course until thé collision was inévitable, pefformed her whol© 
duty. 

I am of the opinion that the accident happened from the failure of 
the lookout of the Alfred A. to see and report the schooner in season. 
It appears from the testimony of the pilot, who was at the wheel, 
that thie first he knew of the approacH of the schooner was from the 
lookout calling out tô him, "Do you see that vessel ahead?" to which 
the pilot replied, "No; let me kiibw in season." Directly after this 
the Word came from the lookout, "Hard a-port." The wheelwas at 
once put hard to port, and the sloop swung off from two to three 
points ; but too late to avoid the collision. This very plainly shows 
that tbey were close upon each other when the lookout first saw the 
schooner. The atmosphère was clear, without haze or fogj and 
there was no reason why the schoonef's lights could not hàvé bèèn 
seen by the lookout in ample season to avoid the collision. ■ ' ' 

The libel of the Alfred A. against the Abby Ingalls is to be dis- 
missed, with eosts ; and in the case of the Abby Ingalls "against th© 
Alfred A. there is to be an interlocutory decree for thé libellants. 

Ordered accordingly. 
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The Eoman.* 
(Disiriet Court, E. D. Pennsylvania. March 31, 1882.> 

1. Admibaltt— CÎOLI.IBION— Pailubb to Displat Tosch— Inflammable Caroo. 

Thefact that a vesael carries a deck load of pine wood will not relieve het 
f rom liability for a collision caused by the failure to exhibit a lighted torch 
upon the approacli of a steamer and the substitution et a leas brilliant lîght in 
place thereof . 

2. SAMB— NeglIGEKCB OP SrBAMEIt— FaILTJRB to BEB LlflHT. 

If in such case the light actually exhibited should hâve been seen by those in 
charge of the steamer in time to avoid the collision, and the failure to see such 
light contiibuted to cause the collision, the loas will be apportioned between 
both vessels. 

Libel by the master of the schooner Theresa Wood against the 
steam-ship Eoman, to recover damages for injury to thè schooner by 
colliBion. The foUowing facts appeared from the testimony: The 
oollision occurred in the Atlantic océan off Great Egg harbor. The 
night was dark, but not stormy. The schooner was loaded with pine 
wood, and carried a deck load of the same material. She had only 
her jib-sail set, the other being lowered. She was standing off shore, 
heading a little to the E. S. E., and was making no headway. The 
steamer was on a course N. E. by E., and was seen from the schooner 
wben the vessels were about a mile and a half distant. No lighted 
torch was shown, as required by act of congress, but instead thereof a 
globe lantern, containing a bright light, was swung by the mate stand- 
ing in the stem of the schooner. The respondents alleged that this 
light was insufScient, and was not seen from the steamer, and that the 
collision occurred through the failure of the schooner to exhibit a 
proper light. The libellants alleged that the inflammable nature of 
the cargo rendered the lighting of a torch on deck dangerous, and 
that they were authorized, by a notice of the secretary of the treas- 
ury issued September 22, 1871, to feubstitute in such case a globe 
light therefor; that the light substituted should bave been seen from 
the steamer, and was actually seen by some of the crew; and that 
the collision was caused by the bad steering of the steamer. Upon 
the question as to the sufficiency of the light, and whether it was seen 
from the steamer, the testimony was conflicting. 

John A . Toomey and Henry B. Edmunds, for libellant. 

Henry G. Ward, for respondents. 

*Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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BuTLBE, D. J. Both vessels were in fanlt ; the schooner for f ail- 
ing to display a totch, and the steamer for failing to see the light 
Bubstituted for it. The torch is required by statute ; and the cir- 
cumstances of this case exhibit no excuse for not displaying it. The 
light substituted was much less brilliant and effective. Still this 
light çould, and should, hâve been seen by the steamer, if displayed 
in time; and I believe it was so displayed. The uncertainty of wit- 
nesses respecting time and distance is fuUy appreciated. Still, if 
the libellant's witnesBes are truthful it cannot well be doubted that 
this light was exhibited when the steamer was some hundreds of 
yards off. They are corroborated in this by a member of the 
steamer's crew, who declared, immediately after the collision, that 
he saw the light and reported it to the mate, in time to avoid the col- 
lision. I say "one of the crew," because the eircumstances fully 
justify this inference. The ingénions argument based upon the posi- 
tion of the steamer's lights, as seen, or supposed to bave been seen, 
by libellant's witnesses, is neither conclusive nor safe. There ia even 
more uncertainty hère than in the matter of time and distance before 
referred to. The order in which the respective lights came into view 
of the several witnesses depended upon a variety of eircumstances. 

Each vessel should bear a part of the loss, and a decree will there- 
fore be entered for half damages. 
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Patents. 

Lehnbentek V. HoLTHAtrs, 21 0. G. 1783. Appeal from the circuit court 
of tlie United States for the eastern district of Missouri. Tiie case was deter- 
mined in tlie suprême court of the United States on March 6, 1882, Mr. Jus- 
tice Woods delivering the opinion, reversing tlie decree of the circuit court 
which dismissed thé bill, and remanding the cause for further proceedings in 
conformity with the opinion of the suprême court. 

In an action for infringement of a design patent, where comparison of 
the drawing apperlded to the patent with the eut of the circular, which it is 
admitted represents articles manufactured and sold by défendants, makes ît 
clear that the latter is a servile copy of the former, excepting a slight inclinar 
tion backward, hardly perceptible, of the glass constituting the front of the 
elevated portions of the show-ca^e, the subject of the design, it is an infringe- 
ment of the patented design. The patent is prima faoîe évidence of both 
novelty and ntility, and the fact that it has been infringed by the défendants 
is sufflcient to establish its utility, at least, as to them. Citing Whitney v. 
Mowiy, 4 Fish. 207 

Patent — Reissues — Enlarging Scope of Original. 

Matthews V. Boston Machine Co. Appeal from the circuit court of 
the United States for the district of Massachusetts. This case was deter- 
mined on appeal in the suprême court of the United States on March 27, 1882. 
Mr. Justice Bradley delivered tha opinion of the court afflrming the decree of 
the circuit court. 

Where complainants, in their reissue, split up and divided the éléments of 
their invention, and claimed them separably and not in combination, it is an 
enlargement of the scope of their patent; and where no one eould Infringe 
the original patent uniess he uses ail the éléments of the combination, and 
any one will infringe the reissUe who uses any of the éléments which, in the 
reissue, are separably claimed, such reissue is void. Where there is a wide 
departure from the original invention, and not only for a broader clalm made 
many years after the original was granted, but for a différent invention, the 
reissue cannot be sustained. 

George Harding and George L. Koberts, for appellants. 

Causten Browne, for appellees. 

Patents — Reissues — Lâches. 

Bantz V. Feantz. Appeal from the circuit court of the United States for 
the district of Kentucky. This case was determined in the suprême court of 
the United States on March 20, 1882, Mr. Justice Woods delivering the opin- 
ion of the court and aflSrming the judgment of the circuit court. 

Where, under the original patent, suit could be maintained only against 
those who employed the combination embracing ail the distinct contrivaiices 
described in the reissued patent, a reissue which claims each device separably 
is too broad, and consequently void. If any correction was desired it sh'uld 
hâve been applied for iramediately — the right is abandoned and lost by un- 
reasonable delay. Miller v. Bridgeport Brass Co. 3 Morr. Trans. 419, fol- 
lowed. 
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Patents — Terms of Art — Extrinsio Evidence. 

Heald V. RjCE. Error to the circuit court of the United States for the 
district of California. This was an action at law brought to recover damages 
for an alleged infringement of reiasued letters patent granted for improve- 
ments in steam-boilers. The invention consisted, among other things, of a 
combination of a straw-feeding attachment with the f urnace door of a return- 
flue steam-boiler for the use of straw alone as fuel in generating steam 
ample for practically operatlng steam-engines. The case was tried by a jury 
and resulted in a verdict and judgment for plaintiff, to reverse which the writ 
of error is prosecuted. The suprême court of the United States rendered its 
décision on March 6, 1882, reversing the décision of the circuit court. Mr. 
Justice Matthews delivered the opinion of the court. 

Where the question of identity of the invention in the original and reissued 
patents is to be determined by their face from mère comparison, and if it 
appears from the face of the instruments that extrinsic évidence is not needed 
to explain terms of art or to apply the descriptions to the 8ubjeet■^natte^, so 
that the court is able from mère comparison to say what are the inventions 
described in each, and to afflrm from such comparison that they are not the 
same, then the question of identity is one of pure construction and not of 
évidence, and consequently is matter of law for the court, without any auxil- 
iary matter of fact to be passed on by the jury, where the action is at law. 
Where it appears from the mère reading of the two spécifications that the 
invention described in the first was for a return-flue boiler, while that described 
in the second, abandoning the claim for the boiler itself, is for a partic- 
ular mode of using it, with straw as fuel, by means of an attachment to 
the f urnace door for that purpose, they are essentially diverse, and the patent 
lawf ully issued for one cannot be surrendered as the basis for a reissue for 
the other. A new and analogous use of an old device operating in the very 
manner intended by its inveutor, and its use in the new application, is not the 
subject of a patent. 

George Harding and John H. Boalt, for plaintiff in error. 

M. A. Wheaton, for défendant in error. 

Patents — Cliange of Method. 

WiLsoN Packing Co. V. Chicago Packing & Pkot. Co., and Wilson 
Packing Co. o. Huntee, (two cases.) Appeals — the former from the United 
States circuit court of the northern, and the latter (two cases) for the South- 
ern district of Illinois. By stipulation of the parties thèse cases were argned 
together as one case. They were decided in the suprême court of the United 
States on May 8, 1882. Mr. Justice Woods delivered the opinion of the court 
afflrming the decrees of the court below dismissing the bills. In reissued let- 
ters patent granted for improvements in processes of preserving and packing 
coolced méats, a change in the mode of cooking the méat from broiling, roast- 
ing, or steaming, to boiling, ail the other parts of the process remaining un- 
changed, is not an invention which will entitle the party who suggests the 
change to a patent for the process. Where ail the éléments in the process are 
old and are merely aggregated, and the aggregation brings out no new product, 
nor any old product in a cheaper or otherwise more advantageous way, the 
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claim cannot stand; ïvnd where the second claim is for the profluct made by 
the process described in the flrst claim, ,it is inyalid for want of invention 
and for want of novelty. Wliere tliei'e is nothing new in the shape, construc- 
tion, or material of the cans used in packing the méats there is no invention, 
and the patent is invalid for want of novelty. ' - 

Wm, Henry Clifford and John N. Jewett, for appellants. 
"L. I/.Cohum and John W. Noble, for appellees. 

The cases cited in the opinion were: Pearce v. Mulford, 102 U. S. 112; 
Éubber Tip tencil Co. v. HowajCd, 20 Wall. 498; Hotchkisa v. Greenwood, 11 
How. 248 ; Stimpson v. Hardman, 10 Wall. 117. 

The case or WiisoN Paoking Qo. v. Clapp, on appeal frpm the circuit 
court of the United States for ;the northern district of Illinois, was disposed 
df àt the same time, upon the yiews expressed in the aboyé cases. , 

Patents— Beissue — Àbandonment of Invention. 

GxnDŒT V. City or Beoobxyn. Appeal from the circuit court of the 
tlnited States for tlie eastem district of New York. The invention in this 
case covered by the reissue was for qhamfered edges of the broadsides of 
parallelopiped blqcks of stone used in street pavements. The spécification in 
thé claim on Ûxé reissue is that if blocks are selected with their sides rougli 
enough, joints can be made that will fumîsh a suitable foothold without the 
use of strips and without chamfering. The case was determined in the 
suprême court of the United States on April 17, 1882, Mr. Chief Justice Waite 
delivering the opinion of the court afflrming the decree. 

Where it was shown that if stone were used with rougher side surfaces thim 
tiiose found in old pavements, and that ail artificial means of keeping the 
transverse joints open might be abandoned and the requisite surface secured, 
it was simply carrying forward an old idea, and doing what had J)een sub- 
stantially doue before, but with better results. Such a change is only in de- 
gree, and is not patentable. 

Admiralty — Jurisdietion. 

Ex PARTE Gordon. This was an application by the owner of the British 
steamer Leversons for a writ of prohibition to restrain the district court of 
the United States for the district of Maryland, sitting in admiralty, from pro- 
ceeding further in a cause begun against his vessel to recoyer damages for 
the drowning of certain persons in conséquence of a collision' on Chesapeake 
bay, caused by the fault of the steamer. ïhe case was decided in tlie suprême 
court on January 9, 1882, when the pétition for the writ of proliibition was 
denied. Mr. Chief Justice Waite delivered the opinion of the court. 

The district courts having the power to hear and décide ail cases arising 
under this jurisdietion when a prohibition is applied for, the question pre- 
sented is not whether a libellant can recover in the suit he bas begun, but 
whether he can go into a court of admiralty to bave his rights determined. 
Where the injury complained of was the resuit of a collision it is a subject of 
admiralty jurisdietion ; and the question whether pecuniary damages are to be 
awarded for the loss of life in the collision may properly be decided by the admi- 
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ralty court. If the district court entertains such a suit, appeal lies from its 
décision to tlie circuit court, and from there, hère, if the value of the matter 
in dispute is sufflcient. 

Stewart Brown and Arthur Geo. Brown, for petitioner. 

John H. Thomas, contra. 

The cases cited in the opinion were: The Belfast, 7 Wall. 637; Smith v. 
Brown, Law Rep. 6 Q. B. 729; The Franconia, Law Eep. 2 P. D. 163; The 
Guldfaxe, Law Eep. 2 Adm. & Ee. 325; The Explorer, Law Eep. 3 Adm. & 
Ec. 289; The Gharkièh, Law Eep. 8 Q, B. 197. 

See TH Ltva-aant, 10 Fkd. Kep. 763. 

Admiralty — Jnrisdiotion — Prohibition. 

Ex PABTB Deteoit Eiver Feery Go. Pétition for writ of prohibition. 
This case is in aU its material facts like that of Exporte Gordon, just decided. 
It waa determined on the same day, and the décision was delivered by Mr. 
Chief Justice Waite, denying the writ. 

In an action for damages for death caused by a collision, an appeal will lie 
to thé circuit court in favor of libellant if he is defeated, and in favor of 
respondent if the recovery exceeds $50. It is no ground for relief by prohi- 
bition that provision bas not been made for a review of the décision of the 
court of original jurisdiction, by appeal or otherwise 

Same. 

Ex PAETE Hagae. This was a hearing on pétition for a writ of prohi- 
bition brought to restrain proceeding in the district court of the district of 
Delaware, sitting in admiralty, froin further action in a suiti pending for 
the recovery of half pilotage claimed to be due under the statutory régu- 
lations of Delaware. Mr. Ghief Justice TFatie delivered the opinion of the 
court denying the writ. 

Claims for pilotage fées are within the jurisdiction of the admiralty, and 
such being the case under the décision just rendered Bx parte Gordon, the dis- 
trict court can properly hear and décide the matters in dispute, and prohibition 
will be denied. 

H. G. Ward and E. 0. McMurtrie, for pétition. 

George Gray, Edward G. Bradford, Henry Planders, and Thomas F. Bayar 4, 
contra. 

Cases cited: Ex parte McNeil, 13 Wall. 236; Hobart v. Drogan, 10 Pet; 108. 
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Crebcent City Livb-Stook, Landing & Slaughter-Hotjsb Co. v. 

Butchebb' Union Live-Stock, Landing & 

Slaxjghtbe-Hottsb Co.* 

{Circuit Court, E, D, LouiHana. April 25, 1882.) 

1. JtmiSDICTlON. 

When there is a fédéral question involved in the suit, the circuit court bas 
juriBdlction without regard to the citizenship of the parties. 

2. iiis Pendbnb. 

The pendency of a similar suit between the same parties in the state court h 
not suiBcient ground in law to sustain a plea of lis pendent] 
Stanton v. Emery, 93 D. S. 554. 
Ins. Co. V. Brune, 96 U. S. 688. 

3. Equity Pleading— Rdlbs 32 aitd 37. 

Under the thirty-second rule in equity a défendant may demur to part ot a 
hill, plead to a part, and answer to the residue ; and under the thirty-seventb 
rule nodemurrer or plea shall be held bad and overruled upon argument onlj 
because the answer of the défendant may extend to some part of the same mat- 
ter as may be covered by the demurrer or plea ; but there is no rule which 
allcws a défendant tô demur to the i^hole bill, plead to the whole bill, and an- 
swer to the whole bill at the same time. 

Thomas I. Semmes, Robert Mott, and Henry Kelly, for complainant. 

B. R. Forman, for défendant. 

Pabdee, C. J., (Billings, D. J., concurring.) This cause has been 
Bet down for hearing, and heard, on demurrer and pleas. The de- 
murrer is a gênerai one, going to the whole bill. The questions 
raised by it hâve been practically disposed of on the hearing hereto- 
fore had for a preliminary injunotion. As we adhère to our opinions 
given on that hearing, the demurrer must be overruled. 

The first plea sets up a forfeiture of complainant's charter and 
rights by reason of having removed the grand slaughter-house, as 
originally located on the right bank of the Mississippi river, under the 
provisions of act No. 118 of 1869, to the left bank of the river. 
This plea is insuflûcient, as, under the terms of said act 118 of 
1869, suoh removal would not work.a forfeiture of complainant's 
charter and exclusive rights, even if such forfeiture could be inquired 
into coUaterally. 

The second plea is to the jurisdiction of the court, on the ground 
that both complainant and défendant are citizens of Louisiana. The 
fédéral question involved in this suit, to-wit, the constitutionality 

*Reported by Joseph P. Hornor, Esq., of the Jîew Orléans bar. 
v.l2,no.3— 15 
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of certain articles of the constitution of the state of Louisiana under 
which the défendant claims and exerpises rights which impair the 
vaiidity of complainant's contract, making a case in equity arising 
under the constitution and lawsof the United States, gives the court 
jurisdiction. This is no longer an open question. 

The third plea sets fbrth that there is a suit hetweeh the same par- 
ties on the same causes of action depending in the state court. Thia 
plea is insufficient in form and substance in not showing when the 
suit in the state court was comnïenced, — whether prior or subsé- 
quent to this suit; whether issue was joined, etc. See Story, Bq. 
PI. § 737. And it is insufScient in law. Stanton v. Ehury, 93 U. S. 
654; Ins. Co. r.Brune,96 TJ. S. 588. 

The fourth plea avers certain articles of the Lotlisiana constitu- 
tion of 1879, abolishing monopolies and giving the régulation of 
slaughter-houses to the municipal corporations, which latter hâve 
enlarged the limits within which slaughtering of animais for food 
may be done. Thé effect of the article of the Louisiana constitution 
abolishing monopolies, as affecting complainant's rights, bas been 
passed upon in this case. We still adhère to the opinion that com- 
plainant's exclusive right, contracted under act No. 118 of 1869, is 
not affected by the constitution of 1879. This plea also must be 
held insufficient. 

We notice that with the demurrer to the whole bill and four sepa- 
rate pleas, each going to the whole bill, there is also filed an answer 
to the whole bill, in which ail the matters averred in the pleas are 
again set forth. Under the thirty-second equity rule a défendant 
may demur to part of a bill, plead to part, and answer as to the 
residue. Under the thirty-seventh equity rule no demurrer or plea 
shall be held bad and overruled upon argument only, because the 
answer of the défendant may extend to eome part of the same matter 
as may be covered by such demurrer or plea. But we do not under- 
stand that there is any rule that allows a défendant to demur to the 
whole bill, plead to the whole bill, and answer to the whole bill at 
the same time. The effect of such pleading is that the plea is taken 
as waiving the demurrer, and the answer as waiving the plea. See 
Daniell, Ch. 787, 788. 

In this view of the case, as well as for reasons before given, the 
demurrer and pleas filed herein should be overruled. And it is so 
ordered. 

See same case, 9 Fed. Eep. 743. 
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OaiiESBY and others v. Atteill.* 
(Cireuit Court, E. D. Loutiana. April, 1881.) 

1. EqUITT PrAOTICM àSD JOBIBDICTION— BlLI, FOB A NeW TriAL. 

A bill for a new trial in an action at law, on account of frauda practiced and 
perjuries committed by plaintiS and Iiis witnesses at tlie trial àt law, which 
hâve been discovered since the tenn at wMoh the judgment at law was ren- 
dered, cannot be flled in any court other tban the one before which such trial 
was had and which rendered such judgment. 

2. BUBSTirUTED Sbbvicb. 

In such a case service of process upon the attomey who represented the 
défendant in the action at law in which he was plaintlS, in the absence of the 
said défendant from the district, adjudged to be goodl 

Richard De Qray, Charles B. Singleton, and Richard H. Browne, for 
Gomplaînants. 

Thomas J. Semmes, for défendant. 

BiLLiNGS, D. J. The question now submitted is solely as to the 
validity of a service of a subpœna upon the attomey of a party who 
does not réside within the district of Louisiana. The facts necessary 
to properly apply the principles of law to the case are as foUows : 
Henry T. Attrill, who résides in New York, commenced a suit at law 
in the United States circuit court for this district against J. H. 
Oglesby and Jules Cassard, who set up by way of counter-claim (or, 
as it is termed by the Code of Louisiana, by way of "reconventional 
demand") a cause of action. This twofold cause was tried by a jury^ 
and a verdict rendered against the demand of the plaintiff (Attrill) 
and the demand of the défendants, (Oglesby and Cassard.) Upon this 
verdict judgment was entered. A writ of error was sued ont by the 
défendants, and upon this writ the cause is now before the United 
States suprême court. 

Oglesby and Cassard hâve filed a bill in equity, which, if consid- 
ered according to the nomenclature of bills in chancery, would be 
denominated a bill for a new trial in an action at law on account of 
fraùds practiced and perjuries committed by plaintiff and his wit- 
nesses at the trial at law, which hâve been discovered since the term 
at which the judgment at law was rendered. If considered accord- 
ing to the terminology of our Code it would be classed among actions 
to annula judgment on the ground that it had been obtained through 
false swearing. Whether considered as a suit in equity or an action 

•Reported by Joseph P. Homor, Esq. of the New Orléans bar. 
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under the Code, the object of the suit is to set aside a iudgment in 
order that a new trial, may be had. 

This suit, therefore, is not simply a suit to impeach a decree for 
frand, but it is a suit to obtain a new trial ; for the judgmeiit simply 
denied the right of complainants to answer, and gave no damages 
against them. 

I do not see how a Mil for a new trial can be filed in any other 
court than this. It is not like a bill for discovery, which could be 
entertained by any court with equity jurisdiction. If it were simply 
a bill to impeach a decree pro tanto, it would, as Mr. Justice Bradley 
remarks, in Barrow v. Hunton, 99 U. S. 85, upon the authority of 
Gaines v. Fuentes, fall within the class of original bills. 

In Gaines v. Fuentes the court very cautiously say, (92 U. S. 17 :) 
"The action, though in form to annul an alleged will and recall the 
decree of its probate, since the petitioners are not heirs nor next of 
kin, is simply a suit brought against a devisee by Etrangers to annul 
a will as a muniment of title, and to restrain the enforcement of the 
decree establishing it so far as it affects their property," and distin- 
guish the case from that of the case of Broderick's Will, 21 Wall. 503, 
when the action was a suit brought by the heirs to altogether set 
aside a will and the decree by which it was admitted to probate. 
The Gaines Case was held to be removable; the Broderick Case could 
not be removed. But this is more than a bill to impeach. No other 
court than this could give the complète relief which the case of tbe 
complainants demands, for no other court could render a decree which 
could do more than operate upon the parties ; while the case demands 
that there should be a decree which will operate on the adverse judg- 
ment, remove it altogether as an impediment to the affirmative relief 
Bought by complainants in their action at law, and give them a new 
trial in that action. 

The nature of an application for a new trial, as to whether it is 
an original or incidental proceeding, is the same whether it be pre- 
Bented by a motion or a bill. It is only a différence in formality. In 
one case it is made during the term ; in the other after its termina- 
tion. In either case its effect, if granted, is to restore the parties to 
the situation which they occupied before the verdict. In either case 
it is not only an incident of a cause depending, but it is inséparable 
from it. 

The case of Ward v.Sibring, éWash. C. 0. 472, is very instruct- 
ive, and cornes nearest to laying down the principle which should con- 
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trol this case. After referring to the inhibition contained in the 
eleventh section of the judiciaryact of 1879, (Eev. St. 739,) restrict- 
ing the institution of suits by original process against an inhabitant 
of the United States, save in the district whareof he is an inhabitant 
or in which he shall be found, the court observes: "New, this court 
bas never considered this section as applying to injunetions to stay 
proceedings at law, or to oross-bills, because, strictly speaking, they are 
not original suits, nor are they within the meaning and policy of the 
restriction." He then quotes from Cooper's Treatise on Equity Plead- 
ing, page 44, where he (Cooper) charaeterizes bills not original as being 
those which are filed for the purpose of cross-litigation of matters 
already depending before the court, of contrpverting, suspending, 
avoiding, or carrying into exécution a judgment of the court. Justice 
Washington then proceeds to say that "the practice of the court direct- 
ing service of the subpœna on the attorney of the plaintiff at law in 
cases of injunetions, and on the solicitor of the plaintiff in the original 
suit, when a cross-bill is filed, is founded on the necessity of the case; 
the plaintiff in the action at law and in the original suit in equity in 
most cases residing out of the district in which the court sits, and there 
being no remedy for tbe party unless it is afforded by entertaining 
those suits and countenancing a service on the law agent against the 
non-resident party; for it is not compétent for the chancery court of 
one district or state to enjoin the proceedings at law in the circuit 
court of another district, and it is obvions that a eross-bill can only 
be filed in the court where the original bill is depending." The basis 
of the reasoning hère includes this case. The reason why the in- 
junction bill and the cross-bill are held to be adjuncts. of the firsfc 
suit, is that they could not be brought in any other court than that 
in which the first suit was depending, as no other court could ad- 
minister the necessary remedy. This is equally true of a bill to 
annnl a judgment and for a new trial where the judgment is such as 
is the judgment hère, a mère déniai of the redress sought by the com- 
plainants in their action at law, and where, therefore, no mère restrain- 
ing process issued in another district, and operating solely upon par- 
ties, could be effective. The intention of congress in limiting the use 
of original process to cases of inhabitants of the district in whieh tbe 
suit was brought, unless the parties sued were found there, was to 
prohibit the dragging of parties défendant from the places of their 
résidence to distant parts of the Union for the trial of causes not 
instituted by them. This limitation was not designed to include a 
case where, as hère, a demand is made by parties against a plaintiff,* 
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\rhich is a prosecution inséparable from a cause which tbat plaiûtifE 
has himself instituted. The process which is issued as a notice to the 
plaintif in such a case is not "original;" it is incidental, ancillary, a 
step in a pending cause. It is not a process which originates a cause, 
but it merely prolongs one already commenced. 

The plea to the return is overruled, and the service upon the attor- 
ney is adjudged to be good. The respondent may bave time to answer 
as if the service of the subpœna had been made to-day. 



Bjll, Assignée, f. Agnbw, Scalks & Co. and otbers. 
IDietrict Court, JV. B. Mississippi. December Term, 1881.) 

1. AssiaNicàirr va Teust for Ceeditors— When Feaudulent. 

A conveyance in trust for the beneflt of creditors, which provides for crops 
to be thereafter planted, and for a sale of supplies to Ihe laborers, with no pro- 
vision that the trustées shall hâve any power to control the laborers, or over 
the completion or gathering of the crops, is fraudaient in law and void as to 
creditors. 

2. Bame— Paovi8ioif foe Attorney'b Fekb. 

It is no objection to a conveyance in trust for the beneflt of creditors that a 
provision is made for the payment of a reasonable attorney's fee for the exam- 
ination of the facts, advice, and drawing up the aasignment and securing its 
proper proof or acknowledgment and placing it on record; but the debtor has 
no power to contract with attorneys for any further services, which is a matter 
entirely within t!:e control of the trustées, and for which the assignées will be 
allowed a reasonable sum. 

3. Saue — Vice must bb Appabent. 

To déclare a conveyance fraudulent per se, the vice must be apparent on the 
face of the instrument, without référence to extrinsic proof. 

4. Same — Illeoal Pbefekbnoe. 

Where such an assignment, af ter providing for différent classes of creditors 
to be preferred, and then fora distribution of the surplus among those not pre- 
ferred, and the surplus to the grantor, contained the following provision, " pro- 
vided, however, that the said party of the second part, or his successors, shall 
pay no daims unless the correctness of the same shall be established to his 
satisfaction," the directions extending to ail claims, and not restricted to the 
creditors not named, is fraudulent and void as to the creditors named. 

5. Same — Unpair Advantages. 

Where the assignment gives the flrst class of creditors the right to détermine 
whether or not the assignée shall give a bond, and if so, to flx the amount, it 
gives an unfair advantage over other creditors, and is a circumstance to show 
fraud, but not sutiicient to show it fraudulent p»r se 

HiiiL, D. J. This bUl was filed in the chancery court of Chicka' 
saw county against the creditors of T. E. Sadler, who had made a 
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gênerai assignment of ail bis esta te to complainants, praying tUat 
they might be enjoined from prosecuting their saits so as to obtain 
satisfaction out of the estate oonveyedof the sums due them. respect- 
ively. By the order of the circuit judge for that district an injunc- 
tion was granted in accordance with the prayer of the bill. Agnew, 
Scales & Go., creditors of said Sadler, had sued out their attachaient 
in the circuit court of Chickasaw county, and caused the same to be 
levied upon the property so conveyed, and in the hânds of complain- 
ant as suoh trustée. Under the provisions of the act of congress of 
1875, Agnew, Scales & Go. removed thiscause as to them to this 
court, and hâve also rem'ovêd their attachaient suit to this court, 
and now move to dissolve the injunction'àgainst them for the alleged 
reason that the convèyanoe under which complainant claims the 
property attached, contains provisions in it which render it fraudu- 
lent in law as to them; and virhether this is so or not is the only ques- 
tion ncw for décision. 

The first provisioa which it is alleged has this effect is as foUows : 

"And the said party of the second part, (the trustée,) in order to promoto 
the interest of the creditors of the said party of the flrst part, is hereby autl^or- 
ized to carry out the agreement of the said first party with the làborers oii his 
plantation; tofurnish them actual necessary family and farming supplies, in 
order to enable said làborers to cultivate and gather the crops'already planted, 
and to be planted, on the plantations of the said first party, hereby conveyed, 
planted, and so investad to be planted, during the year 1881." . 

This provision contemplated à sale of the supplies then on hand 
necessary for the purposes mentioned, and, if not a sufficiency theii 
on hand, the purchase of such as might be needed for that purpose, 
and a sale to the làborers. In other words, so far as it related to 
thèse làborers, the business, for the time and purpose mentioned, was 
to be carried on as it had beèn done by the grantor. 

It is difficult to perceive any substantial différence between the 
exercise of such a power and the action of the trustée in the case of 
Richardson v. Marjuez, recently decided by the suprême court of this 
State, and not yet reported, and which was condemned by the suprême 
court, and for which the trustée was removed and a receiver ap- 
pointed. The court, in that casé, decided that the power was not 
given to the trustée in the deed, and, had it bçen, it would bave ren- 
dered the assignment fraudulent and void. The action on the part 
of the trustée eo condemned, was the furnishing parties who had con- 
tracted with the grantors the necessary supplies for the crop year, 
and who had given trust deeds to secure the paymènt thereof. 
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It îs însisted in thîs case that it would hâve been a great hardship 
upon the laborers who had planted their crops, and who had depended 
upon obtaining their supplies under tkeir contracta; and further, that 
it was to the interest of the creditors that the contracts should be 
carried ont; and thereis force in the argument. Butthe.same argu- 
ment would Bustain the action of the trustée which the suprême court 
bas condemned as fraudaient, had the power been given. So far as 
the assignment in this case shows, there was no overpowering neces- 
sity for the grantor to hâve made it until after the crops had been 
made and gathered, and, if there had been, it is difficult to perceive 
any différence, or that it would bave placed the laborers in a worse 
condition than they would bave been had the property been seized 
under exécution or attachment. It is one of the misfortunes which 
befalls parties when they contract with those who either will not or 
cannot comply with their agreements. 

When a debtor makes an assignment of bis property he parts with 
ail control over it ; the assignée takes it, and is authorized to convert 
it into money and apply it to the satisfaction of the trusts imposed. 
In doing so, he may, for a limited time, so as to make available mate- 
rials on hand, continue the business, by the employnient of laborers, 
and the purchase of limited and necessary materials; but ail to be 
under the immédiate control of the trustée. The trustée may also 
employ laborers to complète a crop planted, or to gather it and pré- 
pare it for market. But this conveyance provides for crops to be there- 
after planted, and for a sale of supplies to the laborers. There is no 
provision that the trustée shall bave any power to control the labor- 
ers, or the completion or gathering of the crops ; it is a power incon- 
sistent with an assignment of this character, and which renders this 
conveyance as to thèse défendants fraudaient in law and void. 

The next provision in the assignment which it is alleged renders 
it void, is as follows : 

"And with and oui of the proceeds of the plantations, sales, and collections, 
the said party of the second part shall pay ail the just and reiisonable ex- 
peuses, costs, charges, and commissions of making, executing, and carrying 
into effect this assignment, and the trusts hereby created, together with the 
sum of $1,000 to Buchanan & Houston, for their services as lawyers in and 
about the promises, and together with their authority as to the exécution of 
the trusts hereby created." 

The provision for the payment of the attorney's fées is the one 
to which objection is made. It is no objection to the conveyance that 
provision was made for the payment of a reasonable attorney's fee^ 
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for the esatnination of the facts, advice, and drawing up the assign- 
ment, and securing it properly proven or acknowledged and placed on 
record. But at this point the control of the grantor ceases ; he hàs 
no power to contract with attorneys for any further services ; that is 
a matter entirely within the control of the trustée. The only author- 
ity referred to holding a contrary doctrine is a case decided by the 
suprême court of Texas, in which it is said that the grantor may 
designate the attorney to be employed by the assignée. I do nôt 
know the facts in that case, but if it holds that the grantor in such à 
conveyance may contract with the attorney for services to be' per- 
formed af ter the assignment is made, or that the assignée is bouhd 
by the désignation of the grantor, in a gênerai assignment of an 
insolvent estate, I am of opinion that such a rule is violative of a 
Sound rule on the subject, and cannot follow it. ' 

But to déclare a conveyance fraudulent per se, the vice must bé 
apparent on the face of the instrument itself , without référencé to 
extrinsîc proof. This conveyance does not corne up to thîs rule, but 
from its face leaves it in doubt vrhether the understaîiding betwèen 
the parties was that the services of the attorneys should clôsé"*ith 
putting the deed on record, or to continue afterwards. If the former, 
the provision is not condemned except for unreasonablenéss in tiie 
amount, which would be a matter of proof ; if the latter, it would avoid 
the conveyance, but would require proof to estabUsh it; hencé the 
assignment cannot be declared void upon its face for this reason. 

An assignée will be allowed a reasonable sum paid to attorneys for 
theîr services in defending the asBÎgnment, or for other services; and 
a provision in the assignment directing that the costs and expenses 
of the trust, including reasonable attorney's feea, will not of itself 
vitiate the conveyance, This would be allowed if the conveyance is sus- 
tained, without such direction, — as a matter of course, if not sus- 
tained, disallowed, — but this leaves the entire contract to the assignée, 
and is différent from a contract for such services made by the assignée. 

The next provision relied upon as avoiding the assignment is that, 
after providing for différent classes of creditors to be préferred, and 
then for a disposition of the surplus among those not préferred, and 
the surplus after that, if any, to the grantor, is the foUowing provision : 
"Provided, however, that the said party of the second part, or his suc- 
cessors, shall pay no claims unless the correctness of the same shall 
be established to his satisfaction." 

Had this provision been confined to the creditors not named, and 
in which the amounts due are not specified, it might not be held as 
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vitiating tlie assignaient, as in that case it wonld be the duty of the 
trustée to be satislîed of the correctness of the debt, and consequently 
Buoh direction would be harmless; but the direction is not so limited, 
but extends to ail claims — those in which the creditor, with the eum 
due, is given; and where the creditor is preferred. It constitutes the 
assignée the sole judge as to whether he will pay the debt or not. 
The presumption must be indulged that the grantor knew his credit- 
ors, and the amount justly due, when he states the same in his assign- 
ment; and yet under this provision the assignée could refuse to pay 
the claim upon his own opinion as to whether it should be paid or 
not. Thèse assignments are intended to supersede ail other tribu- 
nals, 80 far as the subject and création of the trusts are ooncerned, 
and an assignée bas no right to appoint an arbiter without the consent 
of the creditor whose rights are to be affected. Again, by the exer- 
cise of the power attempted to be conferred the assignée may post- 
pone the payment of the sums due the creditors. I am satisfied that 
this provision in the assignment rendors it, as to the rights of thèse 
défendants, fraudulent in law and void. 

Another provision insisted upon as rendering the assignment void 
is that it gives to the first preferred class of creditors the right to 
détermine whether or not the assignée shall give bond> and if so fixes 
the amount. 

I am qî opinion that this provision gives an unfair advantage over 
other creditors equally entitled to protection, and is a strong circum- 
stance tending tO: show fraud, but is not sufficient to authorize the 
court to déclare it fraudulent ^er se. 

I am satisfied, as above stated, that for the first and third reasons, 
relied upon by the counsel for Agnew, Scales & Co., that this con- 
veyanoe must be held fraudulent as to their rights, and that the mo- 
tion to dissolve the injunction granted by the circuit judge must be 
sustained as to them ; but this doea not affect the validity of the con- 
veyance as to the assenting creditors, nor will it affect the action of 
the assignée in the exécution of the trusts imposed, further than the 
application of so much of the assets conveyed as may be necessary 
to satisfy the judgment of Agnew, Scales & Co. should they obtain a 
recovery in their suit. Therefore an order yfiH be enterçd dissolving 
the injunction to the extent stated. 
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In re Wilson & Greio, Bantrupts. 
{Disiria Court, 8. D. Mw York. June X, 1882.) 

1. AtTOKNBT AT LiW— LiEIT OF. 

An attorney's lien upon an uncollected judgment is limited to Ma taxable 
costs and reasonable compensation in tlie cause itself , or in tlie same subject- 
matter, and may be enforced by active proceedings. 

2. Bame— Dbpbnds oh Possession. 

An attorney' 8 gênerai lien for the balance of his en tire account extendîng to ail 
papers, documents, and vouchers in bis possession, dépends whAlly upon pos- 
session, and is a riglit merely to retain such papers till bis bill is paid, and can- 
not be otherwise actively enforced. 

3. SAMB— EXTBITT OP. 

8uch a gênerai lien does not extend to a judgment uncollected by the attor- 
ney, 80 as to bind the proceeds, when coUected by the judgment créditer or bis 
assignée, or other attorneys who may coUect the same, without the use of 
papers in the bandsof the original attorney. 

4. Attorney's Fbes— Agrbbment of Assignée— Gênerai, Lien. 

Where an assignée in bankruptcy, desiring to change the attorneys in légal 
proceedings which the bankrupt had instituted, receired from the latter's 
attorneys ail the bankrupt papers and vouchers, inoluding substitution upon 
outstanding exécutions on judgments previously réôovéred, agreeing to satisfy 
the attorney's lien ont of the flrst moneys coUected in the pending suits, and 
the exécutions were af terwards returned unsatisfied, and the other attorneys of 
the assignée subsequently coUected the flrst two judgments through supple- 
mentary proceedings in the nature of a creditor's bîll, upon which tlie former 
attorney claimed a lien for his costs and counsel fées ia a third judgment, 
which remained whoUy uncollected, ?idd, that the agreement was not bindiug 
upon the bankrupt's estate to any greater extent than the légal lien of the 
attorney at the time the agreement was made ; that he had no lien upon the 
proceeds of the flrst two judgments for his costs and oounsel feës in the third 
judgment,, or for his gênerai bill, the flrst judgments having been coUected 
without the use of any papers in the attorney's hands at the time of the agree- 
ment; and that upon the suits not in judgment, and the papers necessary in 
the prosecution thereof, the attorney had a gênerai lien ; that the agreement 
was valid and binding to that extent, and certain proceeds of such suits having 
been coUected by means of papers surrendered under it, tlie attorney was enti- 
tled to hâve such proceeds applied to his gênerai bill. 

Case of the Bowling Green Savinga Bank v. Todd, 62 N. Y. 489, qualifled. 
5i Samb — Lien on Judombnt. 

An attorney's lien upon an uncollected judgment is not increased by subsé- 
quent services in independent matters. 

Hearing on report of tbe register upon pétition of J. H. Goodwin 
for payment of an attorney's lien. 

The assignée of the bankrupts was appointed in Jvmô, 1 879. Prior 
thereto the pôtitionër had been employed by the bankfupts as their 
attorney in the prosecution of severâl suits which were pèhding at 
the, time of the ajppointment of the assignée. The petitioner, as 
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attomey, had also recovered for the bankrupts, in January, 1879, 
two judgments against one James Wilson by default upon promissory 
notes for about $877, upon which judgments exécutions were then in 
the hands of the sheriff uncoUected. The assignée desiring to employ 
other attorneys in the prosecution of the suits pending, and the peti- 
tioner claiming a gênerai lien upon ail the papers in bis hands for 
his costs and services, an agreement was made between him and 
the assignée, on June 7, 1879, reciting that the petitioner had "com- 
meneed a number of suits against persons, debtors of said Wilson & 
Greig, and which said suits hâve not been finally concluded ; that the 
assignée recognized the petitioner's lien thereon, and desired ail papers 
therein to be surrendered to other attorneys to be substituted ;" and pro- 
viding that the papers in said suits should ail be transf erred, and sub- 
stitutions givén, and that the petitioner's lien should not be waived 
thereby ; but that the "lien should be first paid and satisfied by the 
first moneys ooming into the hands of said assignée out of said suits, 
a liet of which is annexed." Among the papers transferred were 
those in the two judgments against James Wilson, which, in the 
receipt given by the substituted attorneys, are recited as given under 
the terms and conditions of the agreement above referred to. The 
exécutions then outstanding upon thèse two judgments were after- 
wards returned wholly unsatisâed. Blumenstiel & Hirsch, the sub- 
stituted attorneys, subsequently, upon proceedings supplementary to 
exécution, in the nature of a oreditor's bill, recovered the whole 
amount of those two judgments, being about $1,900. 

A third judgment had also been recovered by the petitioner, as 
attôrney for the bankrnpt, against Hine, Phillips, and others, upon 
charges of émbezzlement, in which the petitioner's taxed costs were 
$326.69, and in which his services were reasonably worth, as reported 
by the register, $500 more, making $826.69 for his bill in that suit; 
and the papers in that case were also among those transferred a-nd 
receipted, for. In the various othei: pending suits transferred the 
sum of $144.57 only was collected by the assignée. AU of the pe- 
titioner's olaims bave been paid except his bill for the recovery of 
the last-mentioned judgment, upon which he bas received only 
$43.86, leaving $782.83 justly owing to him for his services in that 
suit. , ■ . 

The petitioner; daimed a gênerai lien upon each and ail of the 
suits and judgments transferred for his ehtire bill, and that he was 
entitlfid ;to be paid what was due to him upon the third judgment 
put of thé proceeds collected by Blumenstiel & Hirsch upon th« two 
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prior judgments against James Wilson. The assignée refusîng to 
recognize this claim, the matter, upon pétition, waa referred to the 
register, by whose report the above facts appear. 

S. B. Hamburger, for claimants, 

Blumenstiel é Hirsch, for assignée. 

Brown, D. J. It is uot disputed that the sum of $826.69 would 
be a fair compensation to the petitioner for his services to the bank- 
rupts in obtaining the judgment against Hine and Phillips in May, 
1879. Nothingj however, has been recovered thereon. Ail claims 
of the petitioner, aside from those connected with that judgment, 
bave been paid, and the only question presented is ■whether the 
petitioner bas a right to be paid the balance of $782.83 due to 
him for his services and éosts in obtaining this judgment ont of the 
proceeds collected by the assignée, through his subséquent attomeys,^ 
upon the two Wilson judgments recovered in January, 1879, 

The effect of the agreement of June 7, 1879, between the assignée 
and the petitioner, was to préserve whatever lien or équitable rights 
the petitioner then had. It was suffi oient for this purpqse; it was 
not intended for any other puipose; it was not approved by the court ; 
and if its terms were in fact such as to enlarge the petitioner's claims 
beyond his then existing légal lien, it would not bind the bankrupts' 
estate, and the petitioner would be obliged to resort to his personal 
remedy against the assignée. The assignée, however, took the bank- 
rupts' estate charged with whatever légal or équitable lien existed 
against it in favor of the petitioner, and by the agreement then made 
thèse liens were preserved as they existed at that date. 

On the part of the assignée it was contended that nothing having 
been collected by the petitioner upon the two judgments against James 
Wilson, the attorney's lien thereon was limited to his taxed costs and 
reasonable compensation in obtaining those judgments. The peti* 
tioner contends that his gênerai lien for his whole bill, which legally 
attached upon the papers in his hands, including th^ notes upon 
which the judgments were maàntained, foUowed the judgments and 
legally bound whatever paonej was sub'sequently collected thereon by 
the assignée. 

;. After examination of the numerous authprities on this : subject» 
English and American, lam satisfied that the çlp,im of the petitioner 
cannot be sustained, and that an attorney has no gênerai lien upoii 
an uncoUected judgment for services in other suits, but only a pariic- 
alar lien fqr his costs and compensation in that particular cause. 
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Au: attorney's lieil, as now generally reeognized, is of two kinds: 
Firstî a gênerai lien resting wholly upon possession, which is a mare 
right to retain, until his whole bill is paid, ail papers', deeds, vouchers, 
etc., in his possession upon whioli, or in connection witb which, he 
has expended nioney or given his pfofessional services. This "retain- 
ing lien" is a. gênerai one for whatever may be due to him ; and, 
though a client may change his attorney at will, if the latter be with- 
out fatilt and willing to proceed in pending causes, none of the 
papers Or vouchers can ordinarily be withdrawn from him except 
upon payment of his entire bill for professional services. In re Pas- 
chal, 10 Wall, 483, 493-6 ; In re Brown, 1 N, Y, Leg. Obs, 69 ; In re 
Broomhead,5 Dowl. & L. 52; Blunden v. Desart, 2 Dm. & Warr, 423 ; 
Ex parte NesUtt, 2 Seh. & Lef. 279; Ex parte Sterling, 16 Ves, 258; 
Qriffiihs v. Ùriffiths, 2 Hare, 692 ; Ex parte Pemberton, 18 Ves. 282 ; Lord 
V. WormleigUon,! Jacob, 580; Bozonv. Bolland, 4 MyL & G. 354, 
856; Ex paru Yalden, L. E. 4 Ch. Div. 129; Colmer v. Ede, 40 Law 
J. (N. S.) Chanc, 185; Hough v. Edwards, 1 Hurl. & N. 171; Cross, 
Lien, 216; Btokes, Attys.' Liens, 28, 38; 2 Kent, *641, This lien, 
like other mère possesôory liens, is, however, purely passive, being a 
bare right to hold possession till payment. 

The articles cannot be sold or parted with without loss of the lien, 
nor can any active proceedings be tàken at law or in equity to pro- 
cure payment of the debt out of the articles so held. Cross, Lien, 
47, 48 ; Thanles Iran Works v. Patent Derrick Company, 1 Johns. & H. 
93; The B. F. Woolsey,i Fed. Ebp. 552, 558. The statute of this 
state passed May 8, 1869, (Laws 1869, c. 738,) which was designed 
to afford meâns of realizing payment upon Such mère possessory 
liens, applies only to liens "upon any ehattel property." Mère choses 
in action, such as the notes or demanda placiëd in the petitioner's 
hands for collection, are not "ehattel property," (2 Bl. *387; Ingalls v: 
Lord, 1 Cow. 240 ; Ransom v. Miner, 3 Sandf , 692,) and therefore not 
within the statute. As this gênerai lien of the attorney upon the 
notes and demanda in suit depended wholly upon possession, and was 
a mère right of retei^tion, incapable of any active proceedings to 
enforce payment, it could not be transferred, nor attach to the judg- 
ments obtained upon them or to any proceeds thereof, unless such 
proceeds came into the attorney'a possession, which is not the fact 
in this case. 

'The second kind oMien which an attorney hàs' is that exîsting 
upon a judgment reeovered by him, or moneys payable thereon, of 
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upon some fund in court. This lien, so far as it extends, is not 
merely a passive lien, but entitles the attorney to take active steps to 
seeure payment. It did not exist at common law. It is stated by 
Lord Mansfield to be not very ancient. 1 Doug. 104; Stokes, 3. 
It does not dépend upon possession, but upon tbe favor of the court 
in protecting attorneys, as its own officers, by taking care, ex mqm 
et bono, that a "party should not run away with the fruits of the 
cause without satisfying the légal demanda of the attorney by whose 
industry and expense those fruits were obtai.ned." Bead v, Dupper, 
6 T. E. 361. As this équitable right resta solely upon the compen- 
sation due to the attorney for his services, and money expended in 
procuring the judgment or the fund secured, it ia manifest that it 
cannot upon principle be extended beyond the services and expensea 
in the suit itself, or in any other proceedings by which the judgmeht 
or fund has been recovered, or in the same subject-matter. 

The distinction between an attorney's "retaining lien" upon papers 
in hia poasession, and his "charging lien" upon a judgment or other 
fund, is oarefuUy pointed ont by the lord chancellor in Bozon v. Bol- 
land, 4 Myl. & Q. 354, 359. "The solicitor's claim upon the fund," 
he says, "has been called tranaferring the lien from the document to 
the fund recovered by its production. But there is no transfer; for 
the lien upon the deed remains as bef ore, though perhaps of no 
value ; and, whereas, the lien upon the deed could never hâve beeïi 
actively enforced, the Lien upon the fund, if established, would give 
a title to payment out of it. The active lien upon the fund, if it 
exista at ail, is newly created, and the passive lien upon. the deed 
continues as bef ore. If the doctrine contended f or were to prevail, 
the lien of the soliciter upon the fund realized would in most cases 
extend to his gênerai professional demand, artd not be confined, as it 
always is, to the costs in the cause : for it must very generally happen 
that the plaintiff'a solicitor has in his hands the documents necessary 
to establish his client's title to the money." 

In Lann v. Churck, 4 Madd. 207, the vice-chancellor said that he 
"had not been able to find any case in -which it had been held that a 
solicitor had any lien on the fund recovered in the cause, except for 
his costs incurred in such cause." 

Such is the well-éstablished English practice. Stephens v. Weston, 
3 B; & C. 538 ; Hodgkinson v. Kelly, 1 Hogan, 388 ; Hall v. Laver, 1 
Hare, 571, 577; Pèrkins v. Bradley, Id. 219, 231; Ducas v. Peacock, 
9 Beav. 177; Stokes, Attys.' Liens, 138. The same principle has 
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been repeatedly affirmed in this country where the English practice 
of recognizing a lien upon a judgment has been foUowed, 

In Phillips V. Stagg, 2 Edw. Ch. 108, the vice-chancelior says that 
"the attomey's lien is not to extend beyond the costs in this action. 
He cannot claim the amount of other costs due to him in other suits 
at law." 

In Adamsv. Fox, 40 Barb. 442, 448, Morgan, J., says: "This lien 
is totally différent from the lien upon the papers. The lien on the 
judgment is confined to the costs of the particular suit, and the attor- 
ney can actively enforce it. The lien on the papers is merely a right 
to retain them, and applies to ail his bills of costs." 

In St. John y. Diefendorf, 12 Wend. 261, the précise question pre- 
sented in this case was decided adversely to the attorney's lien, 
Having recovered a judgment, the plaintiiï's attorneys there gave 
notice to the défendant to pay the damages, as well as the costs, to 
them, on the ground that they had a demand against their client, for 
costs in other suits, to an amount equal to the damages. The court 
say : "The question is whether the attorney has a lien upon hip cli- 
ent's money, before it cornes into his hands, to satisfy the demand he 
has against his client for costs in other suits. * * • An attorney 
has a lien upon his elient's papers ; but he has no lien upon anything 
which belongs to his client until it is in his possession. The costs 
belong to the attorney. There can be no lien upon what belongs to 
another without possession. " Pope v. Armstrong, 3 Smedes & M. 214 ; 
Cage v. Wïlklnson, Id. 223; The Hektograph Go. v. Fourl, 11 Fed. 
Ebp. 844. 

The petitioner contends that by the law of this state, as established 
by the court of appeals in the case of the Bowling Green Savings Bank 
y. Todd, 52 N. Y. 489, affirming 64 Barb, 146, the lien of an attor- 
ney for his gênerai balance, which exists upon ail papers and vouchers 
in his possession, is extended equaUy to any judgments recovered or 
moneys coUectible upon them. In that case a receiver of the plain- 
tiff was appointed after a decree for the foreclosure of a mortgage 
had been obtained, but before the sale of the premises. The receiver 
employed Cullen & McGowan, the previous attorneys of the plaintiff, 
to proceed in the cause, and they afterwards catised the mortgaged 
promises, to be sold and received the proceeds, from which they 
claimed to deduct not only their bill in that action, but also a bill 
for professional services due to them from the plaintiff in other mat- 
ière preceding the appointment of the receiver, a,nd also a third bill 
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due to McGowan individually for still prior services. At spécial 
term both the last-named bills were disallowed. The gênerai term, 
on appeal, allowed the prior bill of the firm, but disallowed the indi- 
vidual claim of McGowan; and this was affirmed by the court of 
appeals. ïhe court last named say : "The attomeys of the bank 
had a lien upon the papers in the foreclosure, net only for the costs 
and charges in that suit, but for any gênerai balance in other pro- 
fessional business;" referring to 3 T. E. 275; 8 East» 362. Neither 
of those cases, however, sustain the doctrine of a gênerai lien upon 
a judgtnent hejonà the costs in the particular cause. 

In the court below, Ingraham, J., says, (64 Barb. 155:) "Most of 
the cases in which this lien [upon the judgment] is recognized are 
cases where the claim was for costs of that particular action in which 
the motion was made. But the rule is equally well settled as to any 
claim which the attomey has for his services, and attaches as well 
to the proceeds of a judgment as to the papers on which the judg- 
ment was founded." No authorities are cited for this last proposi- 
tion, nor after much search hâve I been able to discover any in this 
country or in England. We hâve seen that, so far as respects a 
gênerai lien upon a judgment, or fund in court, the authorities are 
ail to the contrary. Where au attorney has collected money for his 
client, and no rights of third persons hâve intervened, through assign- 
ment, death, or bankruptcy, he might, doubtless, offset his own gên- 
erai bill. Patrick v. Hazen, 10 Vt. 184. IJa the case of th© Bowling 
Green Savings Bank, however, the appointment of a receiver before the 
collection of the moneys prevented any légal right of set off. The 
moneys were collected by the attomeys upon the employment of, and 
as the attomeys of, the receiver; as, in the case of Schwartz v. 
Schwartz, 21 Hun, 33, the moneys were collected upon the employ- 
ment and as the attomeys of the assignée. In neither of thèse cases 
does the distinction seem to be noted which has been so long estab- 
lished between a mère "retaining lien" upon the papers in the pos- 
session of an attorney, which is gênerai but purely passive, and his 
"charging lien" upon a judgment or fund recovered, which is lim- 
ited to services in the cause, but capable of being actively enforced. 

Numerous prior décisions of the court of appeals hâve declared, 

like the English cases, that an attomey's lien upon a judgment is 

based upon the équitable considération that it is by the attomey's 

labor and skill that the judgment has been recovered; the judgment 

v.l2,no.3— 16 
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being within the control of the court, and the parties within its juris- 
diotion, the court will see that no injustice is done to its own officers. 

In Rooney v. Second Avenue R. Co. 18 N. Y. 368; in Ely v. Cooke, 
28 N. Y. 373; in Dunkin v. Vandenhergh,.! Paige, 626; and in many 
other cases, the attorney lias upon this ground been regarded as an 
équitable assignée of the judgment to the extent of his demands in 
the cause. Prior to the adoption of the Code of Procédure the extent 
of this lien was limited to the taxable costs. The Code bas made no 
other change than to extend the lien to any agreed or deserved com- 
pensation. Marshall v. Meech, 51 N. Y. 140, 143; Haight v. Hol- 
comb, 7 Abb. Pr. 210 ; Ackerman v. Ackerman, 14 Abb. Pr. 229. 

Harris, J., in the Case of Rooney, above cited, says that the attor- 
ney is now "to be regarded as the équitable assignée of the judgment 
to the extent of his claim for services in the action." In the same 
case Comstock, J., says : "The attorney is entitled to a lien, as against 
his client, because his labor and skill contributed to the judgment, 
* * *" and he "has an interest in the judgment either to the 
amount of those, or for some other amount wbich he is entitled to claim 
(by agreement or on the quantum meruit) as the measure of his com- 
pensation." 

In Marshall v. Meech, 51 N. Y, 143, the court say that the "aiitbr- 
ney has a lien for his costs and compensation upon the judgment 
reoovered by him. Such a lien existed before the Code, and is not 
affected by àny provision of the Code. The lien exists, not only to 
the extent of the costs entered in the judgment, but for any sum 
which the client agreed his attorney should bave as a compensation 
for his services. To the amount of such lien the attorney is to be 
deemed an équitable assignée of the judgment." 

In Wright v. Wright, 70 N. Y. 100, the court say : ■ "The attorney 
had a lien for the amount of his costs and agreed compensation upon 
the judgment, and to that extent may be regarded as an équitable 
assignée of the judgment." See, also, Ward v. Syme, 9 How. Pr. 16. 

Neither in the décisions nor in the principles announced in any 
prior cases do I ând any warrant for holding that an attorney has 
any lien upon an uncollected judgment beyond his compensation in 
the particular cause. 

In the case of Wolfe v. Lewis, 19 How. (U. B.) 280, a case very 
closely analOgous to that of the Bowling Green Savingt Bank, the 
attorney had obtained a judgment of foreclosure, but the money 
due was paid into court without sale. Upon the attorney's claim 
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of a gênerai lien for other services, and an order for payment thereof 
ont of ; the fund by the court below, the suprême court reveraed the 
order and directed the fund to be paid to the complainants. 

In a récent case {In re Knapp, 85 N. Y. 284) Danforth, J., says : 
"The lien of the attorney apon a judgment recovered by him is upheld 
upon the theory that his services and skill proeured it," (71 N. Y. 
443;) thus reaflSrming the only grouud upon which this lien bas 
ever been put, and which, while it explains the reason for the lien, 
also necessarily limits it to the services and charges in the same 
action. In the case last cited the same eminent justice adds: "No 
new rule was enunciated in Bowling Green Savings Bank v. Todd, 52 
N. Y. 489, where it was said that the lien of the attorney attaches to 
the money recovered or coUected upon the judgment." 

As the prior rule was undoubted that the lien upon the judgment 
did'not extend beyond the costs and compensation în the cause, or 
in the eame subject-matter, and as no new rule was intended to be 
enunciated in the Case of the Bowling Oreen Savings Bank, it must 
be understood that the court of appeals did not intend in that case 
to overrule so many express adjudications that where the moneys 
hâve, not been reduced to the attorney's actual possession, his lien 
upon the judgment does not extend beyond the amount of compen- 
sation due to him in the particular cause, or in the same subject- 
matter. In re Paschal, 10 Wall. 496; The General Share T. Co. v. 
Chapman, L. E. 1 C. P. Div. 771. 

In the présent case the petitioner never came into possession of the 
moneys claimed ; they were proeured by the services of other attor- 
neys, by légal proceedings subséquent to the date of the petitioner's 
clàiim. Thèse subséquent services were necessary to reàlize any- 
thing upon the judgment, and the subséquent attomeys hâve their 
own lien upon the judgment and its proceeds for their subséquent 
services in the cause; and, upon. the doctrine contended for by the 
petitioner, they might hâve a conflicting lien for their own gênerai 
balance, to the fuU amount collected, if their bill amounted to so 
muchb Were the doctrine to be recognized that attomeys hâve a 
gênerai lien for ail their professional services upon each and every 
uncollècted judgment which they might bave obtained in behalf of a 
client, through an indefinite period, very great confusion and incon- 
venienoe, would be the necessary resuit. The petitioner's gênerai 
billjt in this case, exoeeded each of the judgments against , James 
Wilfloii» If one of them only had been collected by the subséquent 
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attorneys, the prior équitable assignment to the petitioner, upon the 
doctrine contended for, would either hâve entitled him to the entire 
prooeeds, to the exclusion of the subséquent attomeys who might 
hâve hadgreater équitable daims for their services in obtaining the 
money upon the judgment, or else would compel a further judicial 
hearing and détermination, as between the former and subséquent 
attorneys, as to the apportionment of the proceeds between them. 

The bill of services which the petitioner now seeks to charge upon 
the two earlier judgments is, moreover, a bill for obtaining judgment 
against Hine and Phillips, some four months afterwards. How much, 
if any, of this bUl existed in January, 1879, when the judgments 
against Wilson were recovered, does not appear ; and, by the rule 
that formerly existed, the attorney had no lien, except upon papers 
in his bands, until judgment, or, at least, till a verdict. Sweet v. 
Bartlett, i Sandf . 661 ; McCabe v. Fogg, 60 How. Pr. 488. This lat- 
ter bill, as it now stands, could not, therefore, hâve been a lien upon 
the prior Wilson judgments when they were entered ; and if not a 
lien then, howoould it become so afterwards? Neither prinoiple nor 
authority càn sanction an increase in the amount of a lien upon an 
uncoUected judgment through subséquent services in independent 
matters. Section 66 of the new Code of Procédure, 1879, which 
gives an attorney "a lien upon his client's cause of action" from its 
commencement, refers, I think, to his services and charges in the 
cause itself, and no more, and does nbt affect the questions hère con- 
sidered. 

The petitioner's claim to a lien upon the judgments against Wilson 
must therefore be disallowed. 

Upon the pending suits, transferred by the petitioner nnder the 
agreement, the assignée bas collected $144.57. The petitioner had a 
lien upon thèse suita and on the papers therein for his gênerai bill, 
which the agreement bas preserved. Those papers were essential to 
the further prosecution of thèse suits, and to the recoveryof the 
moneys afterwards collected therein. Upon the authorities abové 
cited ÇLnre Pasclml, 10 Wall. 483; In re Broomliead-, 5 Dowl. & L. 62, 
etc., supra) the court would not bave ordered those papers to be trans- 
ferred by the petitioner except' upon payment of his gênerai bill, or 
some security analogous to that oî the agreement made. Carver'a 
Case, 7 Nott. & H. 49^^ ;■ Heshp v. Metcalfe, 3 Myl. & G. 183; Cane y. 
Martin, 2 Beav. 684; The Hektograph Co.y. FowrZ,. 11 Ped.Eep. 
844. By that agreement this lien must be paid "out of thèfirst mon- 
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eys collected from those suits." I find a balance of $74.56 coUected 
upon thèse suits not applied to the petitioner's benefit, and be is, 
therefore, entitled to that amount. 

The substitution of attorneys upon the Wilson exécutions, and the 
surrender of the notes upon which those judgments were founded, 
were not necessary, and were of no value in the subséquent collection 
of those judgments ; tbey were not even clearly embraced in the terms 
of the agreement between the parties; and, as they were of no bénéfi- 
ciai use, the surrender of them cannot now serve as a basis for any 
claim to a gênerai lien upon the Wilson judgments which did not pre- 
viously exist. 

In Hodgins v. Kelly, 1 Hogan, 388, the court say : "The gênerai lien 
exists as to the papers and deeds in bis [the attorney's] hands, buï 
cannot be extended to the f unds in the cause if the plaintif can obtain 
payment without hia assistance or the use of those papers." 

The petitioner may hâve an order for the payment of |74.55, and 
bis disbursements in this proceeding. 



United States v. Thomson. 

{District Court, S, Oregon. aL&j 23, 1882.) 

1. Takino Passenoekb on Boakd. 

Passengers who go on board a veesel openly and in thé usnal way are pre- 
sumed to bave been taken on board by the master, within the purview of sec-- 
tions 4252-3 of the Reviscd Statutes. 

2. iNTENT TO Commit Ohime. 

Keglect in the discharge of a duty or indifférence to conséquences is in many 
cases équivalent to a spécifie criminal intent 

3. Casb in Judgmbnt. . 

The défendant, being the master of a vessel under charter at the port of Hong 
Kong to carry passengers to Portland, Oregon, permitted the charterers to Joad 
her, under the inspection of: the port oflcera, without himself knowing or talc- 
ing any steps to Itnow how many passengers were on board ; and upon arrivai, 
in Oregon it was found that there were 160 paissengers in excess of the number' 
allowed to be Carried by sections '4252-3 of the Revised Statutes. BM, that it 
was the duty of the défendant tû havetfiken steps béfore leaving the pbrtto 
ascertain how many passengers hehad on board, and that the omission of this 
duty was such négligence on his pajt as inade him guilty of a violation of thë 
statute.. • 

Information for Violation of section 4253 of the Revised Statutes. 
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J. F. PTaisom, for plaintiff. 

John W. Whdlley, fôr défendant. 

Deady, D. J. Section 4253 of tbe Eevised Statutes provides that if 
"the master" of any vessel at a foreign port, net contiguous to the 
territory of the United States, "shall take on board such vessel" "any 
greater number of passengers" in proportion to the space allowed 
them thereon than is prescribed by section 4252 of the Eevised Stat- 
utes, "with intent to bring Such passengers to the United States," and 
does bring the same within the jurisdiction of the United States, "he 
shall be deemed guilty of a misdemeanor," and fined $50 for every 
such passenger, and may also be imprisoned not exceeding six 
months. The défendant, as the master of the English steam-ship 
Bothwell Castle, is accused by the information herein of viola ting 
this statute, by taking on board said vessel on April 21, 1882, àt the 
port of Hong Kong, 160 passengers more than the number allowed 
thereby to be carried thereon, with intent to bring the same tô the 
United States, and by afterwards bringing said passengers on saiid 
vessel within the jurisdiction of the United States, to-wit, the district 
of Oregon. The défendant pleaded not guilty to the charge, and by the 
stipulation of the parties the case was tried by the court without a 
jury. From the évidence, inoluding the testimony of the master, his 
chief officer, and two of the seamen, it appears — 

That within a year past tlie défendant cariied a cargo of Chinese passengers 
on this vessel from Hong Kong to San Francisco, consisting of 1,033 adults; 
that on Apnl 18, 1882, the " administrator " of the port of Hong Kong licensed 
the Bothwell Castle to çaxrj, under the English passenger act, not exceeding 
1,094 Chinese passengers from that port to Portland, Oregou; that on April 
20th, the " émigration offlcer " of the same port gave the vessel a " certificate," 
to the effect that she had space and was f urnished to carry 1,094 adult passen- 
gers on said voyage, and that therè was then on board 1,032 men and 20 chil- 
dren, equal to 1,042 adults; that on thé same day the " harbor master " gave 
the vessel a "clearance" for Portland, with 1,052 Chinese passengers in the 
lower berths, "under the émigration offlcer's certificate;" that a passenger 
list attàchedtosaid documents and signed "George Holmes, passenger broker," 
and eontaining the names of 1,015 ordinary passengers, and 37 doctors, inter- 
preters, stewards, cooks, etc., or in ail 1,052 passengers, was delivered by the 
défendant on May 14, 1882, to the collecter at Astoria, verifled by his oath 
then mâde as eontaining "the names and descriptions of ail the passengers 
who wère on board the said steamer (Bottiwell Castle) at the time of or since 
her last departure from the said port o£ Hong Kong;" that said vessel on said 
voyage was chartered to carry Chinese passengers to Portland, and while 
lying in the stream at Hong Kong, not less than a mile from the shore, on April 
20, 1882, took on board 1,198 of such passengers, of whom about 1,041 had 
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" conlract passage " tickets, containing the terms of the contract, a recëipt for 
$50 in payment of the passage, with the name of the passenger, his sex, âge, 
occupation, and place of birth, signed by " George Holmes, passenger broker," 
and signed and certifled by the " émigration ofHcer," to the eiïect that he had 
*' explained and registered " the same, and about 157 had similar tickets not 
signed by any one, and brought the same to this port, when by law she waà 
not entitled to carry more than 1,038 such passengers, being an excess of 160; 
that af ter ail said passengers were on board said vessel there was a count of 
the same made by the " harbor master " and " assistant health officer " of the 
port, on said April 20th, and the défendant, upon a statement then given him by 
them, and by him delivered to the proper local authorities, obtaiiïed his 
clearance and gave bond to convey the passengers as per agrëement, and at 6 
o'clock the next moming sailed for Portland; that soon after starting a strict 
search was made for stow-aways, or persons who had not paid, and one found 
and put ofE the vessel, but no attempt was ever made by the master, or any one 
under his direction or authority, to count the passengers or ascertain how 
many were on board until the vessel was witUn two or threo days of the 
mouth of the Coliimbia river, when the défendant ordered the tickets taken up, 
and found that he had about 160 passengers inore than he was entitled to 
carry; that on April 19th, the " government marine surveyor " measured the 
'vessel, accordingto the American law as f amished him by the American consul, 
and fumished the défendant with a written report thereof, from which it 
appears that she was not entitled to carry more than 1,005 passengers, but 
upon a survey madeby the collecter at Astoria, it was ascertained that she had 
space enough for 1,038. 

The défendant denied in his testimony ail knowledge of the excess 
of passengers, or of his liability therefor under the United States 
statute, and said that he paid no attention to the matter, and sup- 
posed that the port officers would duly attend to it and not allow him 
to sail with more passengers than there was on his listj and. when 
the collector at Âstoria ascertained that there was an excess of pas- 
sengers on board by eounting them, and asked the défendant how it 
came that there were 160 too many, the défendant said he did not 
know; that it was not a matter that he was bound to look aft'er-r-he 
went by the list; that the company had sold 3,000 tickets and he 
supposed they were short of ships. 

There is no conflict in the évidence, and.assuming that the facts 
are substantially as stated, counsel for the défendant insistsithat he 
cannot be found guilty because there is no évidence of a spécifie crim- 
inal intent; that as he did not know he had taken on more passen- 
gers than the law allowed he cannot be ,held to hâve taken on, the 
excess with the "intent" to bring them tp the TJ^iited States. : ; 
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And, first, what constitutea a taking on board within the meaning 
of the statute? I suppose that ail passengers who go on board 
openly in the usual way — not clandestinely and without the master's 
consent, expressed or implied — are taken on board by him. It is not 
necessary that he should see them corne. He may, and usually does, 
commit that duty to his subordinates. But as no one bas a right to 
corne on board without his consent, a passenger found there is pre- 
sumed to bave been t,aken on board by him until the contrary ap- 
pears, 

There was a suggestion in the argument that the excess of 160 
might hâve gotten on board surreptitiously after the count by the 
port officers, during the afternoon and night of April aOth, by climbing 
up the ship's sides. But that was impossible, unless with the con- 
nivance of the officers and crew. And the proof is that a strict 
watch was kept on board during that time, and that only one little 
boat approached the vessel and it was sent away. 

It must be assumed, then, that ail the passengers on tbe vessel 
came on with the implied consent of the master. He took no steps 
to prevent any of them coming on board; gave no directions to his 
officers to aÛow only so many passengers to come on board ; and 
therefore, in contemplation of law, they were taken on by him. 

But, nevertheless, if there must hâve been a positive or spécifie 
"intent," in the mindof the défendant, to take on this 1 60 passengers 
for the purpose of bringing them to the United States in the same 
way that a spécifie criminal intent is necessary to constitute larceny, 
then the prosecution must fail ; for, whatever the fact may be, no such 
intent bas been shown. 

But in many cases négligence or indifférence to duty or consé- 
quences is équivalent to a criminal intent. 1 Bish. Crim. L. § 62 ; 1 
Whart. Crim. L. §§ 89, 125. 

Under the circumstances, the statute forbid the défendant from tak- 
ing on board any of thèse 160 passengers ; and he could not know- 
ingly bave done so without intending to violate the statute. What 
was his duty, then? To leave the matter in the hands of his char- 
terer and their broker, who wère only interested in getting as many 
passengers on board as possible, and the port officers, who were 
under no obligations to prevent & violation of a United States stat- 
ute, but only concémed to see thàt the régulations of the port were 
complied with ? I think not. In my judgment it was the duty of the 
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master, before leaving the port of Hong Kong, to hâve taken steps to 
îiscertaiii how maiiy passengers he had on board, if he bad not taken 
an account of them as they came on, as he should hâve done. This 
duty should bave been performed in person, or by bis officers under 
his direction. The omission of it was an act of gross négligence, in 
conséquence of -whicb this 160 passengers werç unlawfully brought 
to the United States, whicb conséquence be must be beld to.have 
intended. 

Any other construction of the statute would make it a dead letter. 
Neither sbip nor owners are responsible for its violation, as they 
ougbt to be, and the master oan always be kept in convenient igno- 
rance of the facts until the vessel bas sailed from port, and then it is 
too late for him to commit the crime of taking them on board with a 
spécifie intent to bring them to the United States. 

There are also some circumstances in the case whicb tend to show 
that the défendant was not altogetber innocently ignorant in this 
matter. Wben off the mouth of the Columbia river he found ont 
that be had a large excess of passengers on board. It would bave 
been natural for an innocent man to bave reported that f act to "th 
coUector wben delivering his list of passengers. Still be might noib 
and the master says he did not, because he was not interrogated 
about it. But how could an honest.truthful man, not only suppress 
this fact of the excess, but also déclare on oath that the passenger 
list contained the names of ail the passengers on board, wben he 
absolutely knew that it did not, by a large number. But as to a por- 
tion of this excess the évidence is satisfactory that the master knew 
be had them on board, and therefore must bave taken them on with 
a spécifie intent to violate the statute. He says that be knew, or 
supposed, be had 1,052 passengers on board — ^the number contained 
in the list furnished by the passenger broker. But the survey of his 
vessel, made by the surveyor of the port under the American law, 
on April 19th, a written report of whicb was furnished the défendant 
and brought by him to this port, shows that the vessel was only 
entitled to carry 1,005 passengers, or 48 less than the list. This 
was the knowledge whicb the défendant had wben he took thèse 48 
passengers on board and left with them for this port. The only rea- 
Bonable inference from the premises is that he took them on with 
the intent whicb constitutes the violation of the act, if foUowed up by 
bringing them bere. True, the measurement of the vessel by the col- 



2ê0 



FBDEBAL BKPOBTËB. 



lector at Astoria shows that she hàs space for 1038 passengers. But 
that is the defendant's good fortune rather than the resuit of his 
good eonduct. He did not act upon that impression. And still there 
are 15 passengers on the list in excess of what the vessel was entitled 
to oârry by the Astoria measurement, of which the défendant must 
hâve hàd knowledge.. i 

The finding of the court is that the défendant is guilty as charged 
in the information. 



United States v. Thomson. 

Information for Violation of section 4266 of the Eevised Statutes. 

The défendant was also charged with the violation of section 4266 
of the Eevisedr Statutes, by failing to deliver a correct list of his pas- 
sengers on board to the collector at Astoria. The case was submitted 
to the court on the évidence iïi the above case, and the court found 
him guilty and sentenced him to pay the fine prescribed by statut© 
—$1,000. 



Castro v. De Ueiaete. 
{Dùiriet Court, S. D. Nm York. March 25, 1882 

1. Falbe Impeisonment— Wheiî AcTroj» Lie9. 

Where the subject-matter of an ofifence charged on the accused is whoUy 
beyond the jurisdiction of the committing magiatrate, only an action for false 
imprisonment, and not an action for malicious prosecution, will lie. 

2. MAIilOIOTTB PkOSECUTIOIÎ — ACTIOK FOH. 

But if the subject-matter and the person be withln the proper junsdiction 
of the magistrate, and the papers upon which the process was issued, or the 
process itself, be détective or irregular merçly, upon the proceeding being ter- 
minated, if the prosecution was malicious, the accused maymaintain an action 
eitlier for false imprisonment or for malicious prosecution. Although the mag- 
istrate who issues process without jurisdiction is liable in trespass only, thç 
complainant is liable to trespass on the case as the indirect cause of the in- 
jury. 

3. CoMPLAiNT Chaeging Both Ofpences— Joindeb. 

In an action brought by a person who had been arrested for the purpose of 
extradition, under the treaty with Spain, upon the oomplaint of the défendant, 
the 8panish consul, and the complaint in the présent action charged in the first 
count false imprisonment, upon the ground of defects in the affldavits sub- 
mitted to the United States commiasioner, upon whose order the arrest was 
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made, and in the second count alleged a malicious pirosecution, Md, on de- 
murrer, that as the commissioner had fuU jurisdiction of the subject-matter 
the two counts were not necessarily "inconsistent," and therefore net, on 
that ground, improperly united in the complaint iinder sections 484 and 488 of 
the New York Code of Procédure. ' 

4. Samb— Sbpakatb Offbncbs nr SEPAKATa Counts. 

Différent counts are presumptively upon différent daims, or for différent 
oflences. It cannot, therefore, be assumed iipon demurrer, however probable 
it may be, that the counts for malicious prosecution and for f aise imprisonment 
are upon the same identical proceeding. 

Demurrer to Amended Complaint. 

Carpenter é Mosher, for plaintiff. 

Sidney Webster, for défendant. 

Beo-wn, D. J. This is an action against the défendant, the consul 
gênerai of Spain, to recover damages for an alleged false imprison- 
ment and malicious prosecution in proceedings for the extradition of 
the plaintiff, under the treaty with Spain of January 5, 1877. 19 
St. at Large, 650. Being a common-law action, the sufficiency of 
the pleadings upon the demurrer is to be determined according to the 
New York Code of Procédure. Eev. St. § 914. 

The amended complaint contains two counts or causes of action 
separately stated. The first charges that the défendant, on the sec- 
ond of October, 1881, appeared before John A. Osbom, a commis- 
sioner of the circuit court of the United States for the southern dis- 
trict of New York, and charged the plaintiff with forgery at Havana, 
Cuba, on or about September 25, 1881, and thereupon procured the 
commissioner's warrant for the arrest of the plaintiff, upon which he 
was taken before the commissioner by the active procurement and aid 
of the défendant, and for several days restrained of his liberty ; that at 
the time of issuing said warrant, and of the arrest of the plaintiff 
thereunder, the commissioner had in fact no jurisdiction, and the 
warrant was whoUy void for various reasons, stating, among others, 
that no mandate or preliminary warrant had been obtained from the 
executive department prier to the proceedings before the commis- 
sioner, {In re Kaine, 3 Blatchf. 6-10; In re Thomas, 12 Blatchf. 370; 
In re Stupp, Id. 501 ;) and that the warrant itself, for various de- 
feots upon its face, was whoUy void. The second cause of action 
allèges the arrest of the plaintiff upon a warrant issued by the same 
commissioner upon the same day on a similar charge of forgery, 
nnder which, by defendant's procurement, he was imprisoned on the 
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second day of October, and restrained of his liberty until October 4, 
1881, when, after examination, tlie plaintiff was held not guilty, and 
discharged and fully acquitted by the commissioner ; and tliat the 
said proceedings hâve been fully ended and determined; that ail the 
acts and doings of the défendant were done falsely and maliciously, 
and without reasonable and probable cause, and claims as damages 
$10,000. 

The défendant demurs to the second cause of action on the ground 
that it does not state facts sufficient to constitute a cause of action. 
He also demurs to the whole complaint on the ground that it appears 
on the face thereof that the first and second causes of action are 
improperly united ; the first cause of action being for false imprison- 
ment, and the second for malicious prosecution founded on the same 
alleged acts and supposed wrongs. 

Section 488 of the Code of Procédure spécifies eight causes for 
■which the défendant may demur to a complaint. Subdivision 7 is 
"where causes of action hâve been improperly united. " Subdivision 8 
is "where the complaint does not state facts sufficient to constitute a 
cause of action." By section 492 the défendant may demur to the 
■whole complaint, or to one or more separate causes of action stated 
therein. 

-Section 484 spécifies the causes of action which may be joined in 
one complaint, and subdivision 2 embraces causes of action "for 
Personal injuries, exeept libel," etc. ; and both of the causes of action 
in the présent complaint clearly come under this subdivision. This 
section aïso provides, at its close, that "it must appear upon the 
face of the complaint that ail the causes of action so united belong 
to one of the foregoing subdivisions of this section, and that they are 
consistent with each other." The last clause, requiring that such causes 
of action be consistent with each other, was first added in the new 
Code of 1877. 

The demurrer to the second cause of action, on the ground that it 
did not state facts sufficient to constitute a cause of action, is based 
upon the contention of the défendant that an action for malicious 
prosecution cannot be maintained exeept upon a légal and valid judi- 
cial proceeding; that it will not lie upon proceedings void for want 
of jurisdiction ; that the complaint inust allège or show such a valid 
judicial proceeding ; and that the second cause of action is in this 
respect defective in not alleging either in gênerai words that the 
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commissioner had jurisdiction, or in showing any facts sufficient to 
authorize the issuing of the warrant of arreBt. 

The demurrer to the whole complaint for the improper joinder of 
the two causes of action is based upon the contention that an action 
for false imprisonment and for malicious prosecution cannot both be 
maintained upon the sarhe identical proceedings and arrest; that 
the former is based upon a want of jurisdiction, and the iatter upon 
a valid légal proceeding; and that if the statemeht of the second 
cause of action be held sufficient in averring or showing jurisdiction 
in the commissioner who issued the warrant for the arrest; then it is 
inconsistent with the first cause of action, which is based expressly 
upon the want of jurisdiction» and therefore that the joinder of thèse 
two causes of action in one complaint is forbidden by section 48é, 
above referred to. 

The remedy at common law for false imprisonment is by an action 
of trespass for a direct injury to the plaintiff through an unlawful 
arrest, or a détention without légal authority. The arrest or déten- 
tion may be by process, under color of légal proceedings, or without 
process, in the absence of any légal proceedings; or it may be through 
the irregular issuing or service of process in proceedings otherwise 
valid. Addison, Torts, §§ 798, 802, 803, 831 ; Barker v. Brahdm, 2 
W. Bl. 865, 844; Holleyy. Mix, 3 Wend. 350; Pease v. Burt, 3 Day, 
485. 

The common-law rem«dy for a malicious prosecution, on the other 
hand, is by an action on the case for an indirect injury through the 
institution of légal proceedings from malicious motives and without 
probable cause. To recover in such an action not only must malice 
and the absence of probable cause be shown, but also the termina- 
tion of the légal proceedings in favor of the accused; none of which 
are essential to recovery in an action of trespass for false imprison- 
ment. The gist of the action is the malice and want of probable 
cause ; and where thèse concur and the accused has been acquitted, 
the iaw, by means of this remedy, designs to afford him compensation 
for the injury, expénse, annoyance, or disgrâce of the groundless pro- 
ceedings against him. Addison, Torts, §§ 852, 868. 

Where the proceedings are void for want of jurisdiction, trespass 
for false imprisonment ds the ordinary remedy, since no other proof 
is requisite than the proof of the arrest or détention, and of the ille- 
gality of the proceedings. Upon this proof the plaintiff is entitled to 
compensatory damages. Jay v. Abny, 1 W. & M. 262; Blythe v. 
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iTompUns, 2 Abb. Pr. 468. And where there ia also évidence of 
malice or bad faith or want of probable cause, exeîuplary damages 
may also be given, but net otherwise. Addison, Torts, § 845 ; Day v. 
Woodworth, 13 How. 363, 371 ; Brown v. Chadsey, 39 Barb. • 263, 
265; Williams v. Oarrett, 12 How. (N. Y.) 456. 

Where the arrest complained of arose in the course of légal pro- 
ceedings, and there was no doubt of malice and of the want of prob- 
able cause, and no question existed oonceming the jurisdiotion or 
légal validity of the prooeedings themaelves, the pleader was neees- 
sarily confined to an action on the case for malicious prosecution; 
while if a doubt existed witb regard to the jurisdiction of ihe court 
or magistrate in issuing the warrant of arrest, or the regularity of 
the proceedings under it, the pleader would ordinarily insert also a 
count of trespass for false imprisonment, so that, upon trial, if the 
proceedings were held irregular he would be entitled to reeover com- 
penaatory damages at ail events, and on proof of malice and want of 
probable cause he could reeover full damages for the malicious pros- 
ecution, in case the proceedings and the arrest should be held to be 
regular, and within the jurisdiction of the court or magistrate that 
issued the warrant. 

While tbus, from reasons of convenience, the remedy for an arrest 
without jurisdiction was ordinarily by an action of trespass for false 
imprisonment, and the remedy was by an action on the case for 
malicious prosecution, where the arrest was in the course of lawful 
prosecution, yet thèse remédies were not confined within thèse sev- 
eral limitations, nor were they always mutually exclusive of each 
other. Though the process and proceedings were perfectly valid and 
regular, yet in case of their abuse or misuse or service at an Unlaw- 
ful time, an action for false imprisonment would still lie. Holley v. 
Mix, 3 Wend. 350; Doyle v. Bussell, 30 Barb. 300, 305; 1 Term, 
536-7; Pease v. Burt, 3 Day, 485. 

By the Eevised Statutes of this state, (2 Eev. St. p. 553, § 16,) it 
is provided : 

" Where, by the wrongful act of any person, an injury is produced either to 
the person, personal property, or rights of another, for which an action of 
trespass may by law be brought, an action of trespaas on the case may bo 
brought to reeover damagvs for such injury, whether it was wilful or accom- 
paniéd by force or not; and whether such injury was a direct and immédiate 
conséquence from such wrongful act, or whether It was consequential and 
indirect," 
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Tlîis provision is not affected by the Code of Procédure. The nec- 
essary effect of it -would seem to be, to authorize an action on the case 
for a malieious prosecation where malice and the want of probable 
cause appear, even though the want of jurisdiction in the proeeed- 
ings for the arrest also expressly appear, since an action of treapass 
for false imprisonment would in the latter case undoubtedly lie, and 
in ail sûch cases, therefore, the party injured bas bis élection of reme- 
dies underthis statute. Eice v. Piatt, 3 Deniô, 81, 84; Wright v. 
Wikox, 19 Wend, 343, 348; Shorte v. Charles, 18 Wend. .616. 

Aside from this stàtutory provision, upon an examination of the 
authorities cited in the elaborate briefs which bave been submitted to 
me by the counsel of the respective parties, I am satisfied that the 
great prépondérance of authority, not only in this state but in thia 
oountry generally, as well as in England, is to the effect that aa 
action for malieious prosecution wiU lie against the.person upon 
"whose complaint the warant was issued, though the proceedings were 
irregular and withont jurisdiction, provided the subject-matter, the 
ofience, and the person were within the magistrate's iurisdiotion. 
It is BO stated expresdy in the teit writers, and bas been repèatedly 
adjudged. 3 Bl. Comm. 127; 2 Greenl. Ev. § 449; 1 Chit. PI. *133; 

The précise question hère presented arose in the casé of Morris v. 
Scott, in this state, (21 Wend. 281,) where, in an action on the case 
for malieious prosecution, thé plaintiff was nonsuited on the trial 
beeause it did not appear in the déclaration that the justice before 
whom the complaint was made, and who had issued his warrant for 
the arrest of the plaintiff, had jurisdiction in the matters chargedt 
Upon error to the suprême court the judgment was reversed, the 
court holding that an action might be maintained "though there may 
be a total want of jurisdiction, provided malice and falsehood be put 
forward as the gravamen, and the arrest or other act of trespass be 
claimed as the conséquence." The authority of this case bas not been 
shaken, but reaffirmed, by subséquent décisions. Newfield v. Copper- 
man, 47 How. 87; Thaule v. Krekeler, 81 N. Y. 428 ; Van Latham v. 
Ubby, 38 Barb. 348; Dennis v. Ryan, 63 Barb. 145; 65 N. Y. 385. 
In the case last cited the défendant had been charged with forgery, 
accompanied by a statement of such facts and circumstanoes as showed 
that the offence was not forgery in law, and upon trial of the indict- 
ment he was acquitted upon that ground. In a subséquent trial for 
maliciouB_ prosecution the judge charged that the action iwould lie 
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"if the défendant knew that the charge was false and unfounded, 
and by that means procured the plaintif to be indieted and brought 
to trial even though the charge made did not constitute the crime 
alleged, or any crime;" and this charge was sustained on appeal. 

The same prinoiple bas been affirmed in numerous other cases in 
this country. Stone v. Stevens, 12 Conn. 219; Haye» v. Younglove, 
7 B. Mon. 545; Stancliffe v. Palmeter, 18 Ind. 321; Stocking v. How- 
ard, (Miss.) 24 Alb. Law J. 537; Sweet v. Negus, 30 Mich. 406; Col- 
lins V. Love, 7 Blackf. 416; Forrest v. Collier, 20 Ala. 175; Brewboy 
V. Cockfield, 2 MoMullen, 270; Gihhs v. Ames, 119 Mass. 60. 

In support of the proposition that an action for malicious prosecu- 
tion will not lie except upon valid légal proceedings, the défendant 
relies upon the récent case of NebenzaM v. Townsend, decided in the 
New York common pleas, (61 How. N. Y. 353,) on several cases in 
Massachusetts, (Bixby t. Brundridge, 2 Gray, 129 ; Whiting v. John- 
son, 6 Gray, 246 ; Bodwell v. Osgood, 3 Pick. 379, 383,) and on some 
others of a similar character. In the case in the common pleas the 
point was referred to briefly ; but at the close of the paragraph the 
learned judge says: "The point is not material, from what subse- 
quently occurred." The case bas not, therefore, the weight of an 
express adjudication. In Bixby v. Brundridge the décision was upon 
the express ground that the justice had "no jurisdiction ofthe offence," 
and the fact was the same in both the other Massachusetts cases. 
Thèse cases, therefore, are not in point as respects a court or magis- 
trate that has jurisdiction of the subject-matter of the offence charged 
and of the parties. The same distinction was taken in the case of 
Painter v. Ives, 4 Neb. 126, and in Sweet v. Negus, 30 Mich. 406. In 
the former case, Lake, G. J., says : 

"This seems to be the correct rule where the proceedings complained ot 
were had in a court having no jurisdiction of the subject-matter of the suit." 

In the latter case Christiancy, J., says : 

" There may be good ground for holding, as has been held in some cases, 
that when the justice has by law no jurisdiction of the subject-matter, or a 
total want of jurisdiction otherwise appears upon the face of the warrant, the 
proceedings cannot properly be called a prosecution. In such cases the ac- 
cused would be under no obligation to obey or submit to the arre&t, or the 
trial or examination. "We décide nothing upon this point, as it is not' before 
us ; but we are entirely satisfled that when the want of jurisdiction does not 
appear upon the face of the warrant, and is only to be shown by évidence 
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aliunde, the party arrested and prosecuted may, when he bas been acquitted, 
maintain an action for malicious prosecution, when he shows it to hâve been 
malicious, and the prosecution does not show in defence that there was prob- 
able cause, and that he acted in good faith." 

In Massachusetts, also, in the more , récent case of Gihbs v. Ames, 
119 Mass. 60, the décision of the court is to the same effect, where a 
plaintifif was brought to trial and acquitted, but withoat any préviens 
proper complaint or proper warrant of arrest, and it was held that 
an action for malicious prosecution would lie; and the court say: 

"This was a sufflcient prosecution and acquittai therefrom to furnish a 
foundation for the common action for malicious prosecution, nothwithstand- 
ing any insufliciency of the complaint, or defect of process by which she was 
brought before the court, or want of jurisdioUon of the magistrate arising 
f rom such defect. The magistrate had jurisdiction of tlie sulject-matter of 
the complaint, which was not the case in Bixby v. Brundridge, 2 Gray, 129, and 
Whiting v. Johnson, 6 Gray, 246." 

In England it can hardly be said that any other rule has ever 
prevailed as against a prosecutor who bas maliciously procured an 
illégal warrant of arrest to be issued upon a groundless charge, 
although the magistrate who maliciously issues it without jurisdic- 
tion is liable in trespass only, since he is the direct cause of the 
arrest, {Morgan v. Hughes, 2 Term, 225, 221,) while the complainant 
was but the indirect cause. 

Blackstone (3 Comm. 127) say s; 

"But an action on the case for a malicious prosecution may be founded 
upon an indietment whereon no acquittai can be had; as if it be rçjected by 
the grand jury, or be coram non judice, or be insufflciently drawn. For it is 
not the danger of the plaintifE, but the scandai, vexation, and expense upon 
which this action is founded." Qastin v. Willcoek, 2 Wilson, 302, 307 ; West 
v. Smallwood, 3 Mees. & W. 418, 420; Wioks v. Tentham, 4 Term, 247 ; Fippet 
V. Hearn, 5 Barn & A. 634. 

In the late case of Farley v. Danks (4 El. & m. 4yo; xne aerend- 
ant had falsely and maliciously procured the plaintiff to be adjudi- 
cated a bankrupt upon an afi&davit which was not sufficient legally 
to warrant an adjudication. Lord Campbell, in support of a verdict, 
says: 

" It is said that the adjudication ought to be a conséquence necessarily and 

legally following from the facts if true. But ail that is necessary is that the 

défendant should falsely and maliciously cause the act; and he does that when 

he swears falsely, and the act would not be done without his so swearing. 

v.l2,no.3— 17 
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It would be monstrous to say that this does not make out the charge. I 
should be vety sorry to flnd any décisions of our courts to that effect. "Where 
a man makes a true statement of fact, upon which the court acts wrongfuUy, 
the grievance, it is true, arises not from the statement, but from the judgment ; 
but it would be monstrous to hold that this is so where the statement is mali- 
ciously false. We must assume that Oldfléldy. Dodd, 8 Exch. 578, is cor- 
rectly decided; though for anything I know it may be reversed in thè house of 
lords. But it does not show that this action will not lie; it shows only that 
the commissioner made a mistake; he did not the less act on the authority of 
the défendant. Suppose an application to be made to hold a man to bail upon 
aflSdavit that he is going to leave the country, which is utterly without foun- 
dation of fact, and that some slip is made, as Mr. Gray suggests, in poiiit of 
' law ; it is clear that, under thèse circumstances, a party would be liable for a 
ihalicious falsehood. The action, therefore, well lies; and the rulemustbe 
discharged." 

Upon thèse authorities it would seem to be clear that, whatever 
doubt may exist in regard to the propriety of an action for malicious 
prosecution where the court or . magistrate issuing the warrant was 
whoUy without jurisdiction of the subject-matter or of the ofiPence 
charged, the nearly unanimous décisions of the courts are that such 
an action will lie against the prosecutor who has maliciously set on 
foot légal proceedings, though invalid, before a tribunal of compétent 
jurisdiction; and such is this case. The défendant, according to the 
averments of the second cause of action demurred to, maliciously and 
without probable cause procured the plaintiff's arrest upon a charge 
of forgery, through a warrant which he procured to be issued from a 
commissioner of the circuit court of this district, The magistrate 
was compétent to entertain the charge ; the offence was within the 
provisions of the treaty. The proceedings may hâve been irregular 
and invalid, but they were within the gênerai scope of his juris- 
diction; and thèse proceedings having been, according to the com- 
plaint, set on foot maliciously and without probable cause, and the 
plaintiff's arrest procured through the defendant's agency therein, 
it does not lie in his mouth to insist that the proceedings were 
defective. 

The demurrer to the second cause of action should therefore be 
overruled. 

In the above view of the second cause of action it is not necessa- 
rily "inconsistent" witb the action of trespass for false imprisonment 
stated in the ûrst cause of action; inasmuch as, if the proceed* 
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ings on the warrant for the arrest should be found to be irregu- 
lar and void, either action would in this case lie, by reason of the gên- 
erai juriadiction of the commissioner over the subject-matter; and 
this would be the case although it appeared that both causes of action 
were upon one and the same prooeeding and arrest. Barr v. Shaw, 10 
Hun. 580. But this fact does not appear upon the complaint in this 
case, however probable it may be. In the theory of pleading différ- 
ent counts are supposed to represent différent claims or offences. 
It is not impossible that the plaintiff may hâve been arrested by the 
defendant'a procurement upon the same day upon two différent 
charges, and by two différent warrants of arrest, and the subséquent 
proceedings might possibly hâve been had under both. It is not im- 
possible that a prior prooeeding may havë been thought of doubtful 
sufficiency, and a second hâve foUowed upon the same day, designed 
to avoid' any defeots of the first. Nothing in the complaint shows 
that both counts are for the same arrest, and it cannot upon demur- 
rer be taken for granted. 

On both grounds, therefore, the demurrer to the whole complaint 
should be overruled. 

The défendant may answer within 20 days on payment of the costs 
of the demurrer. 

NOTE. 

CoNFOKMiTT TO Pbaotioe IN Statb Cotjrts. United States courts con- 
form as near as may be to the practice, pleading, and modes of procédure in 
civil cases other than equity and admiralty, with the rules of practice of the 
states where they are held.(a) Section 914 of the Eevised Statutes only assim- 
ilâtes the practice in the fédéral courts to that of the state courts " as near 
as may be,"(6) and goes no further than to adopt the state statutes " as near 
as may be."(o) The statute makes a distinction between common-law cases 
and equity and admiralty cases as to the forms and modes of procedure,(d) 
and it applies solely to common-law suits,(e) and bas no application to cases in 
equity.(/) 8o, the practice of allowing ejectments to be maintained on équi- 
table titles cannot afiEect the jurisdiction of the courts of the United States, (sr) 
and so of answers to an action at common law, claiming au équitable 

(o) Perrjr T. Mechanics' Mut. Ins. Go., 11 Fed. (e) The Blanche Page, 16 Blatchf. 5j Dwightv. 

Rep. 478. Merritt, 18 Blatclif. 305. 

(fi) Whalen v. Sheridan, 10 Fed. Rep. 662; Rob- (f) Blease v. Garllngton, 92 U. S. 1 ; Brooks v. 

inson v. Mut. Ben. Ins. Co. 16 Blatchf. 201. See Vermont 0. H. Co. 14 Blatchf. 471. see Butler t. 

Indlanapolis St. St. L. R. Co. t. Horst, 93 U. & 291. Youn^, 5 Chl. Leg. News, 146. 

(c) U. S. T. Brawner, 7 Fed. qep. 90. (g-) Fenn v. Holme, 21 How 481 j Hooper v. 

((!) Steam Stoue Cutter Co. v. Sears, 9 Fed. Rep. Scheimer, 2.3 How. 249; Sheirburn T. Cordova, 24 

9; Sandford T. Portsmouth, 6 Cent. L. J. UT; How. 423; Robinsoa Y. Campbell, 8 Wtoat.212, 
Nudd V. Burrows, 91 U. S. 426. 
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right.(A) When pending cases are proceedings at law, they are entitled to 
the beneflts of the provisions bf this section ;(i) and the first inquiry is, 
what is the practice in the state court ?(j) 

Tlie intention of the statuts is to secure in each state one metlioil of pro- 
cédure in ail common-law cases, and to attain that resuit by adopting in gên- 
erai the procédure of the state courts.(A!) Under this statute old forms of 
process for the commencement of common-law suits used in the United States 
courts hâve been superseded by the summons, conforming to the practices of 
the state courts except as to the mode of attestation, which is provided for 
by Rev. St. § 911. (Z) It applies to process by which suits are brought, and its 
mode of service •,{m) so of inandamus as a reraedy to compel municipal cor- 
porations to levy a tax to pay a judgment créditer ;(«) but not to summary 
process against a marshal, where the state law authorizes such process against 
a sheriff for a penalty in addition to the amount due on the exécution. (o) 

This section applies tothe rulesof pleading;(p) and to the lime of filing the 
déclaration after being returned "summoned."(Q') It applies to the mode of 
amending the complaint as of course,(r) and pleadings not authorized in the 
state court in a like suit will be set aside on motion. (*) On removal of the 
cause no other or différent pleadings are necessary ■,{t) but it does nat apply to 
the rule of set-off, which is exclusively under the laws of the United States ;(«) 
nor to the signature to a bill, which is regulated by rule 34 in equity.(î)) 
"Where a state abolishes flctitious proceedings and establishes in their place 
the action of trespass, for the purpose of trying the title to lands and recov- 
ery of their possession, this section applies. (w) It applies to the requirenient 
to answer interrogatories as a substitute for a bill of discovery ;(3j) and to 
ordering a proceeding to substitute one défendant for another;(2/) and to ail 
motions at common law required by the practice at a spécial terui of the 
state court, in a stated term of the fédéral court ;(2) but it does not apply to 
ordering a peremptory nonsuit against the will of the plaintiff.(a) It applies 
tp notice of hearing for the trial of an issue of law on a demurrer.(6) State 
laws requiring a iudge to put his décision in writing are not binding on féd- 
éral courts, (c) 

(A) Montejo V. Owen, 14 Blatchf. 33J, (7) RicarcI v. Inhab. of New Proviitence, 5 Ped. 

(i) Moraji V. City gf Elizabeth, 9 Fad. Rep. 73. Rep. 434. 

0) Bi-owa T.Phil., W. & B. R. Co. 9 Ked. Rep. (r) Rosenbach T. Drejfiisç, 1 Fed. Rep. 393; 

186. West V. Smith, 101 U. S. 263 ; Whitaker v. Pope, 

(*;) Bills T. N. O., St. L., etc. R. Co. 13 Blatchf. 2 Woods, 463. 

228. («) Lewis v. Gonld, 13 Blatchf. 216. 

(0 BroWQ T. Pond, 6 Fed. Rep. 37 j Peaslee v. (() Merch. & Manuf. Nat. Banli v. Wheeler, 13 

Haberstro, li Blatchf. 472; Dwight v. Merritt, 18 Blatchf. 218. 

Blatchf. 305 ; S. C. 4 Ped. Rep. 614. (m) U. S. v. Robeaon, 9 Pet. 319. 

(m) Brownell v. Troy Se Bost. R. Co. 18 Blatchf. (») Stin.son v. Hildnip, 8 Biss. 376. 

245 ; Dwight T. Merritt, 18 Blatchf. 303 ; Springer (w) Sears v. Easlbuin, 10 How. 187. 

V. Foster, 2 Story, 383 j Perklns v. Watertown, 6 (ar) Kryant v. Leyland, 6 Fed. Rep. 126. 

Biss. 320. (y) Harris T. Hess, 10 Fed. Rep. 263. 

(«) U. S. V. City of Keokuk, 6 Wall. BU. Ses (z) Emma Sllv. M. Co. v. Park, 14 Blatchf. 411; 

Wisdom T. Memphis, 8 Cent. L. J. 108. Nairo v. Cragin, 3 Dlll. 474 ; Ropnblio Ins. Co. T. 

(0) Gwin V. Barton, 6 How. 7} Gwin v. Breed- Williams, 3 Biss. ^70. 

love, 2 How. 29. (œ) Elmore T. Grynea, 1 Pet. 471. 

(p) Oscanyan T. Winchester Arms Co. 15 (4) Rosenbach T. Dreyfuss, 2 Fed Rep. 23. 
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Uwis r. Gould, 13 Blatchf. 216. 
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It is iiregular to enter judgment on a referee's report without an applica- 
tion to tlie court, tliat lieing the practice in the state court,{d) and there is no 
aiitliority to refer a common-law suit to référées for trial without consent of 
both parties, although tlie etate court may.(e) Does tliis section autliorize the 
;jview of an action at law pursuant to the practice of the state court, where 
the facts were found by a référée, quœref{f) The rules of the State Code 
of Practice hâve no application over courts of error and bills of exceptions in 
' he United States courts,(g') and there is nothing in this section which extends 
to or affects the power of the fédéral courts as it before existed on a writ of 
error.(ft) Judgments and deerees are liens when similar judgments anddecrees 
are made liens by the state law.(z) This section applies to a writ of seirefaoias 
in reciting a judgment on a prior sdre facias.{j) State lawa regulating final 
process hâve no application unless adopted by some act of congres8;(/f) but 
state laws as to exemption from levy and sale on exécution will be foUowed ; (l) 
so,as to the notice and mode and time of sale under exécution. (m) 

Where congress by statute has pointed out a spécifie course of procédure, or 
has legislated generally on the subject-matter, such législation must be fol- 
lowed, although opposed to the forms and modes of procédure prevailing in 
the state courts and established by the state statute3,(n) and this section does 
not by implication repeal any previous act of congress expressly providing a 
particular mode of proeeeding.(o) It does not apply to a rule of practice of a 
state court adopted subsequeutly to an act of congress regulating the practice 
in the fédéral courts in such states.{p) — [Ed. 

(d) Fourth Nat. Bank v. Neyhart, 13 Blatchr. (fc) Wayman v. Sonthard, 10 Wheat. I j Ross v. 
393. Diival, 13 Pet. 46; Boyie v. Zacharie, 6 Pet. 648. 

(e) Howe Mach. Co. v. Edwards, 15 Blatchf. Q) In re Volger, 2 Hughee, 29rj In ra Appold, 
402. 6 Phila. 469; In re Riith, Id. 438. 

CO Eoogher t. Ins. Oo. 103 U. S. 90. Seel'Rob- (m) Moncure v. Zants, 11 Wall. 416; Smith v. 

inson V. Mut. B. L. Ins. Co. 16 Blatch. 194. Cockrill, 6 Wall. 766; Pollard v. Cocke, 19 Ala. 

(ê-) Whalen v. Sheridan, 18 Blatchf. 308, 324 ; 188; Merchants' Bank v. Evans, Bl Mo. 336. See 

S. C. 5 Fed. Rep 436 ! Mnrye v. Stronse, 6 Fed. Byers v. Fowler, 12 Aïk. 218. 

Rep. 494. See Mnller t. Ehlers, 91 U. 8. 251. («) McNutt v. Bland, 2 How. 17 ; D S. v. Pings, 

(A) Town of Lyons v. Lyons Nat. Bank 8 Fed. 4 Fed. Rep. 716; Dwight v. Meiritt, 4 Fed. Rep. 

Rep. 374. See Nudd V. Bnrdows, 8 Ohi. Leg. News, 616 ; clting Easton v. Hodge». 7 Biss. 324 ; Beards- 

129. ley T. Littell, 14 Blatchf. ;;îtj TT. S. v. Hutton, 25 

(i) Ward T. Chamberlain, 2 Black, 430. Int. Rev. Rec. 57. 

0) Brown V. Chesapeako St. O. C. Co. 4 Pea. (o) Wear t. Mayer, 6 Fed. Rep. 660. 

Bep . 771. (p) Wilcoi v. Hunt, 13 Pet. 378. 
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TiBLIBB V. AlFOED.* 
(Oireuit Court, B. D. Louisiana. May, 1882.) 

1. UnlawbtjlAttachmbnt— Malice— Damages. 

In an action for damages for an unlawful seizure under attachmcnt, îf the 
seizure ia proved wrongfui, but made in good faith, the jury should flnd for 
the plaintifE for actual damages only ; but if they should flnd that the seizure 
was made in bad faith and maliciously, they might assess propei punitory dam- 
ages in addition to actual damages proved. 

2. PuNiTonT Damages. 

Punitory damages are not allowed for the purpose of rewarding beyond com- 
pensation the injured party, but as a punishment to deter others f rom like con- 
duct. 

3. Etidbîicb and Pbbsitmption ov Malice. 

A seizure is wrongfui if made without proper légal grounds to sustain it, and 
while malice is to be proved, yet the jury may infer it from évidence satisfying 
them of the wantonness of thé seizure and oppressive conduct on the part of 
the défendant, taking into considération ail the évidence in the case. 

4. Grounds for Attachmbnt— Représentations. 

If the affldavit for the attachment was based upon représentations made by 
the plaintifE (défendant in attachment) to the défendant, (plaintifE therein,) or 
to other persons and communicated to him, the jury should flnd for the défend- 
ant ; but on this question they cannot consider représentations made to other 
persons and not communicated to the attaching créditer, for such représen- 
tations could not hâve influenced bis action. 

Joseph P. Hornor and Francis W. Baker, for plaintiff. 

B. R, Forman, for défendant. 

Pabdbb, g. J. The plaintiff haa recovered a verdict against the 
défendant for the Bum of $2,500, and interest, amount of damages 
suffered by the illégal and malicions issue of an attachment. The 
défendant moves for a new trial on several grounds, mainly : 

(1) That the court erred in not charging the jury, as requested by défend- 
ant, " that in an action for damages beyond the amount of the bond, for an 
attachment, the plaintifE must prove malice and want of probable cause." (2) 
Because, if any such charge, or its équivalent, was given, the jury did not so 
understand it, or disregarded it. (3) Because the défendant was taken by 
surprise, while being exarained as witness, when he was about to state 
that the other witnesses, Corbin, Hendricks, and others, had informed him 
that Tiblier had represented himself to be a résident of Texas, he was 
interrupted by counsel for plaintiff, and he understood the court to exclude 
such testJmony as hearsay; and he was taken by surprise when the court 
instructed the jury that the testimony of thèse witnesses " that Tiblier had 
represented to them that he was a résident of Texas " must be disregarded, 
unless it had been communicated to défendant; and thus, through the misap- 

•Reported by Joseph P. Hornor, Esq , of the New Orléans bar. 
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préhension of himself and his counsel as to the ruling of the court, Injustice 
has been done him. (4) Beeause the verdict of the jury does not flx the tlme 
when interest shall begin to run, nor the rate of interest, and no interest la 
allowed on damages ex ddicto. (5) And beeause the damages are grosslj- 
excessive, and no actual damages were proven. 

The évidence on the trial tended to show tliat Alford, défendant, a 
citizen of Kentncky, made a contract with Tiblier, a citizen of Lbuis- 
iana and dealing in Texas stock, for the sale and delivery of certain 
mules, at fixed priées. The mules, when tendered, did not fill the 
contract ^s to quality, and were rejected by Alford, who thereupon 
hrought suit in the state court for $1,000 damages against Tiblier 
for non-compliance with the contract. Without making due inquiry 
as to the résidence of Tiblier, Alford made afiBdavit in the suit that 
Tiblier was a non-resideût of the state of Louisiana, and made 
application for a writ of attachment, which was granted on a bond 
for $1,000. Under the attachment Alford caused the seizure of 100 
mules, worth about $4,000, and garnished Regan, a debtor of Tiblier, 
for $1,500 more. 

In addition, as stated in his pétition for attachment, he retained 
in his own hands $315 which he owed Tiblier on another transac- 
tion. Tiblier procured the release of his mules on the next day, by 
giving bond in the sum of $1,500, with two sureties, for whose secu- 
rity he was required to deposit with each $750. He recovered his 
debt from Eegan in about three months, and his deposit back from 
his sureties — from one in two months, and from the other in a year, 
During the delays in releasing the moneys se tied up by reason of 
the attachment, his business, proved to hâve been a profitable one 
both hère and in Texas, was broken up. He paid in attomey's fées 
$150. On the next day after the attachment he nioved for a disso- 
lution of the same on the ground of his résidence in Louisiana, and 
the conséquent falsity of the affidavit. This motion was resisted by 
Alford, and through the delays of the law it was only heard with the 
merits of the case, and was dissolved for the reasons named when the 
final judgment was rendered. 

The défendant recovered $500 damages on his contract with Tib- 
lier, and he swore himself, on this trial, that Tiblier told him he was 
a résident of Texas. He also offered a number of witnesses who tes- 
tified that they had understood from, or had been informed by, Tib- 
lier that he was a résident of Texas. No time was shown, whether 
before Alford's affidavit or after, when thèse understandings were 
had, or représentations were made, but it generally appeared that 
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there ■was nothing upon which to base the évidence, more than infer- 
ences derivod from Tiblier's business as a Texas stock dealer, and hia 
talk in relation to a ranch and other interests there. 

The tendency of the whole case was that Alford had sworn out his 
attachaient without inquiry, and recklessly, and had caused its exé- 
cution in the same reckless manner by excessive seizure of property. 

No bills of exception were taken on the trial, and no évidence bas 
been offered on this rule, so that, as far as matters took place then, 
the court can only consider its own notes and recollection. 

As to the first and second grounds, my recollection is that I 
charged the jury that this was not an action on the bond given for 
an attachment, but an action for damages for a wrongful seizure, 
and if thoy should find that the seizure was wrongful, but made in 
good faith, they should find for the plaintiff, giving him only aotual 
damages proved; but if they should find that the seizure was wrong- 
ful, and made in bad faith or malicious, they might assess proper 
punitory damages in addition to actual damages proved. Farther, 
that a seizure was wrongful if made without proper légal ground to 
sustain it, and that while malice was to be proved, yet the jury might 
inf er it from évidence satisfying them of the wantonness of the seizure 
and oppressive conduct on the part of the défendant, "and taking 
into considération ail the évidence in the case." I still think this 
was correct, and the jury fully understood me, and regarded the 
charge. 

As to the third ground, I am of the opinion there was no occasion for 
the surprise of either the défendant or his counsel. Ail the évidence 
they offered was admitted, and before the défendant testified, on rul- 
ing as to the admissions of the dépositions to which counsel for plain- 
tiff objected, .1 distinctly stated, and, my recollection is, more than 
once, that évidence of représentations made by Tiblier as to his rési- 
dence, to other parties than the défendant, could not be received by 
the jury as bearing on the good faith actuating the défendant in 
making the affidavit for the attachment, unless it was shown that 
such représentations were communicated to the défendant. The 
proposition that Alford could not bave been influenced by représen- 
tations he had never heard of , is so self -évident that I doubt if coun- 
sel could hâve been surprised even if I had not announced it. The 
instruction to the jury on the subject was "that if they found from 
the évidence that the affidavit of Alford was based upon représenta- 
tions made by Tiblier to him, or made by Tiblier to other persons 
and communicated to him, they should find for the défendant ; but 
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that, on thîs question, they could not consider représentations made 
to other persons and not communicated to the défendant, for such 
représentations could not hâve influenced his action." Sïich instruc- 
tions ought not to hâve surprised the défendant or his counsel, and 
if they did it would hardly be deemed a good reason for a new 
trial. And a new trial would hardly help the matter, because ail 
the suggestion of the défendant on the subject, made in his motion 
or in argument, is that on a new trial the défendant himself would 
swear that such représentations were communicated to him prior 
to making the affidavit. I recollect that on the trial of the case 
défendant swore positively that Tiblier had told him that he (Tiblier) 
resided in Texas, while Tiblier swore that he had told him no such 
thing. The jury seems to hâve believed Tiblier. Non constat that 
another would not do the same. 

With regard to the fourth and fifth grounds — excessive damage and 
interest — it has been brought to my attention since the argument that 
the plaintiff has entered a remitter of $1,000 and ail interest prior 
to date of judgment, reducing the verdict and judgment to $1,500. 
The actual damages proved by plaintiff on the trial were : the sum 
paid for counsel fées, $150; interest on $1,500 of Eegan for two 
months, $12.50; interest on $750 for three months, and interest 
on $760 for one year, $46.87; total, $220.37. The breaking 
up, for two months, of his business, in the nature of consequential 
damages, was proved to hâve been as much as alleged în the 
pétition — $600 per month. Thèse latter damages were properly 
considered by the jury in making up their verdict, if they found, 
as they evidently did, that the seizure was wrongful, wanton, 
and malicious. Thèse damages, actual and consequential, amount- 
ing to $1,420.27, substantially compensate the plaintiff, and in 
my opinion suflSciently admonish the défendant. Exemplary or 
punitory damages are not allowed for the purpose of rewarding, be- 
yond compensation, the injured party, but as a punishment, to deter 
others from like conduct. This whole matter is very fully treated in 
Sedgwick on Damages, chapter entitled "Exemplary Damages." 

In this case the verdict as reduced, in my judgment, properly vin- 
dicates the law and promotes the ends of justice. 

Let the motion for a new trial be overruled and discharged. 
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Jeeman V. Stewabt, Gwynne & Co. 

(Circuit Court, W. D. Tennessee. May 20, 1882.) 

Attachment— "WbohgfOTi Surao Odt — Mbastjee op Damaghs — Malicb and 
Peobabuc Cause. 

The défendant in an attachment proceeding is entitled to recover from tho 
plaintiff who fails to prosecute his suit with effect tlie actual damages sustained 
bj Mm, whether there was any malice or want of probable cause or not ; the 
common-Iaw rule in this regard having no application to attachments under 
the Tennessee Code, H 3471 and 4289, the défendant 's rights being regulated 
by the statute, and not by the common law. The wrongful suing out contem- 
plated by thèse sections is conclusively proved by a judgment of the court in 
favor of the défendant in the attachment proceeding. If there be malice and 
want of probable cause the défendant may also recover punitive damages. 
This rule of damages applies whether the suit be upon the bond or an action 
on the case outside the bond. 

Motion for New Trial. 

Stewart, Gwynne & Co. sued out an attachment in the state court 
against one Hall, against whom they had a judgment, and levied it 
on a stock of goods belonging to G. E. Jerman, alleging that the 
goods belonged to Hall, and were fraudulently concealed in Jerman's 
name from the creditors. Jerman answered the attachment bill, de- 
nying the fraud and claiming the goods as his own, and on the trial 
the suit was decided in his fàvor and the bill dismissed. Thereupon, 
Jerman brought suit in this court for damages, and has obtained a 
verdict in his favor for $400. The défendants move for a new trial. 

WiUiam M. Randolph, for plaintiff. 

Myera <& Sneed, for défendants. 

Hammond, D. J. The exception taken to the charge of the court 
in this case is that the jury were told the plaintiff was entitled to 
recover his actual damages at ail events, the question of probable 
cause being confined solely to the considération of the demand for 
punitive damages. This charge was given after mature délibération 
and a very caref ul considération of the authorities, and upon a review 
of the subject I am now satisfied it was correct. It must, I think, 
be conceded that the élément of probable cause applies as well to the 
actual as the exemplary damages in suits for malicious prosecutîon 
of a civil as well as. a criminal action. The reason of the rule is well 
understood, a brief statement of it being that — the law protects and 
indeed encourages a reaort to the process of the courts to redress 
grievances rather than to any other mode, and if one does so resort 
without malice and with probable cause he shall not be mulcted in 
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damages, either actual or punitive, if from mistaken judgment or 
other cause he fails in his action. But this must be understood as 
applying to ordinary actions, or such extraordinary ones as are given 
to the suitor unconditionally. Whenever a statute grants an extra- 
ordinary and it may be harsh remedy, the législature may attach 
such conditions as it pleases, and if one resorts to that action he 
accepts those conditions. It seems to me a wise provision of our 
statute that gives an attachment writ only on condition that the 
plaintiff shall pay to the défendant whatever actual damages he 
sustains if the former fails in his action, and such punitive damages 
as the jury may assess, if with malice and without probable cause he 
sues out the writ. The judgment of the court in favor of the de- 
fendant is conclusive évidence of his right to actual damages. On 
the trial this was conceded to be our law by the learned counsel for 
the défendants, if the suit be upon the attachment bond; and while on 
the argument of this motion that concession was somewhat with- 
drawn, I think there can be no reasonable doubt of it. But this suit 
not being upon the bond, the application of the principle is denied. 

It is a suit upon the facts bf the case, as it may be under our Code, 
abolishing the technical forms of action. The first count of the déc- 
laration is in the ordinary common-law form to recover damages for 
the prosecution of an action without probable cause, fl.nd if that had 
been the only count, and our statute abolishing forms of action did 
not render it immaterial, it is possible that the plaintiff would be 
held to show malice and want of probable cause. But the second 
count states the simple facts, leaving out ail averments of malice and 
want of probable cause ; and such an action may be sustained under 
our System, if the facts justify a recovery in any form. Tenu. Code, 
(T. & S.) §§ 2746, 2747, 2896, 2975, 

The principle above stated is very familiar, but the défendant 
eontends that the plaintiff had his choice to sue on the bond and to 
take under it, or to sue at common law outside of it and take what 
the law gives him and no more, — namely, such damages actual or 
punitive, or both, as the jury may assess, — if he proves that the pros- 
ecution was with malice and without public cause; and that the abo- 
lition of forms of action has not affected this resuit, as it is not a 
question of pleading, but of right to recover where there was no mal- 
ice but was probable cause. This is very forcible, and I camé very 
near yielding to it ; but on reflection it seemed to me, and does nôw, 
that it is only a very plausible fallaoy. 
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When the plaintiff in attachmenfc resorts to that statute he becomes 
bound by it ; he may be bound by the common law as well, but he 
bas no right to the writ unless be is bound by the statute. The 
object of the bond is to secure that liability to the défendant, but it 
does not create the liability which arises by the terms of the statute 
from a failure to prosecute the suit with effect. I put to counsel the 
case of a plaintiff taking the writ by inadvertence or fraud without 
giving the bond. Would it in such a case be said that the défendant 
was deprived of his right under the statute to actual damages, irre- 
spective of malice and probable cause, because no bond was in fact 
given ? I think not, and could not so hold, except under the coercion 
of authority. The plaintiff should be, on principle, bound without 
any bond, and outside of it, although his sureties may not be. It is 
like a cost bond: the plaintiff is bound for the costs without a bond, 
and no matter what his statutory remédies may be, he is liable in an 
action of assumpsit or debt, not only for common-law costs, but statu- 
tory costs as well, unless, of course, the statute restricts his liability^ 
which it does not in this case. 

I think the défendant in attachment bas three remédies : (1) He 
may sue on the bond and recover according to its condition ; (2) he 
may sue the plaintiff on the facts of the case and recover according to 
the statute, precisely as if the plaintiff had given a bond ; (3) he may 
sue for malicious prosecution, as at common law, and recover accord- 
ing to the common law, where there bas been malice and want of 
probable cause. 

The whole question turns on the proper construction of the statute. 
It says the condition shall be "that the plaintiff will prosecute the 
attachment with effect, or, in case of failure, pay the défendant ail 
costs that may be adjudged against him, and also ail such damages 
as he may sustain by the wrongful suing out of the attachment." 
Tenu. Code, §§ 3471, 4289. Subséquent sections provide for the pro- 
cédure, and among other things it is enaoted that under certain cir- 
cumstances, where there bas been a default, the défendant shaU not 
be heard to traverse the grounds of the attachment, but may "com- 
mence an action on the attachment bond, and may recover such dam- 
ages as hehas actually sustained for wrongfully suing out the attach- 
ment." Code, § 3530. And the following section provides, that "if 
sued out maliciously, as well as wrongfully, the jury may, on theirial 
of such action, give vindictive damages." Tenn. Code, § 3531. The 
word "maliciously" hère means not only that malevolent intention to 
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do injury commonly called malice, but also that careless disregard 
of the rights of others which, without real ill-will, the law implies as 
malice, and which, in cases like this, is an implication from want 
of probable cause. It it true, this is a provision for a spécial case, 
but it is plain that no intention is manif ested, and none could rea- 
sonably exist for providing for a différent measure of damages in that 
case from others. It is, I think, clearly a législative construction of 
the statute as to the measure of damages in ail cases, not only under 
section 3471, but also under section 4289, and generally under ail 
our attachment laws. Thèse gfections originated with the Code, and 
taking the whole législation on the subject, together with the state of 
judicial décision at the time, it is quite certain the construction I 
hâve given is correct. The Alabama Code, from which ours is so 
largely derived, and from which the section we are construing was 
substantially taken, is construed in the same way, and upon the same 
reasoning I hâve adopted, in an able opinion by the présent eminent 
chief justice of that state. Tiicker v. Adams, 52 Ala. 254. A Ken- 
tucky statute, which was similarly construed, contained a clause that 
malice need not be alleged or proved, but the intention of our stat- 
ute to gife the actual damages in the same way, regardless of mal- 
ice or want of probable cause, is quite plainly if not as côrtainly 
apparent. MitcheU v. Mattingly, 1 Metc. (Ky.) 237, 240. 

Our own décisions hâve been in some confusion, but a critical 
examination of them in the light of the changes made in the law of 
pleading, before adverted to, and of the législative construction above 
mentioned, in the codification of the statutes, will, in my judgment, 
show that the charge to the jury in this case was correct. In a suit 
upon the bond there can be no reasonable doubt that the measure of 
damages is as charged in this case. It is settled that the party is 
not confined to bis remedy on the bOnd. Now, our statutes say in 
plain terms that ail forms of action are abolished, and that "when- 
ever damages are recoverable the plaintiff may claim and recover, if 
he shows himself entitled thereto, any rate of damages which he 
might hâve heretofore recovered in any form of action for the same 
cause." Tenn. Code, § 3975. Why should there be one measure of 
damages in an aqtion on the bond and another in an action ou the 
case, on the same state of facts, when the right is statutory and both 
actions dépend on the same words? If the plaintiff were driven to 
the common-law form of action ontaide the bond, he must both allège 
and prove malice and want of probable cause; but he is not so driven» 
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He may state the facts, and if they show malice and want of prob- 
able cause he can reoover either under the common law or tha 
statute, it being quite immaterial whieh ; or, if the facts show neither 
malice nor want of probable cause, he may recover actual damage» 
under the statute, certainly where he is suing after a default, and I 
8ee no reason why there should not be the same measure of dam- 
ages in ail other cases. If the plaintiff allèges malice and want of 
probable cause, it would, under our system of pleading, be disregarded 
if he could under the statute recover, notwithstanding thèse alléga- 
tions were not proved. Whether to obtain punitive damages he could 
prove thèse facts without averring them, need not be decided in this 
case. 

The very obligation of the plaintiff is (and this whether he gives a 
bond or not, for he is not entitled to the writ on any other condition) 
that "he will prosecute the attachment with effect," or "in case of f all- 
ure "to 80 prosecute that he will pay, etc., ail such damages as the 
défendant sustains "by the wrongful Buing out of the attachment." 
Hère is the législative définition of "wrongful," which means a fail- 
ure to prosecute with effect, and we are not authorized in any suit for 
thèse Btatutory damages to import from the common law any élément 
of malice or want of probable cause, for the statute does not requir© 
it, and its object is to create a right or remedy, and preseribe its 
limitations and conditions. It is not dealing with a common-law 
remedy, hor legislating on a common-law subject. If the statute did 
not ûx thèse damages, the défendant in attachment coùld obtain 
only such as the common law would give him ; but such is not hi» 
nnfortunate condition ; he obtains his actual damages at ail events, 
if the plaintiff in this extraordinary and harsh remedy fails to estab- 
lish the frauds he charges injuriously. 

Under the influence of th« 'common law the earlier statutes did 
not receive this libéral construction, but later they did, by the légis- 
lature, if not by the courts, as I hâve endeavored to show. I shall 
not take space hère to review the décisions critically, but I hâve read 
them so, and am content to cite them in support of thèse views. In 
Sloan V. McCracken, 7 Lea. 626, the learned judge says the suit is 
founded on malice and want of probable cause, but the décision was 
that the plaintiff could not recover because he had not shown a judg- 
ment in his favor in the attachment suit. The inference may be that 
if he had shown that fact he could hâve recovered, as the writ would 
bave then been shown to hâve been "wrongfuUy sued ont," because 



,JEBMAN t). BIEWAET. 2X1 

ît had not been prosecuted "with effect." The law may hâve implîed 
from this failure such malice and want of probable cause as would 
answer that requirement, as was said in Spengle v. Davy, 15 Gratt. 
394; but whether it did or not there would hâve been a recovery if 
the attachment suit had been decided in favor of its défendant. 
This is as fair an inference from the décision as that proof of 
malice and want of probable cause aliunde the judgment for the 
défendant would hâve been required, The case does not décide the 
question hère made either way. In Littleton v. Frank, Ô Lea. 300, 
it is said "the attachment issued wrongfally, although on probable 
cause." Theother cases are as foUows: Ltieky v. Miller, 8 Yerg. 90; 
Smith V. Story, 4 Humph. 168; Smith v. Eakin, 2 Sneed, 456; Jen- 
nings y. Joiner, 1 Cold. 645; Banning v. Reeves, 2 Tenn. Ch. 263; 21 
Am. Law Eeg. (N. S.) 281. 

In the view I hâve taken of this case adjudications like Sonnehorne 
V. Stewart, 98 U. S. 187; S. G. 2 Woods, 603; Evans v. Thompson, 
12 Heisk. 534; Gayoso Oas Go. v. Williamson, 9 Heisk. 314; Rauls- 
ton V. Jackson, 1 Sneed, 126;" Pharis v. Lambert, Id. 227; Kendrick 
V. Cypert, 10 Humph. 290; and Hall v. Hawkins, 5 Humph. 355, 
which hâve been so much pressed by counsel for défendants, hâve 
no application to a case like this. 

I am of opinion that there was no error in the charge, and a new 
trial is refused. Motion overruled. 



Jebman v. Stewaet, Gwynne & Go. 

[Gireuit Court, W. D. Tennessee. June 10, 1882.) 

/ - 

1. CosTS— Dbpositionb— Febs for Takino— State Offioials. i 

Although the Revised Statutes only mention a fee of 20 cents a folio of 100 
words for taklng and certifying dépositions to be allowed a clerk of the United 
States courts or a commiasioner of a circuit court, and no act of congress prc' 
scribes any fee for any other offlcer authorized to take dépositions, the courts 
will tax the same fées allowed by congress to clerks and comraissionerè for that 
service to any state officiai taking the déposition, and not the fées allowed by 
the state law for a similar service. 
•2, Same— Attoknet'8 Fées fob Dbpositioiîs— Ag-reembnt of CotmBBi,; 

, When counsel, for their mutual convenience, agrée that dépositions taken in 
a suit in the state court between the same parties may be read on the trial pf a 
causé in this court, the attorney of the prevailing party is ehtitled tb the tax 
fee of $2.50 for each déposition admitted in évidence, as if it had been taken in 
.%^\p court. . . . ., ; . ,. . ■•' 
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3. SAMB— Bni, OF COSTS— VETîmCATION OF. 

Section 984 of the Eevised Statutes, requiring a bill of costs to be verifled \>y 
the oath of some one having knowledge of the faots, applies to ail cases as 
well as to government cases, and the bill of costs of an officiai for taking dép- 
ositions, or raaking traqscripta of a record to be used as évidence, inust be so 
verifled before the costs can be taxed. 

Motion to Eetax Costs. 

In the taxed bill of costs the foUowing items are excepted to by the 
défendant as improperly allowed by the olerk, viz. : Fées of W. W. 
Thompson, justice of the peace, for taking dépositions, $9 ; and of 
J. W. Wilson, justice of the peace, for like services, $6.04; and of 
James Pentress, Jr., clerk of the state court, for certified transcript, 
$9.25; and the attorney's docket fées for 25 dépositions, at $2.50 
each, $62.50. 

The dépositions were used under the foUowing agreement of coun- 
sel: 

"It is agreed intbis case that the dépositions of witnesses heretofore taken 
in the chancery case of Stewart, Gwynne' <& Co. v. &. A. Hall and C. E. 
Jerman, and now on file in said cause at the chancery clerk's office at Bolivar, 
or any part or numher of said dépositions, may be read and used in évidence 
on the trial of the above-stated cause now pending in the United States court 
at Memphis, Tennessee, by either party, with the privilège of retaking said 
dépositions, or any part thereof, if it shall be deemed necessary by either 
party, upon the usual notice in such cases. Tliis September 6, 1880. 

" C. E. Jerman, by Falkner & Frederick, Attorneys. 

" Myers & Sneed, Attorneys for Défendants." 

The items taxed in favor of the justices of the peace are for taking 
dépositions originally filed in this court under an agreement of coun- 
sel waiving ail objections, and are the amounts entered by those offi- 
cers on the dépositions as their charges for taking them, and the 
item indorsed on the transcript is the clerk's charge for a certified 
cOpy of the record of the attachment suit in the state chancery court. 

Myers dt Sneed, for the motion. 

William M. Randolph, contra. 

Hammond, D. J. The act of congress of February 26, 1853, c. 80, 
(10 St. at Large, 161 ; Eev. St. § 823 et seq.,) makes no provision for 
feès or compensation to other ofl&cers or persons than attorneys, dis- 
trict attorneys, clerks of the United States courts, marshals, commis- 
sioners, witnesses, jurors, and printers. The next chapter of the 
Eevised Statutes régulâtes the subject of évidence, and provides for 
taking dépositions where that mode of proof is permitted ; but while 
section 863 authorizes any judge of any court of the United States, 
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or any eommissîoner of a circuit court, or any clerk of a district or 
circuit court, ^or any chancellor, justice, or judge of a suprême or 
superior court, mayor or chief magistrate of a city, judge of a county 
c^nxi or court of common pleas of any of the United States, or any 
notary public to take dépositions de bene esse, and régulâtes the prac- 
tice with great care; and while section 866 authorizes the courts of 
the United Statss to grant a dedimus potestatem to take dépositions 
according to common usage, in neither of thèse chapters nor else- 
where, so far as I can ascertain, is there any direction as to the fées 
or compensation to be allowed thèse offioers for taking the deposi* 
tions, except that by section 828 clerks of the circuit or district 
courts, and by section 847 commissioners of the circuit court, are 
allowed "for taking and certifying dépositions to file, 20 cents for 
each folio of 100 words." Eev. St. §§ 828, 8é7, 863, 866, 858-910. 
A commissioner under a dedimm potestatem may be an officer of any 
kind, or any one not an ofiScer. He dérives his authority from the 
dedimus potestatem, and is not within section 847 prescribing fées 
for commissioners of the circuit court. 

I hâve been unable to find any case fumishing a guide in taxing 
costs as to thèse other officers for taking dépositions. It is to be 
observed that a justice of the peaee is not one of the oÉScers desig- 
nated to take dépositions by thèse statutes. He may be empowered 
by a dedimus potestatem, as any one may, but he is not otherwise 
authorized. Under our state practice no dedimus potestatem is re- 
quired, though one may issue; and ail the parties hâve to do is to 
give the proper notice or file interrogatories, and the déposition may 
then be taken before one of the designated officers, according to the 
requirements of the statute, and he is entitled to a fee of only one 
dollar in any and ail cases. A justice of the peace is one of the 
officers authorized by the state practice. Tenu. Code, (T. & S.) §§ 
3836, 3843, 3844, 3847, 3865, 4551, subsecs. 13, 4549, subsec. 20, 

Whether this state practice is a légal mode of taking proof in this 
court or not, nearly ail our dépositions, as a matter of fact, are so 
taken, it being an almost universal and commendable custom to 
agrée as to the manner of taking, as was done in this case ; and since I 
hâve been on the bench I hâve never known a motion to suppress 
dépositions for any irregularity in taking them ; hence the importance 
of properly determining the costs to be taxed in such cases. The 
state fee of one dollar is so inadéquate that an officer will rarely do 
more than swear the witness ■where the déposition is taken withoût 
v.l2,no.3— 18 
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formalîty, and written out by the attorneys tbemselves, which is the 
usual mode, unless by agreement the writing is done by the officer 
or some one appointed to do it, and then the expense (which is 
usually, where the déposition is taken in anotber state, the fées there 
allowed) is taxed as costs without objection, as the clerk bas done in 
tbis case. But tbe défendants bere object, and insist that no more 
than one dollar can be taxed, and tbis is tbe question submitted for 
détermination. 

In tbis case tbe justices of tbe peace are officera in tbe state of 
Mississippi, and I doubt if tbey are intended to be restrioted in this 
matter to the fées prescribed for like officers in tbis state. Tbe Code 
says notbing about tbe compensation of oflSoers taking dépositions in 
anotber state, and tbe compensation of one dollar is found only in the 
chapters prescribing the fées for clerks, justices of tbe peace, and 
other officers in Tennessee. I am by no means certain that our state 
courts would hold that no more should be allowed than our own stat- 
utes allow bere, or tbat tbey would not hold that wbatever rea- 
sonable fées were allowed for the services by tbe laws of tbe state 
wbere tbe dépositions were taken might be charged as costs in the 
oase. I am informed by tbe taxing officers of this city that it is 
usual to tax wbatever reasonable fées are charged in such cases, 
and tbat by a sort of common understanding, thougb not regarded as 
striotly légal, sucb is the rule of taxation, controversies being ad- 
justed by agreement, and that tbere is not known to be anyadjudi- 
cated case settling the practice. This accords witb my own expéri- 
ence in the state courts of this city. I am not satisfied, tberefqre, 
that according to the state law thèse officers would be entitled to only 
one dollar eacb for tbe two dépositions taken by them, thougb I do 
not feel constrained to décide that point. 

Prior to the above-mentioned act of congress of 1853, regulating 
fées, tbey were taxed according to tbe state practice as adopted by 
rule of court or constant usage, and wbere tbe state laws happened 
to be silent as to tbe few items not provided for, the method was to 
refer to some allowance in the state court "for a service correspond- 
ing with the one in this court, and to tax the costs acoordingly." i?e 
Costs in Civil Cases, 1 Blatcbf. 652; Pomroy v. Harter, 1 McLean, 
448; Hathaway v. Roack, 2 Wood & M. 63; Ex parte Paris, 3 Wood 
& M. 227; U. S. v. Ringgold, 8 Pet. 150. ■ ; 

But, while tbis was tbe rule of taxation, if the state législature 
shoùld abolisb a previously-existing allowance it was not; binding: on 
tbe fédéral courts. Re District Attorney's Fées, 1 Blatcbf. 647. 
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Where the fées were not precisely regulated they were to be govemed 
on the basis of quantum meruit, according to the analogies for similar 
services. Bottomley v. U. S. 1 Story, 153. In Fry v. Yeaton, 1 Cranch, 
0. G. 550, costs of taking dépositions by a state magistrate under 
the de bene esse clause of the judiciary act were taxed, although no 
act of congress allowed it, because such costs were taxable under the 
state law. The chief justice hèld, in Re Clerk'a Fées, Taney, Dec. 
453, that where the court was authorized to allow reasonable com- 
pensation "we must look to what the law allows in similar cases." 
And in The Antelope, 12 Wheat. 546, it was said that where neither 
an act of congress nor the state law furnished any positive law for 
compensation, it must be regulated in the discrétion of the court, 
taking care to make it reasonable. 

I do not wish to départ from the décisions which hold that where 
congress bas legislated and allowed no fées, none can be allowed by 
the courts on the doctrine of reasonable compensation, and where this 
plain statute says that the officers enumerated shall reçoive Certain 
fées aud none other, that the courts cannot enlarge them. Tlu Bal- 
timore, 8 Wall. 377 ; Jones v. ScheU, 8 Blatchf. 79 ; Dedekam v. Vose, 
3 Blatchf. 153. But hère it is obvions that the principle does not 
apply, because thèse officiais are not mentioned in the act of congress 
regulating fées, and the omission to provide for them cannot be taken 
as an intention to deny them ail compensation. Nichais v. Bruns- 
wick, 8 Cliff. 88. In Etheridge v. Jackson, 2 Sawy. 598, Judge 
Deady takes the distinction betweeu the right to costs and the mère 
mode qf taxing them. In trials at law the former dépends on the 
laws of the state where there is no act of congress, but the latter on 
the praetice of the fédéral court itself. To the same effect are Field 
V. ScheU, 4 Blatchf. 435, and Bumham v. Rougely, 2 Wood & M. 417. 

Thèse décisions ail show that from the first congress bas intended 
that the prevailing party should be allowed his reasonable costs, and 
although the act under considération has prescribed certain fées for 
certain officers, it bas omitted to prescribe for others, and the ques- 
tion is whether we shall continue to look to the state law for our anal- 
ogies in thèse cases, as we did before that act, or now look to that act 
itself where it fumishes the analogy. I see no reason, if congress 
says a clerk or commissioner shall reçoive 20 cents a folio for taking 
a déposition, for holding that if a judge, justice of the peace, notary 
public, dr other magistrate takes it he shall reçoive less. We never 
looked to the state law of costs, as I hâve shown, as rules of positive 
law for our obédience; no act of congress requires us to do so as to 



276 PEDKRAL BEPOBTBB. 

ail costs, though one or two of the earlier acts did as to some ; but 
the right to costs in a particular case being eatablished by state law, 
we taxed the amount allowed by that law as a matter of convenience 
in determining for ourselves by analogy what was reasonable to be 
taxed. But congress having now said that for taking a déposition a 
certain allowance shall be made to two classes of officers, we bave no 
need to look to any state law for analogies as to others, and should 
look to our own act of congress where it furnishes one. 

I hold, therefore, that the proper fées to be taxed for the officer tak- 
ing dépositions in this court are the same fées allowed to our clerks 
and commissioners for similar services, and this no matter how or 
where they are taken. The same principle applies as to the fées 
taxed to the chancery court clerk for the transcript, though there is 
no embarrassment as to that item because both the Eevised Statutes 
and the Code of Tennessee prescribe the same fee of 10 cents a 
folio of 100 words for transcripts. Eev. St. §§ 828, 983; Code, 
(T. & S.) 4561, (35.) But the plaintiff should not be allowed for both 
the transcript of the final decree and the full transcript of thei entire 
record. Counsel did not remember precisely how both came to be 
used, nor does the court, except that upon the ruling made upon the 
exception to reading only the final decree the plaintiflf produced a full 
transcript. It may not hâve been necessary, but the exception of 
the défendants made it prudent, and they cannot now complain. I 
think, however, it was unnecessary, and the fées of the full tran- 
script will be taxed, but not the other. 

A further objection is made that as to thèse costs there is no afiS- 
davit attaohed of the party, or some other person, having knowledge 
of the facts that the services charged hâve been actually and neces- 
sarily performed as therein stated, according to the requirements of 
the statute. Eev. St. § 984. It is a mistake to suppose that this 
applies only to government cases. It is in the original act of 1853, 
and in the Eevised Statutes, by its terms is applicable to ail cases, 
and bas been enforced as to fées for taking dépositions de bene esse; 
and where the taxation is claimed for witness fées, under section 983 
of the Eevised Statutes, the aflSdavit must show that they hâve been 
actually paid. Beckwith v. Easton, 4 Ben. 357. Thèse sections of 
the Eevised Statutes, and the section of the original act, do not in 
terms include oiEcers taking dépositions unless they be clerks of the 
United States courts or commissioners of the circuit court; butinas- 
much as there is no spécial législation as to others, and we must refer 
to thèse provisions by analogy, as bas been shown, for the purpoees 
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of determining the compensation, and because ii is important that the 
practice should be uniform in taxing costs, and as it is a matter of 
practice eoncerning 'which we hâve no positive law, except as declared 
in thèse sections, I do not see why the courts should not foUow this 
législative direction of a rule of practice as to ail bills of costs. If 
one of our commissioners takes a déposition he must make this affi- 
davit, and there is no reason why other officers who claim fées for 
like services should not be required to make it. But it has never 
been the practice in this court to swear to thèse taxed bills of costs, 
not even by the clerks, marshals, or commissioners, who are plainly 
required to do so; because, perhaps, it has been understood that the 
statute applies only to govemment cases. This objection is the first 
ever ma,de on that account in this court, and it cornes on a motion to 
retax the costs after they hâve been taxed and paid into court. I 
shall not, therefore, disallow the costs for the omission in this case. 
The practice of the court has been in violation of the statute in ail 
cases, except government cases, and the statute is only extended to 
thèse particular items by a necessary implication and a construction 
that is now made for the first time in this court. Hereafter, how- 
ever, if objection shall be seasonably made at the time of taxation, 
no bill of costs "will be taxed without the aflSdavit required by the 
statute. The proper practice seems to be to hâve the officer taking 
the déposition inelude in his retum a bill of the costs, and the afB- 
davit of himself, or some one having knowledge of the facts, that the 
amount paid witnesses, and for exemplifications and copies used, if 
any, are properly entered, and that his own services hâve been actu- 
ally and necessarily performed, as therein stated, and from this re- 
turn the judge or clerk can tax the costs. But the statute permits 
the required afiidavit to be made, by any one having knowledge of 
the facts, at any time before taxation by the court. There can be no 
doubt of the necessity for this in case the officiai is a United States 
court cjerk or commissioner, and, I think, for the reasons stated, it 
iiecessarily applies to ail bills of costs. The fées of a transcript 
should be verified in the same way. 

The objection made to the attorney's fées for dépositions is not well 
taken. They were used under an agreement of counsel that they 
should be "read and used in évidence on the trial" in this case. The 
statute gives to the attorney, "for each déposition taken and submit- 
ted in évidence in a cause, $2.50." Eev. St. § 824. This does not 
mean that the dépositions shall be formally taken, and the fées al- 
lowed only for such as are formally taken, but for those that are 
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taken in any -way and admitted in évidence. The use of the déposi- 
tion on the trial ia what entitled the attorney to the fee. Stimpson v. 
Brooks, 8 Blatchf. 456. In Ex parte Robbins, 2 Gall. 320, the law 
allowed certain fées for filing interrogatories, the libel and auswers 
which were taxed, where, by agreement of counsol, the case procèeded 
without the papers being aotually filed. Mr. Justice Story said : "No 
interrogatories or ans-wers were, in fact, filed; for ail parties, for 
their mutual convenienee, seem to hâve waived any formai proceed- 
ings. The courts hâve in such cases adjusted the taxable costs in 
the same manner as if thèse proceedings were f ormally entered on 
the record apud acta. " And in Troy Factory v. Corning, 7 Blatchf. 
16, it was ruled that the fee is allowed when the déposition is taken 
out of court, "under authority which will entitle it to be read as évi- 
dence in court." Dépositions read from the transcript of the record 
in the circuit court, on appéal in an admiralty case from the district 
court, are not taxable ; but this is because they were taxable in the 
district court, and are not entitled to be taxed twice. Dedekam v. 
Vose, 3 Blatchf. 77. 

The parties hère agreed, for their convenienee, to use dépositions 
already taken, and, to ail intents and purposes, they stood in ail 
respects precisely as if taken in the usual way, except that they saved 
the costs of retaking. This fee is not a part of the cost of taking the 
déposition, but, like the dooket fee, is an allowance to the attorney as 
taxable costs for bis professional services in the case, and unless the 
agreement of the parties waives it, it is as much taxable as any other 
costs. 

Overrule the objections and eonform the taxation to the principlea 
hère laid down. 

Note. The suprême court, nnder an act of congresB giving the justices 
thereof power to prescribe a tarlff of fées for certain officera in bankruptcy, 
hâve, by gênerai order No. 80 in bankruptcy, allowed to registers for taking 
dépositions 20 cents a folio, the statute giving them " the fées now -allowed 
bylaw." Rev. St. §§ 5124, 5127. 
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Boston Beef Packing Co. v. Stevbns- and others. 
{Gircuit Court, 8. D. New York. March 27, 1882.) 

1. ToKTa— LlABILITT FOH INJUBIES — REPRESENTATIVE ChABACTBR. 

An action cannot be maintained against an exécuter or trustée in his repré- 
sentative character for a wrongf ul act which was not couuuttted by hun In his 
officiai capacity. 

2. Samb— Wkongful Use or One'b Own Propebtt. 

"Wlioever, for Ma own advantage, authorizes his property to be used by an- 
other in auch manner as to endanger and injure, unnecessarily, the property or 
rights of otliera is anawerable for the conséquences whether the injury be 
caused by négligence or by the érection of a nuisance. 

3. Bamb — IsTEEPOsimoH OF Thibd Pabtt — Not to Excuse. 

The merefact that a third person is interposed between the owner or princi- 
pal and the party injured will not aSect the responsibility of him who origi- 
nates and sanctions the injury. 
4 Bame— Leasb OF Onfit and Dnbafe Bunjjraa. 

Where a party leased a building as a storehouse which was nnflt and nnsafe 
for use as a storage warehouse, and it fell without any fault contributing to 
the fall on the part of the lessees or of the plaintiff, thereby injuring the house 
of the plaintifC, which was adjoining thereto, such lessor is liable for the injury. 

Wallagb, C. J. The défendants are sued personally, and also in 
their représentative capacity as executors and trustées, under the will 
of Calvin Stevens, deceased, for damages alleged to bave been sus- 
tained by the plaintiff by the fall of a building owned by the défend- 
ants as Buch executors and trustées, and which had been leased by 
them for a storage warehouse. The jury found for the plaintiff, and 
under the instructions of the court their verdict established two prop- 
ositions : First, that the building was unfit and unsaf e for use as a 
storage warehouse at the time the défendants let it for such use ; and, 
second, that the building fell without any fault contributing to the fall 
on lihe part of the lessees. The plaintiff was the occupant of an 
adjoining building, and the verdict of the jury further established 
that there was no contributory négligence on the part of the plaintiff. 

Upon what theory the défendants were sued in their représentative 
character, and by what rule of law their liability in such character 
can be sustained, bas not been satisfactorily shown. The question 
was reserved upon the trial, but no authority bas been adduced to 
change the opinion expressed by the court upon the trial, that an 
action cannot be maintained against an executor or trustée in his 
représentative character for a wrongful act which was not and could 
not be committed by him in his oflScial capacity, but which, because 
it was a wrongful act, was in excess of his authority. 
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A new trial, however, should not be granted. The only défendants 
in the case are the individuals named as such, and although they are 
also described in their représentative character, they caunot, in an 
action at law, sever their identity. The same individuals camiot hâve 
a judgment in their favor and one against them in the same record. 

The plaintiff must amend the process, pleadings, and proceedings 
by striking out the description of the défendants' officiai character. 

tJpon the main question in the case, that of the liability of the 
défendants for négligence, there is no reason to doubt the correctness 
of the rnlings at the trial. The défendants were carefuUy protected 
by their instructions to the jury from ail responsibility for the acts of 
the tenant. They •were held liable only to the extent that for their 
own profit they authorized and sanctioned the acts of the tenants in 
the use and control of their property. As the verdict was upon the 
theory that the tenants were not guUty of négligence, unless the 
défendants are held liable the singular resuit -woiild foUow that a 
wrong has been committed for which no person can be held respon- 
sible. 

Whoever, for his own advantage, authorizes his property to be used 
by another in such manner as to endanger and injure unnecessarily 
the property or rights of others, is answerable for the conséquences. 
Sometimes the liability has been referred to the law of nuisance, 
{Norcross r. Thoms, 51 Me. 503; Fish v. Dodge, 4 Denio, 311;) but 
it exists when predicated upon négligence equally as when predicated 
upon an intentional wrong. The mère fact that a third person is 
interposed between the owner or principal, and the party injured, 
cannot affect the responsibility of him who originates and sanctions 
the injury. Swords v. Edgar, 59 N. T. 28. As is said in Todd v. 
Flight, 9 C. B. (N. S.) 377 : "If the wrong causing the damage arises 
from nonfeasance or the misfeasance of the lessor, the party suffer- 
ing damage may sue him." The case of House v. Metcalf, 27 Conn. 
631, is precisely in point. The rule is too well eettled to roquire 
further citations. 

The motion for a new trial is denied. 
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Davis and others v. Niagaba Fibe Ins. Ck). 
{District Court, N. I). Illinois. February 3, 1882.) 

1. iNsOnANCB Agent— Emplotmbnt of. 

Défendant, a foreign Insurance company, appointed plaintiSs as Us agents to 
place risks and transact its business, and issued a commission or appointment to 
plaintiSs as sucbi agents, and subsequently, in its reports to tlie auditor of the 
State, and in taking out its annual licenses and certiâcates for the transaction 
of business in the state, and by letters to the auditor from its secretary, named 
the plaintiSs among its autborized agents for the ensuing year. i Hdd, that 
défendant, by complying with the state statute from year to year, designating 
plaintifis as its agents, does not necessarily imply an agreement or intention to 
continue plaintiifs as such agents for any especial time. 

2. Samb— Term of Appointment. 

Promises held out by the secretary of the company, in the absence of proof 
of his authority to bind the company, cannot be construed into an agreement 
to change the terms of plaintiUs' appointment from an agenoy at -vrill to an 
agency for a flxed term. 

Schuyler d Follansbee, for plaintiffs. 

Lawrence Provdfoot, for défendant. 

Blodgett, D. J., (orally.) This is a suit by plaintiffs for the re- 
covery of damages from défendant on the ground that the défendant 
unwarrantably revoked the authority of plaintiffs to act as def endant's 
agents in the city of Chicago. The proof shows, and without dispute, 
that on or about February 1, 1875, the défendant appointed the plain- 
tiffs its agents to place risks and transact its business in this city. 
A commission or appointment to the plaintiffs as such agents was 
issued by the défendant, empowering them to transact the business 
of insurance for the défendant and as its agents, subject to the rules 
and régulations of the company, and instructions to be from time to 
time given by its oâicers, with no limitation as to the time the agency 
was to continue. The défendants entered upon the performance of 
their duties as such agents from year to year. Afterwards, the de- 
fendant, in its reports to the auditor of this state, and in taking out 
its annual licenses and certificates for the transaction of business in 
this state, named the plaintiffs among its autborized agents. In 
January, 1881, the défendant, by letter from its secretary to the 
auditor of state, designated certain persons, among whom were the 
plaintiffs, to act as agents of the défendant in this state for the then 
ensuing year, and the auditor, in pursuance of this request, issued a 
license to the plaintiffs as such agents, and plaintiffs continued to 
act as such agents for défendant up to the ârst day of May last, when 
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their agency and power to act for and in behalf of défendant was 
revoked, and- the business transferred to other persons. The plain- 
tifEs contend that by the action of the company at the beginning of 
the year, in requesting from the auditor that they be named among 
the defendant's agents, they were appointed and made agents, of 
défendant for the entire fiscal year from the first day of January, 
1881, and claimed the right to recover as damages the commissions 
they would bave earned upon the business they could hâve transacted 
for the défendant during the year, basing their estimate of the prob- 
able amoùnt of such businesss and earnings upon the resultsof their 
business in previous years. Défendant insists that the appointment 
of plaintiffs as Buch agents was to continue only during the pleasure 
of the défendant ; that it was a délégation of power revocable at will; 
and that défendant could and did rightfuUy terminate the plaintiffs' 
agency in May last. 

There is certainly nothing in the original appointment or commis- 
sion which expressly or by implication seems to bind défendant to 
continue the agency of plaintiffs for any specified time ; nor do I think 
the fact that the défendant, in complying with the statute of this state, 
from year tb year, designated the plaintiffs as its agents, necessarily 
implied any agreement or intention to continue plaintiffs as such 
agents for the ensuing fiscal year, or for any spécial time. It would 
certainly be a great embarrassment to the business of ail foreign In- 
surance companies doing business in this state, if, by naming or des- 
ignating any person to the auditor to act as agent for the company, 
such person's agency could not be terminated for 12 months, or until 
the end of the fiscal year, It would put the companies, bound hand 
and foot, into the hands of their local agents, and transfer the man- 
agement of their affaira and business from their boards of directors 
and executive officers to thèse agents. Such a request means no more 
than that while the company sees fit to deal with the person named 
as its agent, he is to be treated as such by the auditor, and the pub- 
lic dealing with him, under the law; but it créâtes no obligation on 
the company to retain the agent for any certain time. If the ap- 
pointment was révocable in the first place, it is certainly hot made 
irrévocable by any such request to the auditor. 

Plaintiffs bave also offered some évidence as to promises held oui 
to them by Mr. Goodrich, the secretary of the company, in March 
last, in regard to the prospects of business for the ensuing year, and 
indicating a change of policy as to risks, and an intention to increase 
their business. But this cannot be construed into an agreement to 
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change the terms of plaintiffs' appointment from an agency at will 
to an agency for a fixed term ; and, besides, there is no proof that Mr. 
Goodrich had power to bind his company in any such manner. 

I therefore conclude that this was, and continued to be, a mère 
agency at the will of the défendant, and that no right of action ac- 
crued to plaintiffs by its revocation. 

The plaintiffs' suit will be âismisseâ. 



United States ». Eaenshaw. 

{Distridt Court, 8. D. New York. May 23, 1882.) 

1. OOBTOMS DOTIBS— Appraisbmbnt — Protest— Rbvibw. 

Where the collector has acquired jurisdiction of the subject-matter of the 
assessment of duties through the importation of goods that are liable to duty, 
any irregularities in the appraisement and liquidation must be flrst reviewed 
by protest and appeal, pursuant to section 2931, or they cannot be raised in a 
collatéral suit. 

2. Samb— Rbappkaisement. 

In a suit by the govemment to recover an alleged balance of duties from an 
importer, where the answer alleged the demand of reappraisement, and that 
the collector appointed to act on the reappraisement a person who was not a 
" discreet and experienced merchant," was a personal enemy of the défendant, 
and not compétent to act impartially ; that the collector was notifled of de- 
fendant's objections, who refused to remove such person ; the reappraisement 
was thereafter made by him with the gênerai appraiser ; but the answer con- 
tained no averment of any protest or appeal from the liquidation based on such 
reappraisement : hM, on demurrer, that the collector had jurisdiction of the 
proceedings ; that the irregularities alleged were, at most, errors in the proceed- 
Ing, reviewable by the secretary of the treasury on protest and appeal ; and 
that the answer was insufflcient for want of any averment thereof. 

Demurrer to Answer. 

Stewart L. Woodford and Wm. C. Wallace, for plaintiff. 

Blisa é Schley, for défendant. 

Brown, D. J. This is an action to recover an alleged balance of 
duties due on four importations of goods by the défendant. The 
estimated duties were paid at the time of the entry, and the goods 
were delivered to the défendant. On a subséquent appraisement the 
duties were liquidated at a larger amount, and this suit is brought to 
recover the différence. 

The answer states that the défendant, being dissatisfied with the 
appraisement, forthwith gave notice to the collector in writing of such 
dissatisfaction, pursuant to section 2930 of the Eevised Statutes; 
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that ttie colleetor negleoted his duty to appoint a "discreet and ex- 
perienced merchant," as required by said section, and selected one 
W. D. M. to be associated with the gênerai appraiser to examine and 
appraise said goods; that the said W. D. M. was not. "a discreet and 
experienced merchant," within the meaning of the said statute; that 
he was a personal enemy of the défendant, had threatened to break 
up his business, sought to injure him, and was not compétent to act 
fairly and impartially, of which the plaintiff was notified; that he was 
at the time in the plaintiff's employ, and had given information 
against the défendant; that the treasury régulations require the 
names of the appraisers appointed to be withheld until they assemble 
for the performance of their duties, and that the défendant had no 
previous knowledge of this'selection ; that the défendant had previously 
objected to the appointment of this person as merchant appraiser ; 
that he was directed by the secretary of the treasury to make known 
his objections as soon as he should be informed of such appointment ; 
and that he did give the colleetor such notice of his objections in 
writing as soon as so informed, and requested the appointment of 
some other merchant, which was ref used ; that the appraisement was 
made by W. D. M. and the gênerai appraiser after such objections, 
and that such appraisement was not in accordance with law and was 
void, and was not made by persons authorized or compétent by law 
to make the same; that the assessment and liquidation of duties 
based thereon were erroneous and void ; and that the légal duties had 
been paid in full. 

îo the several counts in the complaint the same answer is made. 

The plaintiff demurs to the answer as insufficieut in law. 

By section 2931, Bevised Statutes, it is provided that upon any 
entry of any merchandise the décision of the colleetor as to the rate 
and araount of duties shall be final and conclusive against ail persons 
interested therein, unless within 10 days after the ascertainment and 
liquidation of the duties notice in writing be given to the colleetor, 
setting forth distinctly and specifically the grounds of objection, and 
within 30 days appeal to the secretary of the treasury. 

The answer does not allège any such protest or appeal by the 
importer after the final liquidation of the duties in this case. It is 
claimed, upon the facts pleaded, that the person selected as merchant 
appraiser was not in law a compétent person to serve upon the 
reappraisement ; that this reappraisement was, therefore, null and 
void, and that the subséquent liquidation of the duties was without 
jurisdiction and void. It is admitted that no suit against the United 
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States could be maintained to rècover back duties once paid except 
upon due protest and appeal, as required by section 2931, such being 
the express provision of that section. But it is urged that in a suit 
by the government to enforce the collection of duties, a lawM and 
valid liquidation must be proved as a condition précèdent to re- 
covery. 

In the case of Clinkenbeard v. U. S. 21 Wall. 65, the court say: 
"It is undoubtedly true that the décisions of an assessor, or board of 
assessors, like those of ail other administrative commissioners, are of 
a quasi judicial character, and cannot be questioned collaterally when 
made within the scope of their jurisdiction. But if they assess per- 
sons, property, or opérations not taxable, such assessment is illégal, 
and cannot form the basis of an action at law for the collection 
of the tax. * * * When the government elects to resort to the 
aid of the courts it must abide by the legality of the tax." If the 
liquidation of the duties in this case had been made witliout the 
Bcope of the jurisdiction of the oollector, no action for the recovery of 
the duties assessed could be sustained; and no protest or appeal 
■would hâve been essential to the defence; as, for instance, upon an 
alleged liquidation of duties upon goods which had never been im- 
ported at ail. 

The averments iu the answer do not show a case beyond the scope 
of the colleetor's jurisdiction, but obviously a case within it. AU of 
the objections referred to in the answer -pertain to the manner in 
which the duties of the collecter were performed in the exercise of 
his unquestioned jurisdiction in the appointment of the merchant 
appraiser upon the reappraisement demanded, his refusai to rescind 
the appointment after objection made, and the subséquent appraise- 
ment and liquidation. Thèse, it seems to me, amount at most to 
errors, if errors they were, in the various steps preceding the final 
liquidation of the duties. Whether the merchant appraiser was, as 
required by the statute, "a disereet and experienced merchant," or 
whether any of the other objections made were true in fact, or, if so, 
were sufficient in law to disqualify the merchant appraiser, were 
questions which were necessarily to be passed upon by the collecter, 
in the first instance, (U. S. v. Arredondo, 6 Pet. Y29,) like any other 
question of fact which is by law made subjeet to his décision in the 
course of the proceedings. The statute which makes the assessment 
and liquidation of duties final and conclusive.unless specially excepted 
to by protest and appeal in the manner specified, includes, in my 
judgment, ail the prelimiuary steps which arise within the colleetor's 
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lawful jurisdietion to détermine, and upon which the ultimate liquida- 
tion rests. Any error in thèse preliminary steps will be brought up 
for review by such protest and appeal, (except as to the valuation 
itself, which is not reviewable,) and, if not thus excepted to, caiinot 
be inquired into or corrected in any collatéral proceeding. Where 
the amount of duties to be assessed bas been dépendent upon the 
question of fact whether the goods were of one kind or another, or 
whether they were free goods or not f ree goods, it has been repeatedly 
held that the liquidation made, if not appealed from, is final and 
«onclusive upon the importer and his sureties in a suit brought by 
the govemment to enforce payment of the duties as liquidated. 
(Westray y. U. S. 18 Wall. 322; U. S. v. Cominery, 7 Ben. 251; 
Watt V. U. S. 15 Blatchf. 29; U. S. v. Phelps, 17 Blatchf. 312; U. 
S. V. Bradley, 25 Int. Eev. Eec. 75;) and, in my Judgment, the prin- 
ciple of those cases applies equally to the présent case, inasmuch as 
the objections hère alleged were equally within the jurisdietion of thé 
«ollector to détermine, and it must be presumèd that he duly consid- 
«red and passed upon them. 

In the case of the U. S. v. Chase, 23 Int. Eey. Eec. 161, (affirmed 
on appeal, 9 Fed. Eep. 882,) it was held that the provision making 
the coUector's décision final unless appealed from was intended to 
apply to irregularities in the mode of procédure by the appraisers, as 
"weU as to errors of judgment. 

An appeal to the secretary of the treasury upon the objections al- 
leged in the answer would not be an empty form, as claimed by the 
défendant, on the ground that the secretary would bave no power to 
«onsider them. Thèse objections do not pertain simply to the amount 
at which the goods were appraised, but to the competency and pro- 
priety of the merchant appraiser selected to act; and whether there 
has been any appraisement by such a tribunal as the law designs to 
afiford to the importer upon his claim to a reappraisement, (Tappan v. 
U. S. 2 Mas. 393, 405-6;) and upon this question the secretary of 
the treasury, upon appeal, would bave full power to review and cor- 
rect any erroneous décision of the coUector. Under section 2931, 
therefore, I think due protest and appeal to the secretary of the treas- 
ury must be first resorted to before thèse objections can be raised in 
a collatéral suit. Should the objections be overruled, any légal ex- 
ceptions specifically taken, affecting the competency and power of the 
board of appraisers to act in making a reappraisement, could be heard 
in a, suit to enforce payment of an alleged deficiency based on such 
reappraisement, in like manner as similar exceptions are heard in a 
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suit to recover back an excess of duties illegally eïacted. U. S. v. 
Arredondo, 6 Pet. 729 ; Beîchery. Linn, 2i How. 608, 522 ; Bartlett 
y.Kme, 16 How. 263, 272; Christ y. Maxwell, 3 Blatchf. 129; lasigi 
V. TheCollector, 1 Wall. 375 ; Stewartx. Merritt, 2 Fed. Eep. 531, 533. 
The demurrer should, therefore, be sustained, and judgment ordered 
for the plaintiff, unless the défendant, within 20 days, amend his 
answér, which he bas leave to do upon payment of tbe costs of the 
demurrer. 



Geantland V. City op Memphis. 

{CirtMit Court, W. D. Tennessee. May 20, 1882.) 

BcntB Pacias— Revivok op Jud&ment— Extinct Municipal Coupoeatioh— 

SUCCESBOK— InTEKKST. 

The législature having abolished the charter of the city of Memphis and 
organized the same inhabitants and territory into a municipal corporation by 
another name, and the suprême court having construed the législation as cre- 
ating a successor to the old corporation liable for its debts, hdd, that soirefaeias 
is the proper remedy to revive a judgment existing against the old corporation 
at the time of the repeal of the charter, against the new corporation ; and 
that the fact that the assets of the extinct municipality are undergoing admin- 
istration in a court of equity under régulations prescribed by the législature 
does not defeat the plaintifE's right to a revivor, nor does the fact that there is 
no property liable to exécution in the hands of the new corporation defeat that 
right. And interest on the judgment is allowed by the statutes. 

The plaintiff recovered in this court on June 14, 1879, a judgment 
against the city of Memphis for $1,778.75. A scire facias issued 
against the taxing district of Shelby county, to show cause why this 
judgment should not be revived against it as the successor of the city 
of Memphis, to which the taxing district bas demurred, beoause^- 

"(1) Prom the face of said writ it appears that the plaintifE in the above- 
entitled cause has aiready recovered a judgment against tlie city of Memphis, 
and therefore there can be no revivor against this démarrant. (2) It 
is insufficient, because there was none of the gooJs and chattels or assets of 
said city of Memphis in this defendant's hands at the death of said city of 
Memphis, and are not now any of the same to be administered, but thèse 
assets and ail others of said city were and are devoted by law to the payment 
of the debts of said city, including this judgment, wherefore there can be no 
revivor by virrit of soire /aoias against this défendant." 

By acts of the législature the charter of the city of Memphis was 
abolished, and a corporation organized with municipal powers except 
those of taxation, which were reserved to the législature, by which 
body ail taxes for municipal purposes are levied. This new corpora- 
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tion is composed of the same inhabitants and territory as the old city 
of Memphis, but its officiai style is "The Taxing District of Shelby 
county," and it is by this scire facias sought to revive this judgment 
against it. 

William M. Randolph, for plaintiff. 

C. W. HeiskeU, for défendant. 

Hammond, D. J. The Revised Statutes, § 716, authorize the féd- 
éral courts to issue the writ of scire facias according to the usages of 
the common law and the law of the states. Bump, Fed. Proc. 401, 
and notes; Bank v. Halstead, 10 Wheat. 51, 55. The uses of the 
writ at common law and under the early English statutes are very 
numerous, though there was some dispute whether strictly, at com- 
mon law, it applied to any personal action. Foster, Scire Facias, 
passim; 8 Bac. Abr. (Bouvier's Ed.) tit. "Scire Facias,-" 2 Tidd, Pr. 
(3d Ed.) 1090; 63 Law Lib. 1 et seq.; Freeman, Ex'n, §§ 81-97; 
Freeman, Judg. (2d Ed.) §§ 442-450. But the uses of the writ hâve 
been very much extended by later statutes in the parent country and 
in the United States. 12 U. S. Dig. (F. S.) 56; 8 Jac. Fish. Dig. 
12025; Tenn. Code, tit. "Scire Facias," §§ 2257, 2272, 2855-6, 2987, 
35T6, 4425. An example of its extended use will be found in Win- 
der V. Caldwell, 14 How. 434, where it was employed to enforce a 
mechanic's lien. 

And it will be observed, in reading the law on the subject of the 
writ, that thèse statutes and the practice under them hâve, as a prin- 
cipal object, the simplification of its use and the employment of its 
functions to meet almost any contingency that may arise requiring 
notice to parties outside of the record on which it is based that théir 
interests are, or are about to be, or may properly be, affected by the 
proeeeding. It is a very convenient writ, and the tendency to make 
it serve thèse purposes has resulted in cutting loose from much of its 
technical environments in the aneieut law. It now accommodâtes 
itself to almost any case in which its use is either necessary or désir- 
able. 

Still, the statute above referred to, authorizing this and other 
remédiai writs, does not extend to the point of enlarging our jurisdic- 
tion by means of the writ to be issued, nor is its use unrestricted by 
well-defined principles that control the court in determining the 
rights of the parties. U. S. v. Plumer, 3 Cliff. 28. 

I bave not been able to find and no case has been cited precisely 
like this, which is not strange, since the eircumstances are peculiar, 
the abolition of one municipal corporation and the substitution of 
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another in its place being a rare occurrence. But among the very 
earliest cases are found strong analogies to this case. In Atkins v. 
Gardener, Cro. Jac. 159, a collège of physicians in London recoyered 
under a statute a judgment as a penalty against a doctor for prac- 
ticing physic without a license, the suit being brought in the name of 
the président of the corporation. He died after judgment, and on 
scirefacias to revive the jadgment in the name of his stiecessor it was 
contended that the scire facias should hâve bèen in the name of his 
executor or administraior; but the court overruled the objection be- 
cause the suit was given to the collège, and the président having recov- 
ered in right of the corporation the law transferred the duty to his 
successor. 8 Bac. Abr. 600. And, on the other hand, if one hâve 
judgment against the vioar, and before exécution the vicarage is 
united to the parsonage, he brings his scirefacias against the parson. 
Dean and Chapter of Litckjleld's Case, 20 Edw. IV. fol. 6, pi. 7; Grant, 
Corp, 638, 639. 

And 80 the later décisions under statutes giving corporations the 
right to sue in the name of a public of&cer for the time being, or in 
the name of some officer of the company for the time being, when- 
ever by death or otherwise there was a change of officers, and new 
parties sueceeded, the scire facias was necessary to bring them to con- 
form the judgment and exécution to each other and make the record 
consistent with itself, because without this consistency the rule was 
relentless that there could be no exécution. Foster, Scire Facias, book 
2, ce. 1, 2, p. 99; Id. book 1, c. 7, p. 90, and cases cited. The con- 
tention was that in such cases the mère suggestion would be sufficient ; 
but it was finally determined that there must be a scirefacias. The 
court said, in Bosanquet v. Ransford, 11 A. & E. 620; S. C. 2 Q. B. 
972 : "The imiform course, if new parties are introduced, is by scire 
facias; on suggestion, is applicable to collatéral facts aflfecting the 
same parties; as, for example, change of name and similar matters." 
Cross V. Law, 6 M. & W. 217; S. C. 8 Dowl. 789; Harwood v. Law, 
7 M. & W. 206; S. C. 8 Dowl. 904; Bartlett v. Pentland, 1 B. & A. 
704. In Webh v. Taylor, 1 D. & L. 676, Patterson, J., said: "The 
banking company are in truth the real parties to the suit, and ought 
to be allowed to make the substitution they propose. " Foster, Scire 
Facias, 104. 

And so, hère, the real party is the municipality of the city we know 
as Memphis, and its change of name or rehabilitation into a new 
corporation would seem to be the very case for a scire facias to bring 
v.l2,no.3— 19 
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it in ; if for no other purpoee, to make the record consistent ■with it- 
self. The stàtute of Westin. 2, 13 Edw. I. c. é5, gave the scirefacias 
for thé very purpose of allowing new parties to be introduced into 
the record; and although in a gênerai way it ia usually applied in 
cases of change of parties by death, marriage, and bankruptcy, it is 
by no means confined to thèse changes, but extends to any change 
whatever. The statement of the rule is: "Whenever it is sought to 
fix a party on à judgment given against another, it must be done by 
scire facias; the rule being that where a new person, who was not a 
party to a judgment or recogniisance, dérives a benefit by or becomes 
chargeable to the exécution, there must be a «cire /acias to make 
him a party td the judgment or recognizance." Poster, Scire Facias, 
6; 2 Inat. 471; CVos» v. Lato, supra; Penoyearv. Brace, 1 Ld. Eaym. 
245; Offut V. Henderson, Cro. Car. 553; Brown v. Bailroad Go. i 
Fed. Ebp. 770 ; Dibble v. Norton, 44 Miss. 164 ; Shepherd v. Ryan, 
53 Ga. 563, 

It is said in Nat. Bank v. Cdby, 21 Wall. 609, that a corporation 
dissolved becomes "a defunct institution, and a judgment can be no 
more rendered against it than could be rendered against a dead man 
àying pendente lite." And further, it was held that it requires légis- 
lation to prolong its life for the purposes of continuing suits by or 
against it. The suprême court' of Tennessee has decided that the 
législation abolishing the city of Memphis has substituted for it, as 
its suecessor, the taxing district of Shelby county, the défendant to 
this scire facias, and that suits may be revived against it. If this be 
Bo, judgments may be revived as well under the rules above indicated. 
O'Connor v. Memphis, 6 Lea. 730; Luehrman v. Memphis, 2 Lea. 425; 
Meriwether v. Garrett, 102 TJ. S. 472; Aots of Tennessee, 1879, c. 92, 
p. 127; Id. c. 15, p. 26. The législation itself provided that ail suits 
pending should be prosecuted to final détermination "without change 
of parties ; " but subsequently, in amending the section containing that 
provision, it was omitted. Acts of Tennessee, 1879, pp. 26, 104, §§ 
5, 14. This makes it at least prudent to proceed by scire facias, 
whether or not mère suggestion would be sufi&cient. It is settled that 
because a scire facias is unnecessary does not render it invalid. Fos- 
ter, Scire Facias, 87; Brown v. Railroad Co. supra. 

It is argued for the défendant that the only purpose of a scire facias 
is to bave exécution, and many cases are cited which show that no 
new judgment can be entered adding interest and costs, but that the 
judgment only awards exécution on the original judgments ; and a 
case under our practice of subjecting land descended to the heir by 
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ecîre facias holds that the writ canuot issue unless tbere be a sugges- 
tion on the record that lands hâve corne into the hands of the heir. 
Frierson v. Harris, 5 Gold. 146. This argument is true where the 
sole purpose is to revive a dormant judgment against the same party, 
but where a new party is to be introduced into the record the scire 
facias not only performs the fonction of awarding exécution, but of 
introducing the new party as a party and making the judgment one 
against him. Shepherd v. Ryan, supra; Poster, Scire Facias, 191, 
notes p and q. It does not foUow because no additional judgment 
«an be entered for interest, as the cases cited for défendant décide, 
that no more is done than award exécution. The object of the writ 
is to bring the new party into the record as a plaintiff or défendant 
and to give him an opportunity to make defence against that pur- 
pose. The form of the judgment awards exécution on the original 
judgment, to lie sure, but in doing this it makes the défendant tothe 
writ a technical party to the judgment. And this class of cases bas 
no analogy whatever, in my judgment, to that of land descended to 
the heir. The heir is not liable for the debt, but only the property 
in his hands, while the successor hère is liable because it is the same 
debtor under a différent name. The defendant's cases do not estab- 
lish any other doctrine than this. Payton v. Stttart, Peck, 156; 
Bryant v. Smith, 7 Cold. 113; Frierson y. Harris, 5Cold. 146; Ander- 
son V. Clark, 2 Swan, 168; Taylor v. Miller, 2 Lea. 153; Murray v. 
Baker, 5 B. Mon. 172; Treasurer v. Foster, 7 Vt. 52; Hall v. Hall, 8 
Vt. 156; How v. Codman, 4 Me. 79; Tindall v. Carson, 1 Harr. (N. 
J.) 94; Walton v. Vanderhooff, 1 Pen. (N. J.) 73. 

It is also argued for the défendant that inasmuch as the only pur- 
pose is to hâve exécution of the assets of the old city, and thèse as- 
sets are being administered under the législation in the chancery 
court, there can be no scire facias. This seems to me to be the same 
thing as saying that the court should withhold judgment because the 
exécution will be returned nulla hona. But the assumption is not 
a Sound one. The object and effect of the writ is to charge the tax- 
ing district as a judgment debtor, bound to satisfy the debts of the 
municipality. The suprême court of the state bas held it to that lia- 
bility. A judgment is to be satisfied, not only out of existing prop- 
erty, but future acquisitions, and it does not appear but that at some 
time there may be property subject to exécution. And more than 
this : the state may at some time devolve on the défendant the duty 
of levying taxes, or coUecting taxes to pay this judgment, and under 
our praetice there must be a judgment and nulla hona return to 
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authorize the exécution process of mandamus to compel the discharge 
of that duty. It is a right, therefore, of the plaintiff to make the 
défendant a party to the judgment by this sàre fadas, 
Demurrer overruled. 

On the coming in of the order a question is made as to its form in 
awarding judgment. The défendant insists no interest shall be 
added, and, so far as the entry would compound the interest, this 
is correct. The order should award exécution against the taxing 
district foï the amount of the original judgment and interest, which 
is, hbwever, to be calculated in the marshal's office, on the exécution, 
as in ail cases. Perhaps the common law did not allow interest on 
judgments, but our statutes do, and this judgment is no exception 
because it needs revivor by scire facias. Eev. St. § 966; Bump, 
Fed. Proc. 678; Tenn. Code (T. & S. Ed.) § 1948. 



Hart V. City of New Orléans.* 
{Circuit Court, E. B. Louisiana. May 27, 1882.) 

I ExBcuTios OF JoDQMENTS op IJjîrrBi) States Cottrtb. 

The act No. 5 of the législature of Louisiana of 1870, which prohibita the 
issuance of writs of exécution and mandamus againat the city of New Qrleans, 
has no efleet as to the remédies or judgments rendered in the fédéral courts. 

Louisiana v. i\r«w Orléans, 102 U. B.' 203, distinguished. 

New Orléans r. Morris, 3 Woods, 115, approved and followed 

2. Bevenub of Municipal Corpoeatiou. 

Moneys due the city of New Orléans from the city street railroad companies, 
as a bonus for privilèges granted, never were any portion of the regular rev- 
enue of the city, but are the purchase priée of property which the city has sold, 
to be paid in instalments, and are dedicated by law to the payment of either 
the bonded or floating debt of the city. The leasehold interests of the city in 
the sugar sheds, — that is, her right to receive as'rents 10 per centum of the 
gross amount of receipts of the sugar shed company,'— and her right of rever- 
sion in the building, stand upon the same footing. 

State ex rel. Cas Go. v. New Orléans, 32 La. Ann. 268. 

3. Liabilitt of Municipal Pkopbrtt to Bbizure pok Dkbt. 

The private property of municipal corporations — i. «., that which is not neces- 
sary to the performance of the functions of government— may be seized and 
sold for the payment of debts. 

4. Batture (or AiiLuvioN) Property. 

The city of New Orléans is the owner of the land upon which the sugar 
sheds are built, jure aUuvionis. The batture in the locality is her oroperty, 

»Reportea by Joaeph P. Hornor, Esq., of the New Orléans bar. 
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and ail of it ■which is not necossary for the purposes of commerce, and for 
public purposes, she may sell to private individuals, as she has been doing in 
years past. Tliis is the same batture property which was in issue in New 
Orkans v. U. S. 10 Pet. 662. 

On Opposition and Motions to Quash Seizures. 

A. G. Brice and E. H. Farrar, for plaintiff. 

Charles F. Biick, City Attomey, for défendant. 

Pardee, C. J. The plaintiff, having obtained judgment against 
the défendant, has taken ont exécution and garnishment process 
and seized the amounts due from two of the city street railroad 
companies as a bonus for the privilèges granted, and the interest of 
the city in the sugar-shed warehouses. The judgment obtained is 
absolute, except a restriction that in case resort is had to court for a 
mandamm to oompel the levy of a tax to pay the judgment, regard 
shall be had to the législative limitations on taxation dùriqg the sev- 
eral years that the obligations upon which the judgment was fotinded 
were contracted. The city has taken thèse proceedings now under 
considération, for the purpose of having the seizures set aside. 

1. It is claimed that no exécution at ail can issue upon the judg- 
ment, because (1) the judgment is not absolute, and (2) because act 
No. 5 of 1870, extra session, prohibais the issuing of exécutions 
against the city of New Orléans, at least until after certain registry 
is made of the judgment. The judgment is absolute condemning 
the city, and it is the settled jurisprudence of this court that act 
No. 5 of 1870 has no effect as to the remédies or judgment rendered 
in the fédéral courts. This has been determined by ail three of the 
judges authorized to hold this court, in as many distinct cases. 

The remarks of the suprême court in Louisiana v, New Orléans, 
103 U. S. 203, to the effect that "so much of said act as requires 
suoh filing and registration before a judgment creditor can procure a 
warrant for the amount due or resort to other means to enforce pay- 
ment thereof, does not render less effective the pre-existing remédies, 
and is therefore not in conflict with the contract clause of the consti- 
tution," evidently refer to another and distinct question than the 
practice of the fédéral courts in aid of judgments rendered by them, 
and that question was whether the provisions of said act No. 5 im- 
paired the obligations of pre-existing contracts. 

The proposition that the législature of the state of Louisiana can 
control the exécution of judgments in the fédéral courts in the state 
involves the very life and jurisdiction of thèse courts. The one re- 
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striction of act No. 5 may be reasonable, but how about the rest of 
the act, which prohibits any exécution at ail ? 

Counsel may divide the act and say registration is reasonable, 
therefore you shall register your judgment; not to hâve any remedy 
is unreasonable, therefore you may hâve exécution; but the court 
eannot so divide the act. We think we must take ail or none. If 
we také ail of the act the court can issue neither mandamiis nor execn- 
tion against the city in any event, and -we would also hâve to take 
section 33 of act No. 7.of the same législature, which provides that 
the cityof New Orléans may hâve injunctions, appeals, etc., without 
the affidavifcs, bonds, or seourity required from other litigants. 

The whole question is very clearly discussed upon principle and 
authority in the case of New Orléans v. Morris, 3 Woods, 115. 

2. Because the moneys seized are moneys due the city as a part 
of the revenue of the corporation, applicable to the current expenses 
of municipal administration. It is not eonsidered that such sums 
are now or ever were any portion of the regular revenue of the city, 
even if the last city budget enumerates them. Thèse sums are the 
purchase priée of property which the city bas sold, the same to be 
paid in instalments. The suprême court of the state bas decided 
that such funds are dedicated by law to the payment of either the 
bonded or floating debt of the city. See State ex rel, Gas-light Co. v. 
New Orléans, 32 La. Ann. 268. 

3. Because the city's interest in the sugar sheds seized and the 
squares of ground on which the sheds are built are public things, not 
seizable or aliénable as against the city or the public. The leasehold 
interests of the city in the sugar sheds — that is, her right to receive 
as rents 10 per cent, of the gross amount of receipts, and her right of 
reversion in the buildings — stand upon the same footing as the sums 
due from the street railroads. 

As to the ownership or public character of the squares of ground 
seized there is no distinction between this case and that of Morris y. 
New Orléans, decided by this court and reported in 3 Woods, 115, 
which it is understood counsel for the city now concède to hâve been 
correctly decided, and to be in accordance with the jurisprudence of 
the state. That case practically décides this, and leaves but little 
more to be added on the subject. 

It is a gênerai principle of law that the private property of munic- 
ipal corporations — i. e., that which is not necessary to the perform- 
ance of the f un étions of government — may be seized and sold for the 
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payment of debts. See Holliday v. Frisbie, 15 Cal. 630; Davenpàrt 
V. 7ns. Co. 17 lowa, 276; LouisviUe v. Com. 1 Duvall, (Ky.) 295; 
Dillon, Mun. Corp. § 446. Such has always been the law of Louisi- 
ana. See Municipality v. Hart, 6 La. Ann. 570 ; McEnery y. Pargoud, 
10 La. Ann. 497; New Orléans v. Ins. Co. 23 La. Ann. 61. 

The city of New Orléans is the owner of the land upon which the 
sugar sheds are built, jvre alluvionis. The batture in the locality 
is her property, and ail of it which is not necessary for the purposes 
of commerce, and for public purposes, she may sell to private indi- 
viduals, as the évidence in this case shows she has been doing in the 
years past. See Packwodd v. Walden, 7 U. S. 86, and cases cited in 
3 Woods, 115. This batture is the same property which was in issue 
in New Orléans v. TJ. S. 10 Pet. 662. It is to this batture that 
Gay's refinery, the Bazaar market, and varions other pièces of pri- 
vate property belong. Under the laws of the state and the charter of 
the city, the city has ample power to dispose of this property. 

The question now is, "Has the city, by the sugar-shed contracta 
and other ordinanoes, destroyed the public servitude which once 
rested on thèse squares of ground in favor of everybody?" That is, 
has not the city, by public act and by her ordinances, voluntarily 
authorized, as completely as under act No. 133 of 1880 a court 
could bave compelled a corporation to permit, the enjoyment and 
ownership of a portion of the batture? The exclusive eontrol of that 
property is vested in the sugar-shed company, and the same is to 
be conducted as an ordinary public warehouse, for the joint profit of 
the company and the city. The use of said property is not left to the 
public, giving every one the "right freely to unload his vessels, to 
deposit his goods, to dry his nets, and the like." See La. C. Code, 
arts. 452 to 455. 

There is no évidence to show that thèse squares are necessary for 
the purpose of commerce. The wharf ordinances define the public 
landings, and thèse squares are clearly excluded therefrom — some of 
them by name. That the city some time in the future may require 
thèse squares for public landings is merely to put them in the same 
category as ail the other private property near the river, for that 
mighty stream frequently goes where it lists. 

4. Because act No. 133 of 1880, known as the "syndicate act," 
turned ail the property of the city not required for public purposes 
over to a syndicate, to be held in trust for the payment of the bonded 
debt of the city. This proposition is not advanced in the pleadings, 
and as the syndicate is not before the court claiming anything, it is 
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not necessary to discuss it further than to express a doubt as to tha 
BuflSciency of any such claim, if it sLall ever be made. 

The opposition should be dismissed, and it is so ordered. 

His hoûor, Judge Billings, conours in this opinion and judgment. 



Stbwabt V. PoTOMAO Feeey Co. 
{Cwcuit Court, E. D. Virginia. Marcb, 1882.) 

1. Attachment op Vbssbi,— Statb Law — Confliot with Jtjdiciart Act. 

A State law which, for a cause of action clearly maritime, either of contract 
or tort, arieing on or committed by a ship engaged in commerce on any pub- 
lic navigable water of the United States, gives a remedy at common law in a 
State court by attachment in rem against the vessel speciflcally as debtor or 
ofEender, is in conflict with section 9 of the judiciary act of 1789, giving exclu- 
sive jurisdiction in admiralty and maritime causes to the admiralty courts ; 
and this is so, even though the state law provide that the attachment of the 
ship be " in a pending suit." 

2. Admiralty Jurisdiction — Exclusive in thb United States Courts — Statb 

CAUNOT CONFER ON StATE CoUBTB. 

A vessel lien law of a state giving a lien upon any steam-boat or other ves- 
sel, raft, or river craft, for materials or supplies furnished to, or for service 
performed on, or for injury done by, such steam-boat or other vessel ; or for 
■wharfage, salvage, pilotage, or claim on contract of transportation due by 
such steam-boat or other vessel ; and authorizing any claimant for such sup- 
plies, services, damages or injury, or dues, "in a pending suit," in a court of 
the State, to sue out an attachment speciflcally and particularly against " the 
vessel, her tackle, apparel, and furniture," as the debtor, ofEender, or tort- 
feasor, "whether the cause of action arose without or within the state, and 
whether the'owner be résident or not," and before process"in the pending 
suit" is served, either actually or constructively, — such a law, and any proceed- 
ing under it, before service, either actual or constructive, upon the real owner 
of the vessel, violâtes the third division of section 711 of the Reviscd Statutes 
of the United States, giving cognizance to the United States district courts, 
exclusive of the state courts, of ail civil causes of admiralty and maritime juris- 
diction ; and this is so, nothwithstanding that part of the same provision which 
"saves to sui.^rs in ail cases the right of a common-law remedy, where tha 
common law is compétent to give it." 

3. Common-Law Remédies — Not Enfoeceable — Vbssels Engaged in Com- 

merce. 

Inasmuoh as the rules of décision at common law enforce liens upon prop- 
erty in an order radically différent from the order in which admiralty rules of 
décision enforce them, the common law is not compétent to afford a remedy 
against a vessel engaged in commerce upon the public navigable watera, as 
between suitors having maritime claims against such vessel. 

J. A. Jones, and George Walker, for plaintiff. 
B. M. Maya, for défendant. 
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HxJGHES, D. J. This is an action of trespass on the case, brought 
to recover $10,000 damages for a tort, alleged to hâve been com- 
niitted by a steam-boat. 

The first section of the Virginia attaehment law is as foUows : 

«When any suit is instituted for any debt, or for damages for breach of ary 
contract, on affldavit, stating the amount and justice of the elaîm; that there 
is présent cause of action therefor ; that the défendant, or one of the défend- 
ants, is not a résident of this state; and that the afflant believeshe has estate 
or debts due him within the county or corporation in which the suit is;, or 
that he is sued with a défendant residing therein, — ^the plaintiff may forthwith 
sue out of the clerk's office an attachaient against the estate of the non-resident 
for the amount so stated." Virginia Code 1873, c. 148, § 1. 

The Virginia vessel lien law, as last amended on March 12, 1878, 
ÎB as f ollows : 

"If any person has any elaim against the master or owner of any steam- 
boat or other vessel, raft, or river craft, or against any steam-boat or other 
vessel, raft, or river craft, found within the jurisdictlon of this state, for 
materials or supplies furnished or provided, or for work done for, in, or upon 
the same, or for wharfage, salvage, or pilotage, or for any contract for trans- 
portât! on of, or any injury done to any person or property by such steam-boat 
or other vessel, raft, or river craft, or by any person having charge cf het, or 
in her omployment, such person shall hâve a lien upon such steam-boat or 
other vessel, raft, or river craft for such materials or supplies furnished. 
work done, or services rendered, wharfage, salvage, pilotage, and for such con- 
tract or injury as aforesaid, and may, in a pending suit, sue out of the clerk's 
office of the circuit court of the county, or of the corporation court, or of the 
circuit court of the corporation, in which such steam-boat or other vessel, 
raft, or river craft may be found, an attaehment against such steam-boat or 
other vessel, raft, or river craft, with ail her tackle, apparel, furniture, and 
appurtenances, or against the estate of such master or owners. Any attaeh- 
ment may be sued out under this section for a cause of action that may hâve 
arisen without the jurisdiction of this state, as well as within it,if the steam- 
boat or other vessel, raft, or river craft be within the jurisdiction of this state 
at the time the attaehment is sued out or executed." Virginia Acts of '77-8, 
p. 217. 

The history of this act is of some interest. It has always been, in 
some form, part of the state attaehment law. It originated in a police 
provision for attaching vessels engagea in harboring, for the pur- 
pose of carrying away, runaway slaves. Code of 1860, c. 171, § 5, p. 
646. By varions amendments it was gradually enlarged and changed 
until, in 1866, (see Acts of 1865-6, c. 57, p. 171,) it gave a right to 
proceed in a state court for nearly every subject of admiralty juris- 
diction, and continued the right previously given to proceed directly 
against the vessel as the debtor or offender ; the statute itself reciting 
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that the vessel might be arrested and proceeded against "without the 
previous institution of any suit," or setting forth the name of the owner. 
It may be added (what was part of the public history of the times) 
that in 1866, and for some time, under the raling of the then judge 
(Underwood) of the United States courts in this district, none but 
counsel who could take what was called the iron-clad oath were 
allowed to practice in the fédéral courts of Virginia ; and the vessel 
lien law of the state was modified in 1866, by an act drawn by a very 
able lawyer who rested under this political ban, so as to omit the pro- 
visions as to runaway slaves, and to give a gênerai jurisdiction over 
ships, équivalent to the admiralty jurisdiction. Neither in this amend- 
ingact, nor in any of its predecessors, was the word "lien" employed; 
the old civil law privilegium — that is to say, the right of proceeding 
against and arresting the ship as herself the contractor or offender — 
being given in ail the previous statutes. But in the final act of 
March 12, 1878, the words which authorized the proceeding against 
the vessel, without the previous institution of a suit inpersonam against 
the owner, were omitted in conséquence of wh^it was said passim by 
the district judge of this district in the case of The Raleigh, Cannon, 
and Astoria, 2 Hughes, 50-53, and of certain décisions of the suprême 
court of the United States hereafter mentioned, and a lien was given 
by name against vessels. 

In this condition of the law the présent suit was instituted in the 
circuit court of Westmoreland county, Virginia, on the thirtieth of 
September, 1880. The plaintiiï had taken passage on the steamer 
Arrowsmith at the city of Washington, on the twenty-sixth of August, 
1880, for Nomini, Virginia, and, while the vessel was stUl at the 
wharf at Washington, had been injured by the falling of a block 
of ice. The damages claimed are $10,000. There has been no serv- 
ice of process on the défendant, who is alleged in the déclaration to 
be the owner of the steamer. On the same day on which the suit 
was begun, process of attachment was taken out against the steamer 
by name, the défendant being declared in the plaintiff's affidavit to 
be a non-resident. Process of attachment was immediately served, 
and the vessel arrested and held. She was thereupon bonded in the 
sum of $20,000. The attachment was not taken out under the gên- 
erai attachment law of Virginia, section 1, c. 148, of the Code, be- 
fore quoted, which gives the right of attaching the "estate" of défend- 
ant, but was taken out under the vessel lien law, also before quoted. 

The ^ffidavit on which the attachment issues sets out in terms 
that the injury complained of was done to plaintifE while a passenger 



8TEWABT V. POTOMAO FBRBY 00. 



^ 



by persons having charge of the said steamer Àrrowsmith. THe 
sheriff was not required by the p. j^ess in the cause to levy the at- 
tachment upon any "estate" of the défendant to be found within the 
said county of Westmoreland, but was direeted to attach "the said 
steamer Arrowsmith, with ail her tackle, apparel, and furniture, for 
the said amount of $10,000." Some days after the vessel was 
attached and bonded, an order of publication was made against the 
défendant company, as a non-resident, and in due course thereafter 
publication was made. The défendant was never served with pro- 
cess. On the fourteenth day of April, 1881, the défendant appeared 
in the state court by coun~sel, and on its pétition the cause was re- 
moved into this court. 

The défendant then filed hère a demurrer, and allèges, as ground of 
demurrer, that the court bas not jurisdiction of the cause in a proceed- 
ing at common law; this being essentially an admiralty cause, ex- 
clusively cognizable in an admiralty court. 

It is plain, as well from the affidavit on which the attachment was 
issued and the terms of the attachment as from the concessions of 
plaintiff's counsel, that this is a proceeding under what is called 
"The Vessel Lien Law," (quotedin the foregoing statement of facts,) 
and not under the foreign attachment law of Virginia. Since the 
décision of the United States suprême court in Steam-boat Co. v. Chase, 
16 Wall. 522, common-law suits are maintainable against ships of 
commerce for causes of action arising at common law. A state bas 
power to annex to suits for such causes of action auxiliary remédies, 
like foreign attachment, for the purpose of subjeicting property of non- 
residents to the payment of debts due her own citîzens. Pennoyer v. 
Neff, 95 U. S. 714. A etatute, therefore, which gives a right to 
attach any property of a non-resident to satisfy a judgment when 
obtained is valid; and, under such a law, creating a remedy by at- 
tachment against ail the property of a non-resident, in an action for 
a common-law tort already pending, a ship may, as the law stands at 
présent, under the rulings of the suprême court of the United States, 
be attached as part of the estate of the owner défendant. But can a 
state give a spécial lien upon a ship for a cause of action peculiarly 
of admiralty cognizance, and provide a remedy by attachment for ii s 
enforcement specifically and directly against the particular vessel as 
a debtor or offender ? That is the question on which this case turns. 

The suprême court has decided, in the cases bf The Moses Taylor, 
4 Wall. 411; The Hinè v. Trevor, Id. 565; and The Belfast, 7 Wall. 
624, that states cannot give their courts the right to proceed against 
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vessels in rem for maritime causes of action. In conséquence of 
those décisions, and one of the district court of this district, already 
cited, the législature of Virginia, by the act of 1878, merely struck 
out from the vessel lien law, as it stands in section 6, in the 148th 
chapter of the Code of 1873, the language which gave the right to 
proceed against the vessel by name for admiralty causes of action ; 
re-enacted it, gave a lien in ipsissimis verbis on the spécifie vessel, 
and provided for its enforcement by an attaehment directed specific- 
ally and exclusively against the vessel as debtor or tort-feasor. It is 
true that the suit must now be brought against owners, real or ficti- 
tious, by name; but in no other respect are the proceedings altered. 
Plainly, ail this was a mère évasion, contrived after the décisions 
referred to. The proceedings under the présent law are^ substan- 
tially, a libel in rem and in personam in admiralty. 

The distinctive feature of an admiralty suit is that the privilegium, 
or right to pursue the particular ship, exists independently of posses- 
sion, and exists only against the particular vessel on, or on account 
of, which the cause of action arose, which, in the eye of the admi- 
ralty law, is the real eontracting debtor or offender, the real défend- 
ant. 

It seems to me, therefore, that a statute which gives a lien on that 
./pecific vessel for that admiralty cause of action, and attempts to 
confer the right of enforcing it on a state court, cornes within the 
feason of the cases above cited, even though the suit is, in form, 
against the owners nominally and the vessel really, The form can- 
not change the substance. In this case, for instance, the fact that 
the owners are named as défendants instead of the vessel, makes no 
real différence in the proceeding. They are not served personally 
with process. They can be brought into court only by an order of pub- 
lication, preeisely similar to that made in an admiralty cause, giving 
notice of seizure. The judgment, while in form against them per- 
sonally, is yet enforced only by a sale of the vessel, or exécution 
against the stipulators who stand for her. Can a suitor, then, be 
àllowed to évade the décisions of the suprême court by merely al ter-, 
ing the title of the case? 

Where non-resident ship-owpers are défendants, the right to pro- 
ceed in the state courts against their vessels in admiralty causes of 
action, if it existed, would be a peculiar hardship. Unlike admiralty 
courts, which are always open for business, mogt of the state circuit 
courts are held only twice a year, and last but a short time. Being 
Etrangers, non -résidents cannot often give the release bonds, with 
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large penalties, required by the state attachment laws. Their wit- 
nesses, being seamen, never remain long in one place, and henc? 
their ships would be tied up idle for months, at a heavy expense, 
awaiting a distant term, with the probability of losing ail their wit- 
nesses before the term begins. Continuances and new trials would 
make matters still worse. Besides ail this, local juries are proverbi- 
ally hostile to Etrangers, and it is natural that non-residents and 
mariners should be averse to running the hazard of their verdicts. 
Appréhensions of such delays and hazards are very prévalent among 
the masters and o-wners of shipping, and instances hâve come to my 
knowledge in whieh vessels bave been attached in state courts for 
groundless daims, the Buitors calculating that the vessels -would pay 
the demand rather than be tied up for an indefinite period, awaiting 
the result of litigation in an unfamiliar tribunal. 

There are still stronger reasons why admiralty causes shonld not 
be tried by common-law methods, and admiralty claims subjected to 
eommon-law rules of décision. I dp not think the framers of the 
judiciary act of 1789, by the clause in the ninth section "saving to 
suitors, in ail cases, the right of a common-law remedy, where the 
common law is compétent to give it,"* intended to provide that admi- 
ralty causes might be tried in common-law courts in every oase in 
which the subject of admiralty jurisdiction could be reached by 
common-law process, and the issues of fact and law arising in them 
could be tried under the eommon-law practice. 

The constitution of the United States entitles the owner-a, naviga- 
tors, employés, and commercial creditors of ships to havç their 
righta determined by the rules of décision, and adjudicated by the 
expeditious méthode obtaining in the admiralty courts ; and the 
peculiar character, equities, and priorities of thèse claims are such 
that it is necessary, not pnly for the, purposes of justice between 
man and man, but to the interests of commerce, that they should bô 
SQ determined and adjudicated. 

A ship is a thing that naust be kept going, in order to subserve 
the objects for which she is built and employed. To arrest and hold 
her idle is to destroy her life. She is essentially a voyager. The 
interests of ail çonnected with , her voyages require that the priorities 
of the claimants and creditors should be the reverse of those which 
are recognized by common-law courts as applicable to things on 
land. The seaman is paid first, The material man, who supplies 

*Now third clause of section 7H of the Revised Statutés. 
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or repairs tbe ship in equipping her for her voyage, is paid next ; 
and, as between différent material men, he who furnishes supplies 
or repairs at a later stage of the voyage, takes precedence of him 
who does eo at an earlier stage. In gênerai, the mortgagor, having 
a debt against the vessel, cornes in behind other creditors holding 
maritime claims, and stands only in the shoes of the owner. Crédit 
is given to the ship herself as the responsible debtor, and a wanderer 
and stranger; the owner being in gênerai, and in the first instance, 
unknown to the creditor and ignored by the law. Thèse are but a 
few of the rules of décision distinguishing the adjudications of the 
admiralty from those of the common-law courts. 

Now it ia plain that in cases in whieh the rights of suitors dépend 
upon the admiralty law, the common law, whose rules of décision 
are in a great class of cases violently the reverse of those obtaining 
in the admiralty courts, is incompétent to afford the remédies con- 
templateid by the ninth section of the law of 1789. 

In a large number of cases an admiralty suit is in the nature of a 
éreditors* bill in equity, in which the ship has to be sold and the 
claims of creditors marshalled alid adjusted according to priorities 
observed aiid rëspected in ail the admiralty courts of the world, in 
respect to ships. Can it be pretended that a suit at common law^ 
oommenced by attachment and order of publication against a non- 
resident owner, in a jurisdietion in which the ship is a stranger, and 
the rest of its creditors non-resident, is one in which the common-law 
practice âhd the common-law rules of décision are compétent to the 
ends of complète justice ? The proposition would seem to be little 
less than preposterous. 

Suppose there be claims of seamen, material men, salvors, ship'a 
husbands, and others existing against the vessel which has been 
arrested in the présent suit, (and, for ail we can know from this pro- 
oeeding, there are such claims,) the claimants ail having constitu- 
tional title to an adjudication of their rights in an admiralty pro- 
0èeding, according td admiralty rules of décision ; what would become 
of them in the présent suit at common law, pending between no other 
possible parties than the plaintiff and the owner? The claims of the 
persons having primary rights in the vessel are not before the court,, 
and cannot, by any légal possibility, be brought hère in the présent 
mit. it is not Bufficient to answer that judgment in this case would 
not reach this particular vessel, which is bonded ; for that is only t» 
assert that by fortiaitous circumstances this particular vessel has had 
the narrow chance to escape the injurions and unjust conséquences. 
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of this sort of suit. Nôr -would it be::Bufficient, if this vegsel,liad not 
been bonded, but v?ere still in custody of the court, to assert that the 
8ale of her under exécution at common law would convey io the pur- 
chaser only such title as a common-law court could give, and would 
leave her still subject, in the hands of her purchaser, to ail outstand- 
ing maritime claims ; for the vessel wonld haye been in custody pf 
the court awaiting the récurrence of rule-days and terms, and the 
delays of plenary proceedings, for nearly two yeara since its arrest, 
during -which her seamen would, in ail probability, hâve been scat- 
tered to the ends of the earth, and the material men of other ports, 
who had supplied her on short crédit with things needful to keep her 
moving, would hâve been waiting in vain for payment. To hâve post- 
poned the claims of those two classes of men for 18 months and 
more, would hâve been a déniai of justice. Plainly, the common- 
law remedy, applying the rules of common-law décision to ships and 
their creditors, cannot but be prejudicial to the great interests of 
commerce, and to the rights of ail persons connected with the navi 
gation of ships. 

The judicial hisiory of the United States proves that the admi- 
ralty law and the admiralty practice are absolute necessitiea to the 
commerce of the country. 

At one time, owing to a séries of décisions rendered by the suprême 
court of the United States, ail that very large portion of the Union 
not bordering upon or penetrated by tide-waters was deprived of this 
law and practice, and the deprivation was felt so keenly that very 
remarkable things occurred. 

In a séries of cases, among them The Thomas Jeferson, 1 Wheat. 
428, and The Orléans, 11 Pet. 175, the suprême court held that the 
admiralty jurisdiction of the United States courts embraced only the 
tide-waters of the country, and, by so ruling, virtually excluded it 
from the régions watered by the great lakes of the north, and by the 
Mississippi river and its tributaries. The need of this juriadiction 
was, in conséquence, so severely felt by the commerce of those great 
régions that congress found it necessary to pass the act of February 
26, 1845, "extending the jurisdiction of the United States district 
courts to certain cases upon the lakes and the navigable waters Con- 
necting the same." This law virtually erected the district courts of 
the United States, in districts bordering on the waters named, into 
quasi admiralty courts. It expressly provided that the practice and 
proceedings in rem obtaining in admiralty courts should be employed 
in the district courts in respect to vessels exceedi'ng a certain ton- 
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nage, and that the maritime law and the rules of décision observed 
in admiralty courts should be applied to vessels navigating the lakes 
and waters Connecting them. This act of congress could, of course, 
hâve no opération in respect to vessels navigating interior waters 
other than those of the lakes and their Connecting streams, and failed 
to reach the needs of the commerce of ail the other waters of the 
Mississippi valley. This defect was supplied by state législation ; ail, 
or nearly ail, of the states penetrated or bordered by those other 
waters passing laws authorizing their own courts to adopt and em- 
ploy, to a greater or less estent, the practice of admiralty courts, and 
to deal with the vessels navigating them according to admiralty rules 
of décision. While thèse things were going on the views of the 
suprême court of the United States, in respect to the extent of the 
admiralty jurisdietion, underwent a change ; and in the case of The 
Genesee Chief, 12 How. 457, that court reversed its former ruling and 
held that navigaUlity, and not the ehb andflow of the tide, was the test 
of the présence of that jurisdiction. After this ruling it followed, as 
a logical conséquence, that the court would also hâve to rule that the 
admiralty jurisdiction extended proprio vigore to the northern lakes, 
and to the rivers of the Mississippi valley ; that it extended there by 
virtue of the constitution of the Union, and not by virtue of the con- 
gressional act of February 26, 1845, or of the statutes of the states 
relating to vessels, which hâve been mentioned. Moreover, that this 
jurisdiction was exclusively in the courts of the United States, and 
that ail state législation conferring the jurisdiction upon state courts 
was unconstitutional. AU this, accordingly, that court haa subse- 
quently decided ; as, for instance, in the cases of The Magnolia, 20 
How. 296; The Moses Taylor, 4 Wall. 411; The Hine v. Trevor, Id. 
555; The Belfast, 7 "Wall. 624; The Eagle, 8 Wall. 15; and Ins. Co. 
V. Dunham, 11 Wall. 1. 

This very cursory view of the course of législation and adjudica- 
tion on this subject shows that the admiralty law and practice — that 
is to say, the admiralty jurisprudence — is a necessity to the commerce 
of the country; that it cannot be dispensed with in regard to vessels 
employed upon the public navigable waters of the United States ; that 
the courts of the Union and of the several states are bound to re- 
gard navigators of, and ail persons interested in, ships, either in the 
character of owners, employés, or creditors, as entitled to the benefit 
of that jurisprudence; and that any state législation designed directly, 
specifically, and particularly, to subject ships as such, and as debtors or 
offenders, to common-law procédure and common-law rules of decis- 
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ion, for maritime causes of action, is in necessary conflict with the 
constitutional provision and the congressional législation giving to 
the United States courts exclusive cognizance of ail civil causes of 
admiralty and maritime jurisdiction, and tends to work incalculable 
injustice to the classes interested in shipping. 

Indeed, the necessity of resort to admiralty rules of décision in re- 
spect to things requiring constant outlays of labor and money in 
order to be rendered useful for the purposes for which they exist, has 
not limited itself to ships. It bas recently extended itself to ombracè 
railroads. The suprême court of the United States, in the récent 
cases of Fosdiek v. Schall, 99 U. S. 235; Halev. Frost, Id. 389; and 
other décisions, hâve found it necessary to relax the common-law 
principles of priority among creditors, and to apply to railroads prin- 
ciples assimilated to those of the admiralty law. In the former case 
it said: 

" The business of ail railroad companies is done to a greater or less extent 
on crédit. This crédit is longer or shorter, as the necessities of the case re- 
quire; and when companies become pecuniarily embarrassed it f requently liap- 
pens that debts for labor, supplies, equipment, and Improvements are permit- 
ted to accumulate in order that bonded interest may be paid, and disastrous 
foreclosure postponed, if not altogether avoided, 

" In this way the daily and monthly expenses are Isept from those to whom 
in equity they belong, and used to pay the mortgage debt. * * * Èvery 
railroad mortgagee, in accepting his security, impliedly agrées that the car- 
rent debts made in the ordinary course of business shall be paid from the car- 
rent receipts, before be has any claim upou the income. * * * When 
a receiver is appointed, and it appears in the progress of the cause tliat bonded 
interest has beenpaid, additional equipments provided, orhisting and valuable 
improvements made, out of eaniings which ought in equity to hâve been em- 
ployed to keep down debts for labor, supplies, and the like, it is within the 
power of the court to use the income of the receivership to discharge obliga- 
tions which, but for the diversion of the f unds, would bave been paid in the 
ordinary course of business." 

ThuB the tendency of modem jurisprudence is very sirongly towards 
a departure from the rigid and inelastic tenets and methods of the 
common law, in respect, at least, to the instruments and instrumen- 
talities of trade and commerce; and I think the time is not far dis- 
tant -when the suprême court of the United States will find it neces- 
sary to hold that the attachment laws of states, allowing attachments 
in rem to be served on the gênerai estâtes of défendants in pending 
suits, shall not be construed to embrace, in suits brought for causes 
of action clearly maritime, steam-boats, ships, and other vessels act- 
v.l2,no.3— 20 
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ually engaged in the carrying trade on tlie public navigable waters 
of tiie United States covered by the admiralty jurisdiotion. 

It only remains for me to notice a few of the cases cited by plain- 
tiffs' counsel in their brief, touching, apparently, this very point. In 
the case of the Steam-boat Co. v. Cfiase, 16 Wall. 522, there were two 
questions: (1) Whether a personal représentative of an intestate 
(who had been run over and drowned by a large steam-boat) could 
bring suit in admiralty for the tort; the gênerai rule being that 
claims for tort die with the claimant, and there being a state statute 
in Ehode Island, where the accident occurred, giving the right of 
action in a common-law proceeding to the représentative of such an 
intestate. (2) If there were no right of action in admiralty, then 
the second question was : Whether, admiralty having no jurisdiotion 
of the cause of action, a proceeding at common law in the state court, 
as this suit was, under the state statute, and an attachment of the 
steam-boat under the gênerai attachment law of the state, was an 
interférence with the exclusive jurisdiction of the admiralty courts 
in maritime causes of action. The suprême court held that this suit 
could be maintained in the state court, and that the attachment of 
the vessel was valid. That case, it is obvious, differs essentially 
from the one at bar. In that case both parties were résidents Of 
Ehode Island. 

In the case of Léon v. Gcdceran, 11 Wall. 187, a state statute of 
Louisiana gave a right of attachment, called, in the local nomencla- 
ture, "a writ of séquestration," in certain cases, against the estate 
and property of a défendant, irrespectively of whether the plaintiff's 
claim was maritime or not. It was a statute similar in charaoter to 
the gênerai attachment law of Virginia, (chapter 148, § 1, of the 
Code,) which was quoted in the statement of facts prefixed to this 
opinion. The plaintiffs were seamen, who sued for wages earned on 
board of a schooner of the défendant employed on the Mississippi 
river in Louisiana, ail being résidents of the state, and probably of 
the oity of New Orléans, where the suit was brought. The action 
was in personavi against a défendant who also was a résident of Lou- 
isiana, and the schooner was attached, on mesne proeess, under the 
gênerai attachment law which has been described. It was stated by 
plaintiffs' counsel in his brief in the suprême court of the United 
States, to which the case was carried from the state courts, that "the 
writ of séquestration [used in Louisiana] has no analogy whatever 
with the admiralty proeess, as understood and defîned by writers on 
admiralty law;" and he cites article 269 et seq. of the Louisiana Code 
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of Praetice, wliich is not before me. The suit, tberefore, was like an 
ordinary suit at common law between résidents, in which, under a 
gênerai attachment law, the property attached was a schooner of 
tbe défendant. The case, apparently, is a strong one for the plaintilï 
in the présent suit; but it differs essentially from it in the particu- 
lars about to be named. 

We are considering hère a law of Virginia which, in its original 
form, gave a privilegium in admiralty, and a proceeding in rem against 
a ship as such, for ail maritime claims, although no suit in personam 
had been instituted, and irrespective of ownership, This law having 
been pronounced, in the respects indicated, uneonstitutional, was then 
changea, but changed only to the extent of providing that the pro- 
ceeding in rem, though still taken out against the ship as debtor or 
tort-feasor, should be "in a pending suit." 

I do not think so slight an amendment bas rectiûed the inhérent 
illegality of the statute. I do not think a state statute, giving for a 
maritime cause of action a proceeding in rem specifically against a 
ship as, the debtor or offender, is valid, in view of the third classifica- 
tioi^ of causes in section 711 of the Eevised Statutés ôf the United 
States, giving cognizance to the admiralty courts, exclusive of the 
state courts, "of ail civil causes of maritime and admiralty jurisdic- 
tion." I think the suit must be dismissed for want of jurisdiction. 

As to the proposition of plaintiff's counsel that the défendant can- 
not raise the question of jurisdiction by demurrer, I hâve to say that 
howeyer that might be in respect to other defeets of jurisdiction, yet 
when the nature of the action is such that the court is incompétent 
to try it, then no formai plea to the jurisdiction is necessiary; and 
whenever on any pleading the court is brought to the knowledge of 
the absence of its jurisdiction of the case, the court may ex mero 
motu, or on simple motion of either party, dismiss the proceeding. 
Moreover, it is elementary law that a demurrer brings the whole rec- 
ord before the court antécédent to the demurrer, and bo the demur- 
rer in this case is ensuivaient to a motion to dismiss. The suit must 
be dismissed. 
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New Orléans Citt E. Co. v. Ceescent City E. (Jo. 
{Circuit Court, E. D. Louidana. June, 1881.) 

1. New Orléans— Stiîeets— Exclusive Rights to Street Railwats. 

The city of New Orléans has no power under its charter and the laws of Lou- 
isiana to grant to a street railroad company the sole and exclusive riçht to the 
use of the public streets of the city for a street railroad. 

2. Sa MB — EsTOPPEL BY Former Contract. 

When the city of New Orléans has made a contract granting to a street rail- 
road Company certain franchises to run and maintain a railroad, and binds 
herself not to grant similar franchises over the same streets to any other Com- 
pany or person during the perioij of said contract, she is not thereby estopped 
from granting to others the privilège of running Unes across any of the streets 
mentioned in the contract, nor for such short distances along such streets 
necessary to make connections and turn-outs for other lines running' mainly 
along other streets and between entirely différent termini. 

In Equity. Application to dissolve injunction. 

Carleton Hunt, for complainaut. 

John M. Bonner, for défendant. 

Paedee, C. J. The injunction in this case was obtained in the 
state court ex parte, on thè pétition, affidavits, and exhibits. The 
remoyal of the cause to this court brings the injunction along. On 
the motion to dissolve, the case stands substantially as though an 
intérim order had been granted, and the question now is whether 
or not to grant the injunction. In this light I consider the case. 

1. The contract of the New Orléans City Eailroad Company with 
the city of New Orléans, passed October 2, 1879, gives the said com- 
pany no right to any privilège on Camp street between Pelicity and 
Calliope streets. No such privilège is included in the advertisement, 
ordinances, spécifications, or contract. The court can take no judicial 
notice of the necessary lines and connections of a street railroadr 
running under contract rights obtained from a municipal corporation . 
The court must be controlled by the évidence, and the parties mugi 
stand on their contract. 

2. The city of New Orléans had no power under its charter and 
the laws of Louisiana to grant the New Orléans City Eailroad Com- 
pany the exclusive and sole right to the use of public streets of the 
city for a street railroad. 

3. Where, in a contract granting by the city of New Orléans to a 
street railroad company a franchise to run and maintain a street 
railroad, there is this provision : " The city of New Orléans binds 

*Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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herself not to grant, during the period for which said franchises are 
Bold, a right of way to any other railroad company upon the streets 
through which said right of way is hereby sold, unless by mutual 
agreement between the city and the purchaser or purchasers of thèse 
franchises;" — the city is not thereby estopped from granting to 
other railroad companies the privilège of running Unes acrosa any of 
tlxe streets mentioned in the contract, nor for such short distances 
along such streets where it may be deemed necessary to make con- 
nections and turn-outs for other Unes ranning mainly along other 
Btreets and between entirely différent termini. 

4. It seems to me that the extrême effect that can be given to the 
provision just recited would be to hold that the grantee would be 
entitled to recover from the city any damages resulting to the grantee 
from concessions of right of way to other railroad companies upon 
the streets enumerated. 

The authorities cited in defendant's brief cover ail thèse points.* 
Brown v, Duplessis, 14 La. Ann. 842, relied upon by petitioner, does 
not confliot. 

Let the injunction in this case be dissolved as improvidently is- 
sued. 

Sec sa me case, 5 Fed. Rep, 160. 



John Hats & Co. v, The Pennsylvania Co.t 

{Circuit Court, N. D. Ohio. June, 1882.) 

L iUlLBOADB — DlSCRIMUIATIONS IN ilATBS BaSED ON AmODNT OF PrEIGHT 

Shipped. 

Discriminations in the rates of f reight charged by a railroad company to ship- 
pers, based aolely on the amountof freight shipped, without référence to any 
conditions tending to decrease the cost of transportation, are discriminations 
in favor of capital, are contrary to gound public policy, violative of that equality 
of rights guarantied to every citizen, and a wrong to the disfavored party, for 
which he is entitled to recover from the railroad company the amount of freight 
paid by him in excess of the rates accorded by it to his most favorediompetitor, 
with interest on such sum. , - 

MehoUon y. O. W. B. Co. 5 C. B. (N. 8.) 436, dlstinguished. 
2. Samb — Case Stated. 

The plaintiifs were engaged in mming coal at Balineville, Ohio, for sale in 
the Cleveland market. They were whoUy dépendent on the défendant for trans- 

*Brown y. Oupluti$, U La. Ann. 842; Logan v. Fine, 43 lowa, 624; Red. Railw. pp. 313, 317, 318, 
H 8, 10, 12; Smith V. S«r ij. Co. 29 Ohio St. 23B, 300, 306, 308; 46,Barb. 138; 60 Barb. 286, 309. 
IReported by J. C. Harper, Esq., of the Cincinnati bar. 
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portation. The régulât tarilï between those pointa was $1.60 per ton, with a 
rebate of from 30 to 70 cents per ton to peraons shipping over 5,000 tons during 
ayear ; the amount of rebate beinggraduated accordiag to the quantity shipped. 
Under this scbedule plaintifEs were required to pay higher rates on the coal 
shipped by them than were exacted from other and rival parties, who shipped 
larger quantities. The défendant claimed that the discriminations were made 
in good faith, to stimulate production and increase its tonnage, and were within 
the discrétion conflded by law to every common carrier. In an action to 
recover back the excesa of tariff paid by plaintifEs, held, that such discrimina- 
tions were illégal, and that plaintifEs were entitled to recover the amount paid. 
by them in excess of the rate accorded to their most f avored competitor, with 
interest thereon. 

Motion for New Trial. The faets appear in the opinion. 

Baxter, C. J. The plaintiffs were, for several years next before the 
commencement of this suit, engaged in mining coal at Salineville, and 
near defendant's road, for sale in the Cleveland market. They were 
whoUy dépendent on the défendant for transportation. Their com- 
plaint is that the défendant discriminated against them, and in favor 
of their competitors in business, in the rates charged for carrying 
coal from Salineville to Cleveland. But the défendant traversed this 
allégation. The issue thus made was tried at the last term of the 
court, when it appeared in évidence that defendant's regular price for 
carrying coal between the points mentioned, in 1876, was $1.60 per 
ton, with a rebate of from 30 to 70 cents per ton to ail persons or com- 
panies shipping 5,000 tons or more during the year, — the amount of 
rebate being graduated by the quantity of freight furnished by each 
shipper. Under this schedule the plaintifEs were required to pay 
higher rates on the coal shipped by them than were exacted from 
other and rival parties who shipped larger quantities. But the 
défendant contended, if the discrimination was made in good faith, 
and for the purpose of stimulating production and increasing its ton- 
nage, it was both reasonable and just, and within the discrétion 
con&ded by law to every common carrier. The court, however, enter- 
tained the contrary opinion, and instructed the jury that the discrim- 
ination complained of and proven, as above stated, was contrary to 
law, and a wrong to plaintiffs, for which they were entitled to recover 
the damages resulting to them therefrom, to-wit, the amount paid by 
. the plaintiffs tothe défendant for the transportation of their coal from 
Salineville to Cleveland (with interest thereon) in excess of the rates 
accorded by défendant to their most favored competitors. The jury, 
under thèse instructions, found for the plaintiffs, and assessed their 
damages at $4,585. The défendant thereupon moved for a new trial, 
on the ground that the instructions given were erroneous, and this is 
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the question we are now called on to décide. If the instructions are 
correct the defendant's motion must be overruled; otherwise a new 
trial ought to be granted. 

A référence to recognized elementary principles will aid in a cor- 
rect solution of the problem. The défendant is a common carrier by 
rail, Its road, though owned by the corporation, was nevertheless 
constructed for public uses, and is, in a qualified sensé, a public 
highway. Hence everybody constituting a part of the public, for 
whose benefit it was authorized, is entitled to an equal and impar- 
tial participation in the use of the facilities it is capable of affording. 
Its ownership by the corporation is in trust as well for the public as 
for the shareholders; but its first and primary obligation is to the 
public. We need not recount ail thèse obligations. It is enough for 
présent purposes to say that the défendant has no right tô make 
nnreasonable and nnjust discriminations. But what are such dis- 
criminations ? No rule can be formulated with sufficient flexibility 
to apply to every case that may arise. It may, however, be said 
that it is only when the discrimination enures to the undue advan- 
tage of one man, in conséquence of some injustice inflicted on another, 
that the law intervenes for the protection of the latter. Harmless 
discrimination may be indulged in. Far instance, the carrying of 
one person, who is unable to pay fare, free, is no injustice to other 
passengers who may be required to pay the reasonable and regular 
rates fixed by the company. Nor would the carrying of supplies at 
nominal rates to communities scourged by disease, or rendered desti- 
tute by floods or other casualty, entitle other communities to hâve 
their supplies carried at the same rate. It is the oustom, we be- 
lieve, for railroad companies to carry fertilizers and machinery for 
mining and manufacturing purposes to be employed along the Hues 
of their respective roads to develop the country and stimulate pro- 
ductions, as a means of insuring a permanent increase cf their business, 
at lower rates than are charged on other classes of freight, because 
such discrimination, while it tends to advance the interest of ail, 
Works no injustice to any one. Freight carried over long distances 
may also be carried at a reasonably less rate per mile than freight 
transported for shorter distances, simply because it costs less to per- 
form the service. For the same reason passengers may be divided 
into différent classes, and the priée regulated in acoordance with the 
accommodations furnished to each, because it costs less to carry an 
emigrant, with the accommodations furnished to that class, than it 
does.to carry an occupant of a palace car. And for a like reason an 
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inferior class of freiglit may be carried at a less rate tlian first-clasa 
merchandise of greatar value and requiring more labor, care, and 
responsibility in the handling. It bas been held that 20 separate 
parcels done up in one package, and eonsigned to the same person, 
may be carried at a less rate per parcel than 20 parcels of the same 
character eonsigned to as many différent persons at the same desti- 
nation, because it is supposed that it costs less to receive and deliver 
one package containing 20 parcels to one man, than it does to receive 
and delivei: 20 différent parcels to as many différent consignées. 

Such are some of the numerous illustrations of the rule that might 
be given. But neither of them is exactly like the case before us, 
either in its facts or principles involved. The case of Nkholson v. 
G. W. R. Co. 4 C. B. (N. S.) 366, is in its facts more nearly like the 
case under considération than any other case that we bave been able 
to find. This was an application, under the railway and traffic act, 
for an injunction to restrain the railroad company from giving lower 
rates to the Euabon Coal Company than were given to the oomplainant 
in that case, in the shipment of coal, in which it appeared that thete 
was a contract between the railroad company and the Euabon Coal 
Company, whereby the coal company undertook to ship, for a period 
of 10 years, as much coal for a distance of at least 100 miles over 
defendant's road as would produce an annual gross revenue of £40,- 
000 to the railroad company, in fully-loaded trains, at the rate of 
seven trains per week. In passing on thèse facts the court said that 
in considering the question of undue préférence the fair interest of 
the railroad company ought to be taken into the account ; that the 
préférence or préjudice, referred to by the statute, must be undue or 
unreasonable to be within the prohibition ; and that, although it was 
manifest that the coal company had many and important advantages 
in carrying their coal on the railroad as against the complainant and 
other coal owners, still the question remained, were they undue or 
unreasonable advantages ? And this, the court said, mainly depended 
on the adequacy of the considération given by the coal company to 
the railroad company for the advantages afforded by the latter to 
the coal company. And because it appeared that the cost of 
carrying coal in fully-loaded trains, regularly furnished at the rate of 
seven trains per week, was less per ton to the railway company than 
coal delivered in the usual way, and at irregular intervais, and in 
unequal quantities, in connection with the coal company's under- 
taking to ship annually coal enough over defendant's road, for at 
least a distance of 100 miles, to produce a gross revenue to the 
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raîlroad of £40,000, the court held that the discrimination com- 
plained of in the case was neither undue nor unreasonable, and 
theretore denied the application. 

This case seems to hâve been well considered, andwe hâve no dis- 
position to question its authority. Future expérience may possibly 
call for some modification of the principle therein announced. But 
this case calls for no such modification, inasmuch as the facts of that 
case are very différent, when closely analyzed, from the facts proven 
in this one. In the former the company, in ■whose favor the discrim- 
ination was made, gave, in the judgment of the court, an adéquate 
considération for the advantages conceded to it under and in virtue 
of its contract. It undertook to guaranty £40,000 worth of tonnage 
per year for 10 years to the railroad company, and to tender the 
same for shipment in fully-loaded trains, at the rate of seven trains 
per week. It was in considération of thèse obligations — ^which, in the 
judgment of the court, enabled the railroad company to perform the 
service at less expense — the court held that the advantages secured 
by the contract to the coal company were neither undue nor unreason- 
able. Bot there are no such facts to be found in this case. There 
was in this case no undertaking by any one to furnish any spécifie 
quantity of freight at stated periods ; nor was any one bound to tender 
coal for shipment in fully-loaded trains. In thèse particulars the 
plaintiffs occupied common ground with the parties who obtained 
lower rates. Each tendered coal for transportation in the same con- 
dition and at such times as suited his or their convenience. The 
discrimination complained of rested exclusively on the amount of 
freight supplied by the respective shippers during the year. Ought 
a discrimination resting exclusively on such a basis to be sustained? 
If so, then the business of the country is, in some degree, subjeet to 
the will of railroad officiais ; for, if one man engaged in mining coal, 
and dépendent on the same railroad for transportation to the same 
market, can obtain transportation thereof at from 25 to 50 cents per 
ton less than another competing with him in business, solely on the 
ground that he is able to furnish and does furnish the larger quan- 
tity for shipment, the small operator will sooner or later be forced 
to abandon the unequal contest and surrender to his more opulent 
rival. If the principle is Sound in its application to rival parties 
engaged in mining coal, it is equally applicable to merchants, man- 
ufacturers, millers, dealers in lumber and grain, and to everybody 
else interested in any business requiring any considérable amount of 
transportation by rail; and it folio ws that the sucoess of ail such 
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enterprises -would dépend as much on the favor of raîlroad officiais 
as npon the énergies and capacities of the parties prosecuting the 
same. 

It is net difficult, with such a ruling, to forecast the conséquences. 
The men who control railroads would be quick to appreciate the 
power with which sueh a holding would invest them, and, it may be^ 
not slowto make the most of their opportunities, and perhaps tempted 
to favor their friends to the détriment of their personal or political 
opponents; or demand a division of the profits realized froïn soch 
collatéral pursuits as could be favored or depressed by discrimina- 
tions for or against them; or else, seeing the augmented power of 
capital, organize into overshadowing eombinations and extinguish 
ail petty compétition, monopolize business, and dictate the priée of 
coal and every other commodity to consumërs. We say thèse résulta 
might follôw the exercise of such a right as is claimed for railroadg. 
in this case. But we think no such power exists in them; they hâve 
been authorized for the common benefit of every one, and cannot be 
lawfuUy manipulated for the advantage of any class at the expense 
of any other. Capital needs no such extraneous aid. It possesses 
inhérent advantages, which cannot be taken from it. But it has no 
]ust claim, by reason of its accumulated strength, to demand the use 
of the public highways of the country, constructed for the common 
benefit of ail, on more favorable terms than are accorded to the 
humblest of the land; and a discrimination in favor of parties fur- 
nishing the largest quantity of freight, and solely on that ground, is 
a discrimination in favor of capital, and is contrary to a sound public 
polioy, violative of that equality of right guarantied to every citizen, 
and a wrong to the disfavored party, for which the courts are compé- 
tent to give redress. 

The motion, therefore, for a new trial will be denied, and a judg- 
ment entered on the verdict for the damages assessed and the costs 
of the suit, 

Wblker, D. J., concurred. 

Note, It is not a legitimate ground for giving a préférence to one of the 
customers of a railway company that he engages to employ otlier lines of the 
Company for the carriage of trafflc distinct from, and uneonnected with, the 
goods in question; and it is undue and nnreasonable to charge more or less 
for the same service, according as the customer of the railway thinks proper, 
or not to bind himself to employ the company in other and totally distinct 
business, the advantage of carrying goods to other points not aiïecting the cost 
of carriage between the particular points, [London and Bristol.] Baxendale v. 
â". W. Ry. Co. 5 C. B. (N. S.) *309. For a récent construction of the English 
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stntutes proliibitiug unreasonable discriminations in railroad rates, see 6. W. 
Ry. Co. V. Sutton, L. R. 4. Eng. & Irish App. 226, in which ail the earlier cases 
are collected. A contract by a railroad company to deliver ail grain shipped 
in bulk over its road to a particular wareliouse, is void as against persons net 
parties to it. C. & N. W. By. Co. v. PeopU, 56 111. 365. Where grain had 
been shipped to Chicago, the company will not be permitted to charge one 
rate to one warehouse and a différent rate to another in that city. Vinrent 
V. C. & A. R. Co. 49 111. 33. An agreement by a railroad company to carry 
goods for certain persons at a cheaper rate than they will carry under the 
same conditions for others, is void as creating an illégal préférence. Messen- 
ger Y. Penn. Co. 36 N. J. Law, 407. 

The express company cases, recently decided at St. Louis by Justice Miller, 
faave perhaps gone as far as any cases yet decided in compelling railroad 
companies to aflford ail persons the equal use of their facilities. ïhere it was 
held that a railroad company was not only bound to carry the goods, but was 
bound to fumish spécial cars for that purpose, to permit an express messen- 
ger to accompany and hâve charge of the goods, and that in case of dispute as 
to rates it was for the court tô détermine what was a reasonable rate. 
Southern Express Co. v. St. L., etc., Ry. Co. 10 Ted. Eep. 210, 869. Eor other 
cases to the effect that railroad companies must afford ail persons or companies 
engagea in the express business equal and impartial facilities, see Teoûos Eoep. 
Co. v. Tex. & Pao. Ry. Co. 6 Fed. Rkp. 426; Southern Exp. Co. v. Memphis, 
^., R. R., 13 Cent. Law. J. 68; 12 Rep. 193; 8 Fed. Rep. 799; Sandford v. 
Railroad Co. 24 Pa. St. 378; N. Eng. Exp. Co. v. Me. Cent. R. Co. bl Me. 
188; McDuffee v. Portland & Roch. R. Co. 52 N. H. 430.— [Rep. 



McCah, Assignée, v. E. Conebt & Son." 

(Circuit Gourt, E. D. lauitiana. May 8, 1882.) 

LmiTATioNB ta Bankruptct. 

The pendency of a suit in chancery between the same parties on the same 
cause of action, which suit is afterwards dismissed for want of equity, does not 
interrupt or suspend the prescription or limitation provided by section 5057 of 
the Revised Btatutes, and a subséquent action at law cannot be maintained by 
the assignée, instituted within two years after the dismissal of such chancery 
suit without préjudice, if it be instituted more than two years after the cause of 
action accrued to the assignée. 

On Writ of Error to District Court in Bankruptcy. 
Joseph P. Hornor and W. S. Benedict, for complainant. 
Charles B. Singleton, R. H. Browne, John H. Kennard, W. W. Howe, 
S. S, Prentiss, and H. H. Walsh, for défendants. 

«Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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Paedeb, C. J. This case is brought to this court on a writ oî error 
to the district court taken by the défendants, who were eondemned 
in that court in the sum of $2,500, witli interest and costs. The 
pétition was filed June 28, 1880, the plaintiff, McCan, averring that 
he qualified as assignes in bankruptcy of one Montgomery on the 
fifth of April, 1876. The cause of action is stated to be against the 
défendants, Conery & Son, as sureties on the charter of the steam- 
boat Seminole, from Montgomery to one Mitchell and others, in 1875, 
the cause of action accruing to Montgomery in June of that year, and 
accruing to and vesting in the plaintiff assignée on the fifth of April, 
1876. It is further stated in the pétition that, prior to plaintiff's 
élection as assignée of Montgomery, certain creditors of Montgomery 
filed a bill in equity in the district court on their own behalf, and 
on behalf of ail the creditors of Montgomery, for the préserva- 
tion of the property of the bankrupt's estate, and other reasons, 
against Montgomery and a pretended transférée, and against said 
charterers, and Conery & Son as sureties, praying, among other 
things, for a judgment against Conery & Son for |2,500, as sureties 
on the charter-party, the breach of which was set forth, Also that 
plaintiff, after his qualification as assignée of Montgomery, caused 
himself to be substituted as party plaintiff, in place of the complain- 
ing creditors, and thereafter prosecuted the said suit ; that said Con- 
ery & Son appeared and defended the said suit, which, after varions 
proceedings, was dismissed as to said Conery & Son. The record 
shows that the dismissal was on May 27, 1880, and was for want of 
equity, and without préjudice. 

The défendants appeared to défend this case, and filed the plea of 
prescription of two years, under the bankrupt act of 1867, (Eev. St. 
§ 5057,) which provides that "no suit, either at law or io equity, 
shall be maintainable in any court between an assignée in bankrui^tcy 
and a person claiming an adverse interest toucbing any property or 
rights of property transférable to or vested in such assignée, unless 
brought within two years from the time when such cause of action 
accrued for or against such assignée." This plea was tried before a 
jury, and under the charge of the court was overruled by verdict. 
To the charges and refusais to charge of the judge three several bills 
of exception were taken. The défendants then answered, denying 
liability as suretiçs, because of breach of warranty as to seaworthi- 
ness of the Seminole, and a failure to comply with a condition pré- 
cèdent as to the adjustment of loss or damages within the time 
etipulated in the contract of suretyship. 
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On the trial, verdict was rendered against Conery & Son for the 
full amount claimed, counsel takiiig nine other bills of exception to 
the charges and refusais to charge the jury. In this court the fol- 
lowing are the errors assigned : 

(1) That the court below erred in its rulings on the question of prescription 
or limitation of two years, as more f ully set forth in the three bills of excep- 
tion, pages 40, 51, of the transcript. 

(2) That the court erred in its rulings on the trial upon the naerits of the 
case, as set forth in the nine bills of exception respectively found at pages 73 
to 116 of the transcript. 

(3) That the court erred in refuaing a new trial as set forth, etc. 

The first and second bills of exception show that the judge, on the 
trial of the plea before the jury, refused to instruct the jury that in a 
suit brought by an assignée in bankruptcy against a person having 
an adverse interest touching any property or right of property transfér- 
able to or vested in such assignée, the limitation of two years pro- 
vided in section 5057, Eev. St., is absolute, and with no exception 
but in cases of fraud. The third bill shows that the judge did in- 
struct the jury, on the trial of the plea of limitation of the action, as 
follows : 

" If the jury find that an action for the recovery of the same thing which is 
heredemanded was instituted by a créditer of P. C. Montgomery, and upon 
the appointment of the assignée (the plaintifl herein) he made himself a party 
plaintifÊ to that suit, which was diligently prosecuted in this court, and upon 
appeal in the circuit court of this district, as appears by the record, Xos. 10,- 
830, and 9,093 on the dockets of the district and circuit courts of this district; 
and if they further find that by a final décision in the circuit court, rendered 
upon such appeal, said suit was dismissed on the ground that it was not an 
equity suit, and that this suit was instituted within two years f rom the rendi- 
tion of such decree, — then the jury will flnd for the plaintifE upon the excep- 
tion." 

The question raised by thèse three bills of exception, and the as- 
signment of errors thereon, is whether the pendency of a suit in chan- 
cery between the same parties on the same cause of action, which 
suit is afterwards dismissed for want of equity, interrupts or sus- 
pends the prescription or limitation provided by section 5057 of the 
Eevised Statutes; so that an action at law may be maintained by 
the assignée within two years after the dismissal of such chancery 
suit, and more thantwo years after the cause of action accrued to the 
assignée. If yes, the judge's charge and refusais to charge were cor- 
rect. If no, then the instructions given were erroneous, and the jury 
were misled thereby ou the trial of the exception of limitation. The 
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language of the statute makes no exception for any reason whatever. 
And this is explained and jiistified by the suprême court in the case 
of Bailey v. Glover, 21 Wall. 342. 

The only exception that the courts hâve ever made, so far as I 
hâve been furnished with anthorities, to the absolute terms of the 
statute, is on équitable principles in cases of concealed fraud. 

In Bailey v. Glover, just cited, it is said : 

"We hold that when there has been no négligence or lâches on the part of 
the plaintiff in eoming to the knowledge of the fraud which is the foundatîon 
of the suit, and when the fraud has been concealed, or is of such eharacter aa 
to conceal itself, the statute does not begin to run until the fraud is discovered 
by or becomes known to the party suing, or those in privity with him." 

The reasoning in the same case shows that no other exception can 
be made. 

Of course the législation of the various states, in regard to the 
interruption or suspension, cannot apply, the whole matter being 
within the control of congress. See Peiper v. Hanner, 5 N. B. E. 
252. The limitation of the statute applies to ail claims. See, also, 
Gucister v. Sevier, 33 Ark. 522; Norton v. De Lavillebeuve, 1 Woods, 
163; Paysan v. Gqffin, 4 Dill. 386; Walker v. Towner, Id. 167; Fore- 
man v. Bigelow, 18 N. B. E. 457. 

The question in this case is then reduced to this: Whether the 
state of facts, as shown in the record and bills of exception, make 
such a case as, according to authority and the jurisprudence of the 
country, would interrnpt the pirescription fixed by the statute. The 
case made is where the assignée is diligently prosecuting his case to 
the best ability of his counsel, but in the wrong court, and he has 
been guilty of no négligence. 

In Harris v. Dennis we find that "if an action on the case be 
brought within the limitation, and after the expiration thereof the 
plaintiff be nonsuited, the limitation act is a good plea to another 
action for the same cause," And this, too, when the statute provides 
an exception in favor of plaintiffs whose judgments are reversed for 
error, allowing a new action to be brought within one year. Roland 
V. Logan, 1 Serg. & E. 236. 

" The provision in the statute of limitations, which authorizes a plaintiff to 
commence a new action within a year after the reversai of a judgment in his 
favor, etc., notwithstanding the time specifled as a bar has elapsed during the 
pendency of the suit, will not authorize the institution of an action at law 
under similar circumstances after the dismissal of a bill in chancery touching 
the same subject-matter." 18 Ala. 307. 
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"Under the act of congress, 1841, limitiftg suits by or agaînsfc àssigïiees or 
bankrupts to two years after cause of action accrued, a bill flled after tvvo 
years cannot be regarded as an amendment to one of the saine cause of action 
flled befor.î the expiration of the two years, but dismissed by the court." 
Clark V. Sackett, 1 Cliff. 270. 

In Barker v. Millard, where the holder of a note was stayed by 
injunction from prosecuting the same, he was not allowed to plead 
the time he was so enjoined as an interruption of the statute. 16 
Wend. 572. 

Gray v. Berryman, 4 Mumf. (Va.) 181, seems to be identical -with 
the case under considération. There it was held : "If a bUl in chan- 
cery be dismissed on the ground that the plaintifi's case is exclu- 
sively cognizable at law, he cannot plead the pendency of such suit 
in chanceryto prevent the act of limitations from being a bar to his, 
subséquent recovery at law." To the same purpose see Callis v. 
Woddy, 2 Mumf. 511; Donnell v. GatcheU, 38 Me. 217; Cogdell v. 
Exurn, 10 N. B. E. 327; Bank v. Sherman, 101 U. S. 405. 

In Baily v. Glover, supra, it is said : 

" It is obviously one of the purposes of the bankrupt law that there shôuld 
be a speedy disposition of the bankrupt's assets. This is only second in im- 
portance to securing equab'ty of distribution. 

" The act is filled with provisions for quick and summary disposai of ques- 
tions arising in the progress of the case, without regard to usual modes of 
trial attended by some necessary deîay. Appeals in some instances inust be 
taken within 10 days, and provisions are made to facilitate sales of property, 
compromises of doubtfui claims, and generally for the early discharge of the 
bankrupt and the speedy settlement of his estate. It is a wise policy, and if 
those who administer the law could be induced to act upon îts spirit, it would 
do much to make the statute more acceptable than it is. But, instead of this, 
the inferior courts are filled with suits by or against assignées, each of whom, 
as soon as appointed, retains an attorney, if property enough cornes into his 
hands to pay one, and then, instead of- speedy sales, reasonable compromises, 
and efforts to adjust différences, the estate is wasted in profitless litigation 
and the fées of offlcers who exécute the law. 

"To prevent this as much as possible, congress has said tb the assignée, • You 
shall commence no suit two years after the cause of action has accrued to 
you, nor shall you be harassed by suits when the cause of action has accrued 
more than two years against you.' " 

From thèse authorities, and the arguments in support of them, it 
seems clear to me, upon both principle and authority, that the mat- 
ters set out by plaintiff in this case, as shown by the record, do not, 
and ought not to, interrupt the prescription or limitation fixed by the 
statute for actions brought by or against an assignée in bankruptcy. 
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Prom this vîew, the charge of the judge to the jury, on the triai of 
the exception, was erroneous, and must be so adjudged. The ques- 
tions raised by the other bills of exception need not be considered, 
as the case must be reversed and remanded. 

Let a judgment be entered in this cause reversing the judgments 
rendered in the district court on the merits, and on the exception of 
prescription, and the verdicts of the juries rendered therein, and 
remanding the cause to the said district court, with directions to the 
district court to award another trial ou the exception oi prescription, 
or limitation of the action. 



Steblino and others v. BknswEhrt & Gatnob, AsBigneee, and others.* 

(Oireuit Court, M. D. Alàbama. May, 1882.) 

LntiTATioN nr Bahksiiptct. 

The pendency of a previous suit, elther at law or in equity, wîll not inter- 
rupt the running of the limitation flxed by section S057 of the Revised Btatutes, 
when the same is pleaded in a subséquent suit betweenthesame parties for th« 
same cause of action, although said subséquent suit be instituted within two 
years of the rendition of the final judgment in the preTlou» suit. 

MeGan v. Gonery, ante, 315, foUowed. 

Chpton d Brooka, for complainants. 

Troy é Tomkins, for défendant Gaynor. 

Pabdeb, g. J. Complainants' bill shows that February 5, 1873, and 
prier thereto, one Eobert W. Smith was seized and possessed of 
certain real estate, situate in the city of Selma, st9,te of Alabama, 
and on that day, with his wife, granted and released and quitclaimed 
said real estate to one Cary W. Butt in trust, however, for the use 
and benefit of said Eobert W. Smith and one Charles Walsh ; that 
by said deed no duty was imposed upon, and no right or power over 
said estate conferred upon, said Butt, and that said Butt never exer- 
cised any control or possession over said property ; that said Smith 
and Walsh were members of the copartnership of Walsh, Smith & 
Co., of the, city of Mobile, Alabama, and that on the thirty-first of Au- 
gust, 1873, the said firm being indebted to one Edwin W. Glover in a 
large sum, exceeding $20,000, a contract was entered into between 
Walsh and Smith of the one part, and Glover of the other part, selling 
to Glover, in extinguishment of $20,000 of said indebtedness, the said 

•Keported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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real estate, and: agreeing to exécute a good and sufficient deed in fee- 
simple, and that on said day the said Batt, at the request of said 
Walsh and Smith, made and executed, acknowledged and delivered, a 
deed in writing conveying to said Glover ail his right and title in and 
to said real estate, which was accepted by said Glover under the im- 
pression that it was a good and sufficient légal title to the said estate; 
that afterwards the said Glover died, leaving a will devising the 
estate aforesaid to the présent complainants, who, after due probate 
of the said will in July, 18T4, soon after entered into the possession 
and control of said estate by agents and tenants, and ever since 
bave been and still are in the possession thereof ; that on Jane 12, 
1874, upon the pétition of a creditor, the said firm of Walsh, Smith 
& Co., and the individual members thereof, were adjudged bankrupts, 
and on October 6, 1874, said Henry Barnwell and John C. Gaynor 
were appointed assignées, and by conveyance by the register became 
vested as assignées of ail the estate, real and personal, of said firm, 
including ail property of whatever kind of which they were possessed, 
or in which they, as partners and individuals, were interested or enti- 
tled to hâve on the third day of June, 1874; that on October 4, 

1876, the said Barnwell and Gaynor, as said assignées, instituted in 
the Umted States district court of this district a suit against cer- 
tain persons, tenants of complainants, to recover possession and rents 
of said estate ; that complainant Amanda A. Sterling was admitted 
a party to such suit, and defended the same, and that at the Novem- 
ber term, 1877, the said assignées recovered a verdict and judgment 
for the possession ojF said land, and th^ sum of $528.97 as damages 
for the détention thereof and costs of suit; that December 19, 

1877, judgment was rendered in accordance with said verdict by said 
district court, whereupon a writ of error was sued out of the circuit 
court of this district from said judgment, which was afterwards 
heard, and on May 13, 188.0, the judgment of the district court 
was affirmed, on the ground, as complainants are informed and be- 
lieve, that the légal title, which alone was considered in a court of law, 
was never in the said Butt, but vested, by the statute of uses of the 
state of Alabama, in the said Walsh and Smith immediately upon 
the exécution of said deed by Eobert W. Smith and wife to said Butt, 
as trustée, and that the légal title vested in said assignées upon the 
assignment of bankruptcy; that the complainants hâve a complète 
and perfect équitable title in said estate, and are entitled to the use 

v.l2,no.3— 21 
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and enjoyment, rents and profits, of the saine ; and that the said as- 
signées hold the légal title in trust for complainants. The bill f urther 
shows that the said assignées are about to exécute the said judgment 
of the district court for the possession of said property, and damages ; 
and the complainants pray a decree divesting the légal title out of 
said assignées and vesting the same in complainants, and they pray 
for an injùnction penderete lite against the judgment of the district 
court àforesaid, to be perpetùated at the final hearing. 

This bill vras filed August 1, 1881, and the same day an order for 
iniuiiction -was'granted upotf giving bond for $3,000. August 9, 
1881, an amended bill was filed showing that Glover was put in pos- 
session of said reàl estate immediately àfter the exécution of the deed 
to him, and so remained in possession uhtil bis death ; and f urther, 
that tlie défendants, taking advantage of the delay necessary for the 
complainants to give the boiid required for the injunction, and in 
ofder to defeat' the same, had éxecuted by writ of possession the 
àforesaid judgment, and evicted complainants from the possession of 
said real estate. This amended bill is not swom to and contains no 
prayer. 

An injunction bond was filed October 2é, 1881, but no injunction 
appears to liave been issued. Subpœnas were issued October 24> 
1881, and appear to bave been served October 26th, foUowing. De- 
fendant Gaynor has appeared and filed a demurrer on the ground 
fhat the suit is barred by the limitation of the bankrupt law, (section 
5057, Eev. St.,) wbich provides: 

" No suit, either at law or in equity, shall te maintainable in any court 
between an assignée in bankruptcy and à person clalming an adverse interest 
touching any property or rights of property transférable to or vested in such 
assignée, unless brought within two years from the time when the cause of 
action accrued for or against such assignée." 

This demurrer has been submitted, together with a motion to issue 
an injunction restoring the property to the condition existing when 
the original bill was filed. 

The first question presented is on the demurrer, and is as to the 
applicability of the statute of limitations. 

"If the déclaration shows that the cause of action is barred by the 
statute of limitations, the défendant may demur." Morris v. Gollins, 
13 Âla. 388. 

The bill in this case is brought to perféct the title to real estate, tb 
divest the légal title from the defendant's aesignees, and invest it in 
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the complainants, The injunction prayed. for is iucidental to this 
action, and, of course, falls without the main action is sustained. , 

The action is a suit in equity brought against an assignée in bank- 
ruptcy, by persons claiming an adverse interest touching property 
and rights of property vested in such assignées, and from the state- 
ments of the bill more than two years hâve elapsed sinee the cause 
of action accrued against said assignée. The case, then, cornes clearly 
within the terms of the statute, and the action is barred unless the 
case can be brought under some exception ;to the statute, or the statute 
can otherwise be avoided. The terms of the statute are absolute. 
The suprême court bas only allowed cases of cpncealed fraud to 
interrupt the statute. Bailey v. Glover, 21 Wall. 342, and such cases, 
are allowed more on the theory that the action does not accrue in 
cases of fraud until the fraud is discovered, than that there is any 
actual interruption to the running of the limitation. In the case of 
McCan v. Conery, 11 Fed, Eep. 747, it has been held that the pend- 
ency of a suit in chancery between the same parties for the same 
cause of action, which is dismissed without préjudice for want of 
equity, will not interrupt the statute, and that an action at law was 
barred by the expiration of two years. See ante, 315, and authorities 
cited in that case. 

Gounsel in argument bave claimed that, as complainants bave 
been in possession — adverse possession — of the property, no cause of 
action accrued to them which they were obliged to bring until their 
possession was disturbed, and as the action is brought within two 
years from the affirmance of the judgment of the district court, they 
are within the two years required by the statute. To this it would 
seem sufficient to reply, the suit you hâve brought is one that you 
could bave brought over seven years ago; that you had notice that 
such an action would be necessary nearly five years ago, when the 
district court rendered the judgment against you which you now ask 
to enjoin; and as we hâve seen that your action is one against an 
assignée touching the property of the bankrupt, and claiming an 
interest adverse to said assignée, the statute of limitations of such 
actions has been running against you, certainly from the date of the 
judgment of the district court deolaring you not the owner nor 
entitled to the possession or rents of the said real estate, and such 
judgment was rendered against you and became final and executory 
more than two years before the présent action was instituted. 

Gounsel hâve cited the case of Banks v. Ogden, 2 Wall. 58, but on 
examination of that case I faiL to see that it has any application 
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hère. That was a case wliere, after the bankruptcy, the défendant 
took possession of property belonging to tlie bankrapt estate. ïhe 
suprême court held, on the plea of the statute of limitations of two 
years, that "the limitation cannot affect any suit, the cause of which 
accrued from an adverse possession taken after the bankruptcy, until 
the expiration of two years from the taking of sueh possession." 

It seems to me that the only theory of this case upon which the 
complainants' counsel can base an argument, even, avoiding the 
application of the statute, is that this is a suit brought to enjoin the 
exécution of a judgment at law, and therefore is not an original suit, 
but a continuation of the suit already instituted, (see Jones v. An- 
dretvs, 10 Wall. 333,) and as this suit is brought within two years 
from the rendition of the judgment of the circuit court in the original 
case, the statute is not applicable. This argument, and the strong 
equities disclosed by the bill, hâve had great weight with me in 
reaching a conclusion in this case, but the diffieulties in the way can 
hardly be overcome. 

In the ûrst place, this is not a suit solely to enjoin the exécution 
of a judgment at law, but is a suit with many new parties on both 
8id«8 to perfect an équitable title to real estate, with an injunction 
as incidental thereto. 

In the next place, the judgment at law hère sought incidentally to 
be enjoined was rendered, as the bill shows, more than two years 
before the filing of this bill ; for the judgment in the case at law is the 
judgment of the district court rendered and becoming final in 1877, 
more than three years before the institution of this suit. 

The writ of errer sued out from that judgment operatèd no super- 
sedeas, and the conplainants' caûfee of action certainly had accrued 
when that judgment became final. The injunction sought could bave 
been obtained notwithstanding the pendency of the writ of error. 
See Parker v. Judges, 12 Wheat. 561. 

The oircumstances disclosed by the bill ahow a strong case for the 
exercise of the équitable jurisdiction of the court,- but they also show 
the wisdom of the law-making branch of the government in provid- 
ing the limitation for suits by or against assignées in bankruptcy 
touching the property surrendered by the bankrupt. 

The bill shows a case where the adjudication in bankruptcy was 
in 1874, and now, in 1882, eight years after, $20,000 worth of the 
property surrendered is to be lannched on the sea of chancery to 
reach port at some remote time in the future unless the statute of 
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limitations prevents. I am forced to the conclusion that tbe statiite 
should and does preveat. 

Let judgment be entered sustaining the demurrer to the bill, and 
dismissing the bill, with costs, as to said Gaynor, assignée. 



In re J. C- Waed & Ce, Bankrupts. 
{District Court, W. D. Tennessee. MàJ- 11, 1882.) 

1. Bankrxjptcy — Crbditobs' Pbtition — Dormant Partner— Commencement op 

PROOBKDINa. 

Where an involuntary pétition was flled against two persons as partners, and 
subsequentlyanamended pétition was flled against athird person as adonnant 
partner, held that, as to the proof of individaal debts against the dormant 
partner, tlie date of the amended pétition must be taken as the commencement 
of the proceedings in bankruptcy against him, and not the date of the original 
pétition by relation, 

2. Same— Proof op Dbçts— When Photablb. . 

Section 19 of the original act of 1867 (14 St. at Large, 525) made the time oî 
the adjudication the décisive time when the debt must be then existing to be 
proVable, but section 5067 of the Revised Btatutes has changea it to the time 
of the commencement of the proceedings in bankruptcy, and therefore no debt 
created subseijueatly to the date of the pétition can be now proved against the 
estate of the bankrupt. 

3. Same— Attoenby's Fbes. 

The fées of an attorney for resisting an involuntary adjudication and prepar- 
ing the schedules cannot be proven as a debt against the bankrupt unleiss the 
retainer was prior to the date of the flling of the bankruptcy pétition ; nor can 
they be now allowed as costs against the estate. 

Myers é Sneed and Calvin F. Vance, for creditors, 

Estes é Ellett, contra. 

Hammond, D. J, The register bas overruled exceptions to the clàiin 
for the attorney's fee for professiona! services for resisting the decree 
of adjudication of one of the bankrupts, and by consent the validity 
of his action in allowing the claim is submitted to the court inform- 
ally as if properly presented under rule 34 and the practice of the 
court. 

An involuntary pétition was filed by creditors against J. C Ward 
and J. F. Holst, as partners, and they were adjudicated bankrupts 
without contest. Subsequently, it being claimed that Mrs. Margaret 
Holst was a partner in the firm, a supplemental pétition was filed 
against her. She denied being a partner, but on the trial of the 
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issue it was decided against her, and she waa adjudicated. Re Ward, 
7 Eep. (Boston,) 136; 25 Int. Kev. Kec. 289. 

For their services in that behalf her attorneys hâve proved their 
claim against her estate, and demand payment as individual creditors 
of their pro rata share of her assets, and it is this claim which othèr 
creditors oppose. They contend that even if the time of adjudication 
is to be taken as that by which the provability of a debt is to be deter- 
mined, that being a member of the firm of J. C. Ward & Co. the adjudi- 
cation of Mrs. Solst must relate bàck to that of the adjudication of 
the firm, or the filing of the original pétition in bankruptcy, and that 
this is a subsequently-accruing debt which cannot be proven. 

In Sherman v. International Bank, 8 Biss. 371, it was heldthat an 
amendment of the pétition related back to the commencement of the 
original prooeeding, but the court was careful to observe that there 
might be circumstances where this doctrine of relation should nôt be 
applied, and it is manifest that this must be so. The commence- 
ment of proceedings is the most important point of time in the whole 
bankruptcy System, and has an immense bearing on the rights of ail the 
parties. Hère was an unknown partner — one held to be a partner 
under the law of the case, perhaps against her own will, or at least 
against her own knowledge — who was not originally proceeded against, 
and the question is whether the date of the pétition against her is to 
control in determining the rights of the parties interested, or, by rela- 
tion, that of the original prooeeding against the firm. 

However it may be as to firm assets and firm creditors, and rights 
growing out of the prooeeding in its relation to the title of the as- 
signée to property involved, either firm property or her individual 
property, and as to which I do not now express any opinion, it is 
quite clear that for the purposes of this controversy over an individ- 
ual claim against her the date of the pétition against her is the point 
of time when the prooeeding mustbe taken to hâve been commenced. 
Without elaborating the question it is obvions that this is in accordance 
with ail the analogies of the law in cases where the doctrine of rela- 
tion applies to' commencement of suits, services of process, and the 
like. 

Under section 19 of the original banl^rupt act it was provided "that 
ail debts due and payable at the time of the adjudication of bank- 
ruptcy, and ail debts then existing, etc., may be proved against the 
estate of the bankrupt." 14 St. at Large, 525. There was a con- 
flict in the courts as to the proper construction of this section. In 
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the case of the Nêto York Mail Steam-ship Co. 2 -N. B. E. iSSéj^^a 
case precisely like this, and on the anthority of which, no doubt, the 
register allowed this olaim, — it was held that the fee was probable 
against the estate, because it existed at the date of the adjudication, 
afià ail claims then existing were provable. This eùnstruction was 
followed in Be Hennoeksburgh, 7 N. B. R. 37; S. C, 6 Ben. 150; and, 
perhaps, in other cases. But in Re Crawford, 3 N.B. E. 698, and 
in Re Nounnan, 7 N. B. E. 15, 22, the oorFeetness of thiB construc- 
tion, notwithstanding the plain language of the statute, was denied 
on grounds that are not withbut gteat force. But eirtce thèse 
décisions the language of the statute has been changed, no doirf)t 
to settle the cpnflict, and since the àmendments.of 1874 the section 
has been made to read thus: "Ail debts duQ and payable from the 
bankrupt at the time of the commencement of the pmceedings, in bank- 
ruptcy, and ail debts then existing, etc., may be proved against the 
estate of the bankrupt." Eev. St. § 5067. And it is imperatively 
provided that "no debts other than those speeified in the five preced- 
ing sections shall be proved or allowed against the estate." Eev. St. 
§ 6072. This must settle thi's controversy in favor of the objecting 
creditors, and the claim must be disallowed, uniess the retainer was 
prier to the date of the pétition against Mrs, Holst. 

The old cases allowed a reasonable compensation to both the at- 
torney for the petitioning créditer and the resisting bankrupt out of 
the fund, particularly where the latter's services were bénéficiai to 
the estate; but this practicé was designedly abrogated by a rule of the 
suprême court, and it is not claimed by couûSel in this case. Re 
Lhyd, 7 Fed. Eep. 459, was the case bf a claim for services to the 
petitioning créditer, but it applies as well to the rule that allowed 
the resisting bankrupt for counsel fées, as both stood on the sa'me 
footing. See cases in note appended. 

Disallow the claim. 

This case being again sent to the register, the attomeys proved 
that they were, in fact, retained prier to the filing of the bankruptcy 
pétition against Mrs. Holst, and thereupon the register allowed their 
claim, which, on exceptions, the court sustained, saying : "When this 
case was before heard, it occurred to me as highly pcobable that the 
retainer was prior to the filing of the amended jtetition, inasmuch as 
Mrs. Holst's connection with the bankrupt firm was establishod on 
the peculiar facts developed on the trial of tbàt issue, and I had that 
state of the case in my mind upon that investigation, and came to 
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the conclusion that if the contract for services in defending it -was 
made prier to filing the amended pétition against her, it would be 
provable. I hâve not a doubt, on this proof, that such was the îact, 
and the action of the register in allowing the claim will be sustained." 
May 84, 1882. Hammond, J, 

Note. Consult Bump, Bky. (lOth Ed.) 82, 572, and notes; Re Pattmon, 
IN. B. B. 125; Re Williams, 2 N. B. R. 229; Re Williams, M. 83; Re Biyelow, 
là. 371; Re Waite, Id. 452; Re Schwab, Id. 488; Re Montgomerg, 8 N. B. E. 
137; Re JSrown, Id. 584; Re New York Mail Steam-ship Oo. Id. 627; Re 
Sawyer, 5 N. B, E. 54; Re Comstook, Id. 191; Re Jayœx,7 N. B. E. 140, 142; 
Re Riggn, 8 N. B. E. 90, 92 ; Re Andrews, 11 N. B. E. 59 ; Re Portsmouth Savings 
Society, Id. 303; iJe Riker, 18 N. B. R. 393; Re Orne, 1 N. B. E. 57; S. C. 1 
Ben. 361 ; Re Bigelow.S Ben. 146; Re Bruce, 6 Ben. 515; Re May, 7 Beii. 231 ; 
Re Hàmhurgher, 8 Ben. 189; Re EatQe, 6 Biss. 436; Triplett v. Hanley, 1 Dill. 
217; Re Commercial Bulletin Co. 2 Woods, 220; Bailey v. Loeb, Id. 578; 
Wylie V. Smith, Id. 673. 



Maokaye v. Malloet. 
MaIjLoby v. Maokaye. 

[Cireuit Court, S. B. UTew York. May 11, 1882.) 

1. COPTRIGHT AND INVENTION — TkaNSPBK — EmPLOTMENT OF ADTHOK AND Ih- 

VENTOK — RiGHTS UNIJER CoNTRACT. 

Plaintifl engaged his services to défendant for à period of ton years as an 
author and inventer, and stipulated that the propertyinhis productions should 
belong exclusively to défendant, including his time and services, in considéra- 
tion of $5,000, to be paid to him annually, and certain other contingent pro- 
visions as to compensation. HM, that such a contract, and the transfer to 
défendant made in pursuance thereof, invested diefendant with the exclusive 
property in the play copyrighted, and in the patented invention of the plain- 
tilî contemplated in the terms of the engagement or contract. 

2. SaMB— TlTLB— RlGIIT TO UsE OP. 

In such a contract there is no condition procèdent or subséquent -which can 
be invoked to defeat defendant's title or reinvest plaintifl with any internst in 
the property, nor can he interfère with defendant's use of the property by 
injunction, or against defendant's wishes to use them himself. 

Scudder é Carter, for M. H. Mallory. 

W. F. Scott and F. N. Bangs, for Maekaye, 

Wallace, 0. J. The parties seek each to restrain the other by a 
preliminary injunction irom exhibiting the play copyrighted by tLe 
title of Hazel Kirke, and from employing the meehanical device known 
as the "double stage," secured by letters patent of the United States. 
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Each founds his claiin to relief upon an agreement made between 
them ia July, 1879, -wliich agreement. each party insists has been vio- 
lated by the other, By that agreement Mackaye engaged his Hervices 
to Mallory for the period of 10 years, as author and inventer, and 
stipulated that the property in his productionô, and ail the in'êome 
and receipts arising therefrom, should belohgexcliisivelyto Mallory. 
He further agreed that his time and services, as suoh autho* ' îfe'd 
inventer, should beloïig exclusively to Mallory, and shoiild be dévotëd 
in such manner as Mallory might direct, and that he wôuld îiot use or 
permit any person to use any play, dramatio \vork,'^ 'intention 
produeed by him without the consent of Mallory. Mallory) on his 
pai?t,àgreed to pay Mackaye an annûalsalaryof '.$5,000, anÏÏ after the 
profits from the dramatic enterprises in Which MacTià.yë''S''serviéeB 
shôhld b& ettployed by Mallory shotild rèimbtirse Ma;lldti^W^x'|)eridi- 
tures, and $30,000 in addition, this salaïy #'ds tobëînci'eàëêèïby a kxim 
equal to one-fourth of the a^nual profits. The fligreéniehif àtëo proi- 
vided that Mallory flhould hiave the rightto tetininàtie thè'ébritràet â% 
the termina tion of âny bne year of the cbnti^àct period; but if 'sb 
tennînated, then Mallory should pày Mackàye one-fburth ôf thë ca^h 
earnings which might hâve then âccrued, after réimbursing Mallbry 
for hiô expenditures and interest thereon. It was also a conditibn of 
the contract that the sums tbus tb be paid ëhould be receiVed by 
Mackaye as fuU compensation for ail copyrights, in ventibns, royalties, 
income, and receipts. 

Proceeding urider this contract, Mackaye produced the play of 
Hazel Kirke, and obtained a copyright for it, and invented and 
obtained letters patent for the devicë of the double stage, and 
assigned the copyright and letters patent to Mallory, while Mallory 
upon his part expended large sums of moùey in theater property, and 
in the current expenses of the présentation and performance of 
Hazel Kirke, and received large returns from the exhibitibn of the 
drama. After the expiration of the first year of the coûtract, Mack- 
aye insisted that Mallory should furnish him with a statement of 
accounts; and September 1, 1880, Mallory furnished tb Mackaye a 
mémorandum showing receipts- amounting to $102,858. Thèreupon 
différences arose between the parties. It is only necessary for prés- 
ent purposes to refer to those which relate to the correctness and fair- 
ness of the accounts kept by Mallory, and as to those it is sufficient 
to say that the merits of the controversy cannot be satisfactorily 
determined upon the affidavits read, and should not be adjudicated 
upon tbis motion. 
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The controversy upon the statement thu8 made is suffîciently pre- 
sented to exhibit the légal and équitable rights of the parties so far 
as they are to be determined now. It may be that upoo accounting 
a larger sum will be found to he Mackaye's just proportion of the 
profits than Mallory assumes to bedue to him; but the court cannot 
make a new contract in substitution of the one whieh the parties made 
for themselves. Tha-t contraot, as well as the transféra made in pur- 
suance of it, invested Mallory with the exclusive property in the play 
and in the patented invention. He was at liberty from the outset to 
use the dramO' tuid the patented djCvice as he saw fit. Ee had the 
légal right to give theïn away or to oonsigu them to obsourity. His 
contract with Mackaye was to pay the latter a fixed sum by way of 
salary, and a further contingent sum, the amount of which was to 
dépend solely upon Mallory 's option. Undoubtedly, Mackaye expected 
that Mallory would so emplpy the property that both parties would 
profit by it; but the contract carefully excludes the former from any 
right to insi9t upon iihe fulfilment of such an expectation. There is 
no condition précèdent or subséquent, in the contrfl,ot, which can be 
invoked to defeat Mallory's titj^e, or reinvest Mackaye with any inter- 
est in the property. If Mallory bas refused to pefform on his part 
those conditions, of the contract that were to be performed subse- 
quently, Mackaye's remedy is by his a,ction for damages. The nature 
of the property transferred by the contract does not modify the légal 
rights of the parties. It is not material that its value is difficult to 
estimate, or that it was the production of intellectual effort. It suf- 
fices that Mackaye's right to the compensation under the agreement 
rests in covenant, for the breach'of which he has a remedy upon the 
contract. He cannot reinvest himself with the title of the property 
he transferred. Hartshom v. Day, 19 How. 211. As Mackaye has 
no interest in the drama or the patent, but only in the profits which 
may arise from Mallory's use of them according to the latter's dis- 
crétion, Mackaye caùnot interfère with Mallory's use of them by an 
injunction, and cannot be pernxitted, against Mallory's wishes, to use 
them himself. 

An injunctionis granted to Mallory and denied tp Mackaye. 
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The Monte A. 
{Ditùriet OouH,8. D. New Tork, Juna 6, 1882.) 

1. Admiralty Jdrisdiction — JUabitimb Oonteacts — Appeeightment. 

Charter-parties and contractsof afEreightment are maritime contracta, and, 
by tlieir subject-matter, within the admiralty jurisdiction, 

2. Samb — Brbach qF— Actions on. 

For the breaçh of such contracts, if wholly çxecutory, and no part of the 
performance of the con tract has been entered upon, no maritime lien exists 
iipon the vessel, and an action m rem will not lie, but only an action in per- 
lonam, against the master or ownera. 

3. Actions— JoiNDEB oï— Rulb 46— Pbactiob. 

Under rule 46 of the suprême court rules in admiralty an action in rem may 
be joined with an action in personam against tlie master or owners for breaches 
of contracta» of aSreightment or charter-parties. The same is true in other 
cases not expressly provided for under the supi-eme coui;t; rules in accordaniçe 
with the prior and subséquent practice of the district courts. 

4. Practice- Amendment op Libbi.. 

In cases where such actions tnay he conjoined in the same libel, if the action 
be improperly brought m rem, hetd, that the court has juiîsdiction of the sub- 
ject-matter of the controversy and of the proceeding, and that it is compétent 
for the court to permit an amendment of the Jibel praying process and judg- 
ment in personam against the owner after he has appeared and contested the 
suit in rem upon the merjts, there being no change in the eubject-matter of 
the controversy ; and the court should perpiit such an amçndment, if desired, 
where much te^timony has been taken upon the merits in the proceeding in 
rem, when the latter will not lie for want of a lien. 

5. Samb— Jddgmisnts— In Pbksonam. 

A judgm«nt in personam cannot ordinarily be entered in a suit in rmt exeept 
upon amendment and the issue of new process in' per»<mam, or the gênerai 
appearance of the owner in pereonam. 
6 Samb — Ambndments. , 

A gênerai appearance in an action in rem is limited by the nature of the 
action and the property seized. 
7. Chaktbr-Pakty— Action— PBACTitjÉ-CosTB. 

Where the Honte A. had been chartered to the libellant to proceed to Balti- 
more to take a carc;o, but subsequently refused to go there, and the libellai^t 
thereupon sued in rem for damages, and the libel shoWed such refusai on its 
face, and the owner appeared and answered upon the.merits, deûying the alleged 
Charter-party, but not objecting to the form of the action, and testimony was 
taken upon the merits, and after two years, upon the calling of the case on the 
calendar for hearing, the objection to the form of the action was flrst taken, 
the vessel having been bonded at the commencemeitt of the action, lidd, that 
the objection that there wçts no lien on the vessel, and that the action in rem 
would not lie, was not waiyed ; that no decree in rein cou|d be pronounced, and 
that the surefies on the bond must be héld dischârge'd. Bàd, aleo, that the 
IJbellaint should hâve leave to amena the libel by in&ertjngiji prayer for further 
process and inApa&cA in per»<xn<tm, and;thei:eupon the cà^^ niight be fui-tber 
heard on the prpofs .àlready taken, and such a^ditipnai .proofs as n^ight be 
desired ; costs not allowed, the objection beîng uhreàsonàbly âelayed. 
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The libel in this case was filed against the Monte A. in rem te 
recover damages for the breach of an alleged contract of charter- 
party, whereby the owners agreed with the libellant that the Monte 
A., then on her way to Europe, should, upon her return, proceed to 
Baltimore to carry a cargo of grain for the libellant. Upon her return 
the vessel did not proceed to Baltimore, her owners denying that any 
valid contract with the charterer had been executed, The vessel 
was arrested at the commencement of this action, and was released 
upon the usual bond, with sureties, under the act of March 3, 1847. 
The libel averred, ia gênerai terms, the jurisdiction of this court. 
The answer contained no speciûc déniai of jurisdiction, but denied 
the making of the charter-party and any damages resulting from its 
alleged breach. Considérable te.stimony was taken by déposition, 
and after the cause had been pending for about two years, when 
càlled for trial the claimant's for th* first time objected to the juris- 
diction of the court on the ground thàt ît appeared on the face of the 
libel that the contract ,of charter-party was wholly executory, and 
that no lien upon the vessel, therefore, existed for any breach of the 
contract, even if made as alleged. On the part of the libellant it was 
claiinèd that a. lien existed though the contract' was wholly ".xecutory, 
but if not, that the objection was waived by not :being pleaded, and 
by the litîgation 'Upon the merits of the cause without objection. 
The residue of the évidence was taken, reserviiig the question of 
jurisdiction. 

Salomon (è DmZow,. for libellante . 

Lor.enzo Ullo,îor claimant. 

Beown, D. J. The action in this case is brought for the breach 
of a contract of charter-party wholly executory. The vesçel never 
entered upon the performance of the contract or of any part of it. 
In such cases it bas been repeatedly declâred by the suprême court 
thai iio' lien exîsts upon the Vessel. The Freenkm, 18 Hôwl 182; 
fhe tqtnhee Blade, 19 How. 8^.; The Keokuk, 9 Wall,, 5lT^ .5.19., The 
point bas been directly adjudidated in Beveral cases in this courte a.nd 
in oihët courts, and libéls & 'fem distnissed upoti' that gtonnà. 'The 
General Sheridan, 2 Bm'.\,2^4:,;{ TM Wilïi»m Élçtcher, 8 B(ÇR,,,537; 
The Pauline, 1 Biss. SQiÛI;. The Hermitage, é Blatohf. 47é. , ', 

In the récent case bf T^ Ira Ûhaffe'e, 2 'Ped. Ebp. '401, 'the 
learned jud'ge o'f the district court' of the eàstern dîstriçVoï ' Miçhi- 
gan bas carefully^ceviewed the authorities, airriving at the saroe'.con- 
êlûsion, afjd pointing out its conformity to the gênerai maritime iaw. 
Thé' ediisîdéïàtions iii favor of suèh a lien, expiessed in thè cases of 
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The Flash,- Ahh. Adm. 67, and The Pacific, 1 Blatchf. 569, must be 
deemed overruled by thèse subséquent décisions. 

There being, therefore, no lien upon the vessel, there is no, f ounda- 
tion for a decree in rem against her. Delay in presenting the objection 
cannot, therefore, affect the question ; for the want of any lien appears 
upon the face of the pleadings, since the libel asserts that the vessel 
never entered upon the performance of any part of the charter-party. 
The proofs confirm it, and the answer itself expressly admits it; claim- 
ing, however, a dismissal of the libel on the ground that the alleged 
charter-party was -wholly unauthorized and void ; and the record itself, 
therefore, would show any decreç inrem against the vessel to be errone- 
ous. As the vessel cannot be held, the sureties in the bond executed 
for her release, which stands merely as a substitute for the vessel, are 
alsô neeessarily discharged. The Fidelity, 16 Blatchf. 569, 576, 

As the owner of the vessel, however, is a non-resident, "who ap- 
peared generally in the action and eohtested his liability "ùpoii the 
merits, without taking any exception to the form of remedy.as he 
might and should hâve done at the commencement oftfie action, 
(The Warren, 2 Ben. 498; The Bilboa, Lush. 149; The.SuU.an, 1 
Sv^ab. 509; Id. 496, 428; The Great Eastem, L. Ei 1 Ad. & E. 
384; The Sylph, L. E. 2 Ad. & E. 24;) and as the Sittiiition as 
respects him, after the release of the vessel on bond, is claimed to be 
essentially the same as if the action had been oommenced in personam, 
it is nrged that if he is found çlearly Uable for the damagiepi alleged 
in the libel, a personal judgment against him ought tp.be ^ejadered, 
; The ordinary practice in adi^iralty doesdoesnot permit û, per- 
sonal judgment to be entered upon a mère libel in rem. In .the case 
of 118 Sticks of Timber, 10 Ben. 86, a personal judgment agaiiist the 
claimant was rendered under circumstances altogether exceptional, 
The libel was filed against the timber, a part of the cargo, tOireQpyer 
freight and demurrage under an agreement with the consignée. The 
timber libelled had been deliveréd to the consignée and sold to a 
third perfeon with the assentof tliè libellants, éothat hielièh. was lost. 
A libel was aftérwards filed against it inrem'. The colisigi^e'è^ who 
had no longer ,any interest in the timber, voluntarily appieared as 
claimant, gave a stipulation for,it9 release, and, by his answer, ad- 
mitted his liability for the freighi and demurrage claimed, except as 
to the mode of computing the amorant of freight under the contract 
set forth in the libel." "A |)ers6nàl 'decree waÉallOwed 'by"Benedict,7., 
for the damage admitted, and for the freighé as adjudged by hiru, 
withont interest or costs. 
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The question bas uaàally arisen where the property libelled and 
sold ip found insufficient to satisfy the decree in rem, and application 
bas beén madè for a personal judgment for the deficiency against the 
claimaïit, who had contested the suit and was himself liable for the 
demand. In the case of The Triune, 3 Hagg. 117, such relief was 
allowed. A contrary rule was, however, soon afterwards established 
in thé English practice by two adjudications of Dr. Lushing'ton ; 
first, in the case of The Hope, 1 W. Eob. 155, and afterwards in the 
case of The Volant, Id. 883. In the case of The Hope he says : 

" Looking to the gênerai principles upon wMch the proceedings in this 
court are conducted, it is, I apprehend, whoUy incompétent for the court to 
engraft a personal claim against the inaster as part owner of this vessel upon 
the ptoceediiigs which hâve already taken place in this cause. It may be 
true, as stated, that the proceeds of the Hope will prove inadéquate to answer 
the full amount of the damage which the owners of the îfelson hâve sus- 
tained. If so, it is undoubtedly a hardship upon thèse owners ; but this cir- 
cumstance Will not entitle me to exercise a jurisdiction in their behalf which, 
àccordifag ijo my own impression, I clearly do not possess. I am not aware of 
any case in which this court, in a proceeding of this kind, has ever ehgrafted 
upon it a fùr&er; proceeding against the owners, upon the ground that the 
proceeds bf the vessel proceeded against hâve been insufficient to answer the 
full amount of the damage pronounced for." 

Two years afterwards, in the case of The Volant, supra, the sub- 
ject was réconsidered by the samé eminent authority, and the same 
conclusion reached; overruïing thé case of The Triune inthat partie- 
ular, (3 Hagg. 117.) ' 

In denying the application for à personal decree for the deficiency 
he says : . . 

" "Where there is an appearance to the action, and bail given, as to the bail 
the decree cannot be extended beyond what they, who are strangers to the 
cause, bave voluntarily made themselves responsible for; but in a case where 
the owner has appeared the question is to what extent he has appeared to the 
process against the ship. It is material to see how that process is worded: 
'It decrees the ship to be seized, and it cites ail persons having,or pretending 
to hâve» any rjght, title, or interest therein to appear in this court, on certain 
days and hours, there to answer in a cause civil and maritime.' The owners 
are dnly called in respect to any right, title, and interest, in order that they 
may appear and intervene for their Interest in the vessel, and not further. 
New, if it were possible, on such warrant, to demand bail beyond the value of 
the ship, or if the process against the owners went to. make them responsible 
beyond the value of thçi ^ip, there coultj be no reason why bail should not be 
commensurate with the damage, where the amount is not restricted by stat- 
ùtë; but if bail could riot be demanded beyond the value Of the ship, I do not 
see how the owners, in that proceeding, can be made furthèt responsible. ïhe 
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warrant of arrest is confined to the ship ; it goes no f luther. It appears to 
me, therefore, that there is no personal iiability beyond the value of the ship ; 
for this obvions reason, that the original process would not justify any such 
proceeding. The appearance given by the individual himself vyonld not jas- 
tify such proceeding; he bas appeared only toprotect his interest in the ship." 

Such is now the established practice in the English admiralty, (see 
The Wild Ranger, 1 Br, & L. 84; Will. & B. Adm. Pr. 67; Boyd, 
Adm. (1868) p. 33 ; Coulte, Adm. Pr. 8 ;) and the same view is ex- 
pressed in the revised édition of Conkling, Adm. Pr. vol. 2, p. 265. 

In the présent case the claimant, the owner of the vessel, résides 
in Italy, and has never been personally within the jurisdietion of the 
court. His appearance in this case was an appearance in invitum, 
upon an arrest of his vessel, which I am obliged to hold was unau- 
thorized. It would be unjust, as it seems to me, to hold that a for- 
eign owner shall not appear in court to reclaim his property as against 
an unauthorized seizure without necessarily subjecting himself to 
Iiability to a personal judgment, against which he bas never been 
cited to défend; and yet that must be the necessary result if it be 
admissible to tum a suit in rem into a suit in personam by amend- 
ment, without any further service of process and without the claim- 
ant 's consent. In actions at common iaw, and in actions in admiralty 
in personam a gênerai appearance, though it cannot cure any essen- 
tial defect of jurisdietion of the subject-matter, [Cutler v.-Rae, 7 How. 
729, 731; The Louisa, 1 Brow. & L. 59; The Elenore, Id. 185; The 
Ida, Lush. 6,) cures any irregularities in the service of process, or 
even the want of any service. Âtkins v. Disintegrating Co> 18 Wall. 
272; Wheelock v. Lee, 74 N. Y. 495, 498; The Boslyn^ 9 Ben. 119, 
129; Pixley v. Winchell, 7 Cow. 366. 

In thèse cases, the action being gênerai agaiast the person, a gên- 
erai appearance is co-extensive with the nature of the action. But 
even in such actions, where the defendant's person or property bas 
been arrested or attaehed irregularly, the défendant may appear 
specially to vacate the proceedings, and the court will not acquire 
thereby any jurisdietion to proceed to a personal judgment. Sanford 
V. Chase, 3 Cow. 381; Seaver v. RoUnson, 3 Duer, 622; Brett v. 
Brown, 13 Abb. (N. S.) 295 ; Manice v. Gould, 1 Abb. (N. S.) 255. 
But an action purely in rem is itself limited tô a proceeding against 
the res, and ja général appearance in such an action should^ it seems to 
me, be deemed no more gênerai than the limited nature and scope of the 
action itself, and of no greater effect than a spécial appearance to vacate 
; an unauthorized arrest or attachment upon a général suit in personam. 
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No judgment in personam can, therefore, be allowed in tLis case, 
except through some amendment of the proceedings which it is com- 
pel^ent for the court to grant, and upon due notice or citation which 
shall préserve the essential rights of the parties. 

I bave no doubt tbat an action in personam would lie in admiralty 
upon the facts in this case. The charter-party or oontract of af- 
freightment was a contract for a maritime service. The libellant's 
cause of action for the breach of it was, therefore, by its subject- 
matter, within the jurisdiction of the admiralty, although, for want of 
any lien upon the vessel, his reniedy was m personam against the 
owners and not in rem. Morewood y. Enequist, ^3 Hdw. 491, 493; 
Oakes v. Richardson, 2 Low. 173 ; MauryY. Cullifôrd, 10 FEd. Eep. 388. 

The libel ire rewi iedismissed as against the vessel, not strictly 
speakiiig for any want of jurisdiction in the court, but for a mistake 
in thé form of remedy demanded. The subject-matter of thé con- 
troversy, the parties, and the property are ail within the jurisdiction 
of the court; and this court is not only compétent, but it is the 
appropriate court, to pass upon the questions involvéd ; and the lihel 
as respects the vessel is dismissed beeause the court adjudges that 
no lien upon the vessel existed. 

In a common-law action of libel, if the defamatory words set forth 
in the déclaration were held not to constitute in law a libel, and the 
complaiùt were thereupon dismissed, it would not be said that the 
court had not jurisdiction of the action; and so if it should appear 
that the libellons words were only spoken by the défendant, and not 
written or published. If, pending proceedings upon a libel in rem, 
the property seized were sold as perishable, though the libel might 
be afterwards dismissed on the ground that no lien existed, as in this 
case, it could not be held, I think, that the proceeding was beyond 
the jurisdiction of the court, so as to impair the purchaser's title. 
Elliott V. Pei¥sol, 1 Pet. 328, 340 ; Lavin v. Emigrant Bank, 1 Fed. 
Eep. 657, 666 ; and, if within the jurisdiction of the court, then it is 
compétent to amend the proceeding. 

The libel in this case, for a breach of contract of afifreightment, 
might hâve been framed both against the owner in personam and 
against the vessel in rem. It was thé practice in this court, long 
before the adoption of the suprême court rules in admiralty, to con- 
join thèse remédies in cases of charter-party and affreightment. 
Those rules, while providing for the joinder of remédies in regard to 
various other subjects, do not provide for this; and under rule 46 it 
is, therefore, left subject to the régulation of the several district and 
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circuit courts ; and the former practice of joining thèse remédies in 
this clasB of cases exists in this district, as well as in otlaer districts, 
the same as before. The Zenohia, 1 Abb. Adm. 48 ; The Shand, 10 Ben. 
294; The Keokuk, 9 Wall. 517; The Clatsop Chief, 8 Fed. Eep. 164. 

The pleadings in this case contain ail the requisite allégations for 
the fuU hearing and détermination upon the merits of the owner's 
liability as in a suit in.personam. The only thing wanting is a 
prayer in the libel for a monition and personal judgment against 
him. An amendment to this effect is no change in the substantial 
cause of action, biit only in the relief demanded. As both modes of 
relief might hâve been sought in the same libel, itseems to me that 
it is clearly within the powér of the- court to permit an amendment 
by adding such a prayer for relief in personam, anà îor & monition 
against the owner. 

In the case of The Zenohia, above cited, Betts, J., says : 

"Tlie party directly liable itpdn the claim chargeable upon the vessel may 
in this court be joined with the ship in one suit, and a decree may be prayed 
and taken against him in vno jlatu with that against the vessel. Or, ïor want 
of a prayer to that effeot at the initiation of the suit, the libel may be amended 
by inserting it, even af ter decree in rem rendered, if that decree proves fruit- 
less to the Ubellant, and if the party sought to be personally charged has ap- 
peared and contested the suit. The expense and delay of two or three actipils, 
requiring to be disposed of upon identically the same pleadings and proofs, 
are thus saved the creditors, and the association of remédies proniôtes the 
simplicity and celerity so much sought for and f avored in admiralty procédure." 

In his work on practice, also, (Betts, Adm. Pr. 99,) he says: 

" The practice of this court is not to render a decree in personam on a libel 
in rem, but if the case proved shows a clear right to a recovery against the 
person, whether the action in rem is sustainable or not, the libellant will be 
permitted after decree to introduce the proper allégations m personam, and 
proceed thereon. Care will, however, be taken that no surprise or advantage 
is allowed against the défendant, by means of sueh change of the direction of 
the action. Full notice must be giveh him of the change of proceedings, and 
although his appearance in the action in rem places him so within the juris- 
dietion of the court as to authorize it to raould the action conformably to the 
justice of the case, his stipulators will not ba bound for any act or proceed- 
ings out of the suit in rem. So, also, if the défendant does not appear to an- 
swer or contest the action in its direction in personam, like proceedings mUst 
be taken to bring home notice to him, as on an original institution of a 
suit. After such steps bave been taken the court will hear and adjudicate 
the matter upon the proofs already before it, or upon the hearing of such f ur- 
ther évidence as either party may be allowed, on motion or pétition, to intro- 
duce." 

v.l2,no.3— 22 
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And this practice seems to be approved by Curiis, J., in the case 
of Tke Enterpnse, 2 Curt. 317, 319. 

Such an amendment could not, however, be allowed in cases whore, 
under the àdmiralty rules, both remédies could not be conjoined in 
the same libel, (The Zodiac, 5 Fed. Ebp. 220, 223;) nor where the 
subject-matter of the original libel is wholly beyond the jurisdiction 
of the àdmiralty. The S. C. Ives, Newb. 205, 21é; Ward v. Thomp- 
son, Id. 95 ; 22 How. 330. 

The practice above indicated by Judge Betts is not inharmonions 
with the décisions in the cases of The Hope and The Volant, above cited. 
It does not permit judgment inpersonam upon a mère citation ira rem, 
but it permits an amendment to the libel by adding a prayer for judg- 
ment against a contesting owner, and it préserves the proofs already 
taken for subséquent use in the cause. This may often be a considér- 
ation of great importance to the parties, and should lead the court to 
préserve this practice in cases where circumstances make it désirable. 

This libel should, therefore, be dismissed as against the vessel, 
but without costs, aa the objection to the want of any lien should 
hâve been taken at the outset of the action, (Wms. & Br. Adm. Pr. 
67,) and the sureties upon the bond given upon her release should be 
discharged ; but -without préjudice to any application by the libellant, 
within 10 days, to amend the libel by praying judgment against the 
owner, who bas heretofore appeared and answered herein, and for the 
usnal citation against him ; and after due service thereof , or bis vol- 
untary appearance, the cause to be heard upon the proofs already 
taken, and such additional proofs as either party may désire to add. 

See The AUda, post, 343. 



The Milligan.* 

The Bbazil.* 

Dùtriet Court, B. D. PénmyUania. February 17, 1882.) 

Admiealty— Collision — ANCHOBiNa nr Channel— Mutual Fault. 

A sloop anchored near the range of range lights, and in a narrpw channel, 
leaving only about 80 feet for passing vessels. A bark, in tow of a tug, 
•while endeavoring tb pasS, collided witti tlxe sloop. HM, that the sloop was 
négligent in anchôring in the channel, but that, as it appeared that the bark 
could hâve passedin safety by the exercise of proper eare, the damages should 
be equally divided. 

•Heported by KrankP. Prichard, Esq., of tho PhiladelpliU bar. 
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Two libels by the owner of the sloop Nanticoke — one against the 
bark Milligan and thë other against the tug Brazil — to recover dam- 
ages for injury by collision. The testimony disclosed the folio wing 
facts : 

On Mareh 8, 1881, the sloop was bound up the Delaware river, and when 
near Chester, the tide being ebb and the wind having died eut, she came to 
anchor in a narrow channel and close to the range of the range lights. While 
she was in this position the tug Brazil, having in tow by a hawser the bark 
Milligan, came down the river. The tug passed safely to the eastward, but 
the bark collided with the sloop, causing the damage for which thèse libels 
were flled. The witnesses for libellant testifled that the sloop was compelled 
to anchor at this point on account of the failure of the wind; that she was 
not in the centre of the channel, but a Httle to the westward; that the channel 
was 300 or 400 yards wide; and that the collision wascaused by the bad steer- 
ing of the pilot in charge of the bark in not shaping his course until within 
a short distance of the sloop. The testimony of respondents' witnesses was 
to the effect tlmt the channel was not over 150 feet wide for large vessels; 
that the sloop was directly in the centre of it; that she had been previously 
warned, from a passing vessel, to change her position; that such change 
could readily hâve been made by drifting with the tide 500 feet f urther down ; 
that from the time the sloop first came in sight the collision waa inévitable, 
owing to the size of the channel and the position of the sloop. 

The court propounded certain interrogatories to nautical assessors, 
which, with the answers thereto, were as foUows : 

First. Was the anchorage selected by the sloop îîanticoke — very near the 
centre of the channel at " Schooner Ledge Shoals" — a safe and proper one? 

Could she hâve safely floated back towards the side of the channel below, 
when the tide changed ? 

Anaioer. The anchorage selected by the sloop, as stated in this interroga- 
tory, was neither a safe nor proper one to make, as her position in such a nar- 
row channel would make it difficult for vessels to pass with safety, and ex- 
tremely so for those of heavy draught, such as our European steamers and 
vessels of that class. 

When the tide commenced to run she could hâve tripped her anchor and 
dropped below or into shallow water, where she would hâve been safe and out 
of the way of passing vessels. 

Second. Supposing the sloop to hâve beeen a little to one side of the centre 
of the channel, westward, leaving 80 feet elear, eastward, should the tug and 
bark hâve passed safely? 

ïf you answer they should, please read the testimony of the pilot and mas- 
ter in charge, and say wherein they failed in care and duty. I enclose this 
testimony. 

AnsweT. A passage of 80 feet, to the eastward of the sloop, allowed ample 
room for the tug and bark to pass in safety, if the projJèr carè àlnd judgment 
were used that is necessary in navigating such channels. 
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The testiûiony of the pilot and master in charge of the bark shows a want 
of proper care and judgment in not deciding and shaping her course to the 
eastward before getting to within 75 or 100 feet of the sloop, although she 
was seen when a half a mile or more away. 

J. Warren Coulston, for the Nanticoke, 

C. Gibbons, Jr,, for the Milligan. 

Henry Flanders, for the Brazil. 

BuTLEB, D. J. Thèse cases arise eut of one transaction, — involve 
the same facts, — and will be disposed of together. That each party 
was in fault, I hâve no doubt — the sloop for lying at anchor where 
she did, the bark and tug for failing to keep ofif. While the sloop 
was not lying upon the range of lights, she was dangerously near it, — 
subjecting passing vessels to the exercise of unusual care. The posi- 
tion was nOt forced upon her; she might hâve anehored lower down, 
(before reaching it, or by floating back when the tide turned.) She 
would thus hâve been out of the way, and out of danger. Her 
anchorage so near the centre of a narrow channél was inexctisable. 
The suggestion that she could not safelyfloat back,— that the absence 
of wind rendered her helpless, — is unsupported by the facts, and ' 
entitled to no weight, Her fault in tbis respect, however, does not 
excuse the tug and bark, for running into her. They had ample 
room, with the observance of proper caution, to pass in safety,- — prob- 
abiy on either sidé, certainly to thé eastward. The exact width of 
the channel cannot be ascertained from the testimony ; none of the 
witnesses know it. Those called by the sloop suppose it to be 300 or 
400 feet, while those called by the other gide suppose it to be about 
150 feet. The statements of thèse witnesses show that they are 
simply guessing. While the açtual width is' dôubtless much greater, 
we may safely assume it to be 150 feet. As, before 8ta,ted,,the sloop 
was slightly off the centre, westward, leaving at least 80 feet clear. 
That this space was amply suffioient, with the exercise of proper care, 
to adinit of safe passage, would seém to be plain; aïid is so staied 
by the assessors, (whose answers are attached'.)' The collision was, 
therefore, ;the resuit of carelessnega on both aides. That the sloop 
was at anchor may possiblynot baye been discoverable at any 
graat distance. It was known, however, that she was virtually 
becalmed and motionless, from the time she came in view. "That 
there was not wind suffleient to propel her the witnesses ail agrée. 
The answers of the assesgors render it unneçessary to'say more. 

Half danaages, and half oosts will be allowed by the libellant, in 
each case. 
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Baek San Febnando v, Jackson & Manson.* 
{Circuit Court, E. D. Louisiana. March 18, 1882.) 

1. ADMTRA1.TT JUBISDICTION. 

Admiralty courts hâve jarisdiction in ail cases of maritime obligations. 
Im. Uo. V. Dunham, 11 Wall. 1. 

2. Gbnerax Avbragb. ' 

General average cornes under the head of maritime obligations, and in 
such a case, where the consignée has received his goods and given a général 
average bond, the United States admiralty court has jurisdiction of an action 
upon such bond, notwithstanding the opinion of the suprême court of the 
United States in Gutler v. Bae, 7 How. 729, under the authority of the latë 
décision of that tribunal. 

Admiralty Appeal. 

George L. Bright, for libellants. 

Thos. Gilm&re <t Soris, for défendants. 

Pabdee, C. J. This suit is brought by a libel în personam, to ré- 
cover the share due by défendants in a case of gênerai average. The 
record shows a proper case for gênerai average, and that on the 
arrivai of the bark at this port the cargo was delivered on an average 
bond. The only questions raised in the case are: (1) As to the 
jurisdiction of the court; and (2) as to the amount due. I hâve 
held the case for some timé for considération of the question of juris- 
diction. Since the décision in Ins. Co. v. Dunham, 11 Wall. 1, there 
seems to be no doubt that the admiralty courts hâve jurisdiction in 
ail cases of maritime obligations. And that gênerai average cornes 
under the head of maritime obligations thefe cannot be mucb ques- 
tion. In fact, there is no doubt that the claim for gênerai average is 
a lien enforçeable in admiralty on the cargo saved until thé. delivery 
of the cargo, and the real question is whéthér the jùfisdiction 
remains aftéi: the lien is Ipst by delivery, sothat the claim may be 
énforced m persoream againsttl^e consignées. 

The obligation of the cargo to contiribute, in à proper case, of gên- 
erai average, ïs a maritime obligation for which the cargo, isbound, 
but not the consignées. Whén the cargo is delivered there is an 
implied obligation, or, if a bond is taken, an express obligation, on 
the part of the consignées' to çontribiite the sh'are due by the cargo 
so received by them. Is this làst obligation a maritime obligation? 

«Rcporied by Joseph 1*. Hornor, Esq., of the New Orléans bar. 
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In CuUer v. Rae,- 7 How. 729, it is clearly decided riot to be a 
maritime contract. It is said : 

"ïhe owner of thegoods is liable, becauseat the time he receives the goods 
they are bouiid to share in the loss of other property by which ttiey hâve been 
saved, and he is not entitled to demand them until the contribution has been 
paid; and as this lien upon his goods has been discharged by the delivery, the 
law implies a promise that he will pay it. But it is not implied by the 
maritime law which gave the lien. It is implied upon the princïples of the 
common-law courts, upon the ground that in equity and good conscience he 
is bound to pay the money, and is therefore presumed to hâve made the 
promise when he received the goods." 

It wonld seem that where the consignée receives the goods and 
gives a gênerai average bond, the express contract takes the place of, 
and stands upon the same footing as, the implied obligation referred 
to in Cutler v. Rae. Se that, if the case of Cutler v. Rae is the law, 
the question of jurisdiction herein raised is settled adversely. But at 
the very time of the décision in that case, and ever since, doubts hâve 
been thrown upon its correctness. See the remarks of the chief jus- 
tice rendering the décision, and of Justices Wayne and Catron, dis- 
senting; also Curtis, Jur. U. S. Courts, 261; Dike v. St. Joseph, 6 
McLean, 573. And in Ins. Oo. v. Dunham, 11 Wall. 1, it is practi- 
cally overruled. 

It is said by Judge Curtis in Glouceater Ins. Co. y.Younger, 2 Curt. 
33é, that it would be remarkable if the admiralty were held not to 
bave jurisdiction over an implied or express promise to contribute to 
a gênerai arerage loss, and yet had jurisdiction over an express prom- 
ise in a policy of insurance to indemnify one for what he might be 
obliged to contribute. Since the case of Dunham, referred to, this last 
jurisdiction is undisputed. The practice in the courts of this dis- 
trict has been in favor of the jurisdiction claimed, and the learned dis- 
trict judge in this case has maintained it. Although the case of Cutler 
Y. Rae has never been directly overruled, I think I must either disre- 
gard that case or else disregard the later décisions of the suprême 
court. The learned proctors for défendants are a little confused in the 
cases cited as to contracts for towage, master's wages, and naortgages. 
In those cases (libels in rem) it was held that where there waa no lien 
there was no jurisdiction to proceed in rem. 

As tp the amount claimed, while there is some doubt about the 
charjges for commissions and for the adjuster's services, yet, as thèse 
charges are proved to be regular, and the report of the adjuster eon- 
taining them is approved by the average committee of the board 
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of underwriters, I am not disposed to hâve the matter re-examined. 
The adjustmeat made at the port of destination I understand to be 
the correct one, and clearly the one made at Passages, Spain, was 
erroneous, and the libellants were not bound by it, particularly when 
the respondentS' rejected it. 

Let a decree in terms affirming the judgment of the district court 
be eutered. 



The AiiiDA.* 



{Oireu.it Oowrt, E. D. Pennaylvania, April 24, 1882.) 

1. PKAcncB— JoniDBB op Actions in Khm and m Pbusonam. 

Proceedicgg in rrnn and in pertonam cannot be joined in the aame Iibe1, except 
in the cases specifled in the admiralty ruies promulgated by the suprême 
court 
3. CoNTRACT— Mutual Pbrfoemanob. 

One party to a contract cannot recover damages for Its breach if he bas f siled 
' to perform his part of it. 

Appeal from the decree of the district court. 

See opinion reported in 8 Fbd. Bep. 47. 

Théodore M. Etting and Henry B. Edmunds, for libellant. 

Henry Flanders, for respondents. 

MoKennan, C. J. On the twenty-sixth of May, 1880, at Philadel- 
phia, T. Conrow, for the owners of the steam-tug Alida, — he being 
the équitable and thus the real owner of the entire vessel, — proposed to 
charter to G. H. Ferris the tug for two months, at the price of $500 per 
month, for the purpose of "towing in North Landing river and Curri- 
tuck Sound," North Carolina ; the tug to be fumished with coal. This 
proposai was accepted by Ferris. It was also agreeed that Ferris 
should furnish the master with provisions for his crew, and should 
pay the current expenses of the tug, the amount so expended to be 
deducted from the hire of the vessel, and the residue, if any, to be 
paid at the end of each month. The tug left Philadelphia on the 
twenty-seventh of May, arriving at Norfolk June Ist, and proceeded 
to North Landing river, some 30 miles distant from Norfolk, where 
she remained in the service of the libellant until the fourteenth of 
June, when she returned to Norfolk for want of supplies. The libel- 
lant did not furnish needed supplies for the vessel, nor pay her cur- 
rent expenses. Nor was the master able tô obtain supplies upôn 

•Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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the crédit of the libellant -without implicating the vessel, and he, 
therefore, left the libellant's service and returned with bis vessel 
to Philadelphia. The libellant bas brought this suit to recover dam- 
ages for an allegéd breach of contract by the respondents, and in bis 
libel prays for a decree against botb the tug and' the respoudent 
Conrow. 

It is obvions that a fulfilment by the libellant of the terms of the 
contract to be performed by him, is an essential condition of bis 
right to recover. If be failed to do what he stipulated to do, the 
other party was thereby absolved from any duty of performance on 
his part. Now, he stipulated to furnish supplies to the erew of the 
tug. Upon the faith of his stipulation the owner of the tug entered 
into the contract, and its observance was, besides, necessary to enable 
the tug to render the service for which its owner eontracted.. But 
he neglêcted or failed to fulfil his engagement in this regaMj and 
the efforts of the master of the tug to make bis personal crédit àvail- 
able to obtain supplies were unsuccessful. His default, therefore, 
justified the owner of the tug in withdrawing it from his service^ and 
in refusing to prooeed further in the exécution of the contract. 

This is enough to dispose of the libel ; but another question is pre- 
sented upon the record and bas been fuUy discussed, which it is not, 
therefore, out of place to notice. In the court below the libel was 
excepted to and its dismissal urged because it unités a procèeding in 
rem with a procèeding in personam; and it is insisted on hère. That 
thèse remédies are incompatible, and cannot, therefore, be joined in 
the same libel, is the unquestioned law of England. Cootes, Adm. 
Pr. 8. So far as the question bas been judicially considered in this 
country ihere is no substantial diversity of décision. In Citizens' Bank 
V. Nantucket Str. Co. 2 Story, 57, and Dean v. Bâtes, 2 Wood. & M. 87, 
it was Btated with spécial empbasis to be the law, that proceedings in 
rem and in personam were so différent in their character and resuit 
that they could not be joined in the same libel. Thèse cases were 
both decided before the promulgation by the suprême court of rules 
in admiralty in 1847, and as only exceptional provision is thereby 
made for a joint libel, the gênerai rule, as stated in the cases i-eferred 
to, must be considered as receiving the sanction of the suprême 
court. 

On neither of the grounds stated can the libel hère be maintained. 
and it must, therefore, be dismissed, with eosts. 
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Thb Accame.* 

(District Court, B. 3. Pennaylvania. March 17, 1882.) 

Charter-Pautt — Vekbal Uffbk— Renbwal of Pkbvioto Offbe — Changb m 

TekMS— CONFLICT OF TbSTIMOMY — BDBDEN on PABTY AliliEOINa OHANas 
IN THB OFPEB, 

Libel in personam by the owners of the bark Accame against Gill 
& Fisher, Limited, to reoover damages for breach of charter-party. 
The testimony disclosed the foUowing facts : 

On April 1, 1880, Pietro Accame, the agent of the vessel, gave to the respond- 
ents an option, known as a cable refusai, to charter the bark for a voyage to 
the continent of Europe, with full range of ports. This option expired April 
3d, without having been taken advantage of by respondents. Af terWards Cari 
Gardejcke, the Philadelphia agent of the bark, made a verbal ofEer to Mr. 
Barker, one of r«spondents' fîrm, to charter the bark for a voyage to the con- 
tinent of Europe, which offer was aceepted. Mr. Gardeicke testifled that his 
ofïer contained a condition excluding the port of Eouen. Mr. Barker, however, 
testifled that nothing was said about the exclusion of Rouen, and that he un- 
derstood the terms of the offer to be the same as those of the cable refusai. 
On the day of the acceptance of the ofEer Gardeicke prepared and sent to 
respondents a charter, which respondents the same day refùsed to sign be- 
cause it contained a clause excluding Eouen. Subséquent negotiations f ailing 
to remove this misunderatanding as to the terms of the contract, and freights 
having declined, the owners of the bark chartèred her at reduced rates, and 
flled this libel against i-espondents for damages. 

Edward F. Fugh and Henry Flanders, for libellant. 

Bichard C. McMurtrie, for respondents. 

Butler, D. J. The alleged contract is not satisfactorily proved. 
The contra.cting parties were Mr. Gardeicke, the libellaiit's broker, 
and Mr. Barker, of the respondents' firm. That Mr. Gardeicke 
intended to inform Mr. Barker that Eouen was to be excluded from 
the voyage, and believes he did so, is clearly shown by his subsé- 
quent conduct, as well as by his testimony taken in the case. But 
it is quite as clearly shown by the testimony of Mr. Barker, and his 
conduct at the time of the transaction, and immediately after, that 
he was not so informed. Mr. Gardeicke may hâve mentioned the 
Bubject, but Mr. Barker cannot hâve understood him. His telegrams 
of the same day, and hi§ refusai to sign the written charter-party 
containirig the exclusion, a few hours after the conversation, render 
this quite clear. The previous offer of the vessel without the exclu- 

*Keportod by Frank P. Prichaid, Esq., of the Philadelphia bar. 
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sion of Kouen, made it necessary to bring the proposed change in 
this regard very distinctly to Mr. Barker's mind . Although the offer 
had not been^ accepted, Mr. Barker was justified in regarding Mr. 
Gardeicke's subséquent proposition as a renewal of it, in the absence 
of spécifie information to the contrary ; and this information I am 
satisfied Mr. Barker did not receive, however much Mr. Gardeicke 
may hâve intended and sought to convey it. 

This view of the facts renders an examination of other questions 
discussed unnecessa,ry. There was no contract; and the fact that 
the writing signed by libellant remained for some time in respond- 
ents' possession, under the circunistances shown, is unimpdrtant. 
The libellant was fully informed, from the outsèt, that it would not 
be signed, and knew that it was ait' his disposai. 

Â deeree must be entered ^dismissing the libel, with costs to re- 
spondents. 



The Clymene.* 

{Oireuit Court, E. D. Penntylmnia. April 29, 1883.) 

V PlLOTASB— AOT OF CONGRESS— COTBBMnïOTrS BTATBS. 

Tbe act of congress of March 2, 1837, authorizing the master of a vessel 
bound to or from a port situate on waters 'which are the boundary between 
two States, to employ a pilot licensed by the laws of either state, applies to the 
pilotage laws of coterminous states situated upon a navigable river which is 
not a separating boundary between them. 

a. BAMB— CONFLICT OF LaVTS. 

A pilot licensed by the state of Delaware may recover for services in pilot- 
ing a vessel up the Delaware bay and river to Philadelphia, notwithstanding a 
Statute of Pennsylvania prohibiting any one from aoting as such pilot without 
a Pennsylvania license. 

Appeal from a deeree of the district court sustaining a libel filed by 
a Delaware pilot against a steam-ship for piloting the latter to Phila- 
delphia, the defence being that the libellant held only a Delaware 
license, and that there was a Pennsylvania statute prohibiting any one 
from acting as such pilot without a Pennsylvania license. The facts 
and the opinion of the district court are fully reported in 9 Fed. Eep. 
164. 

Henry O. Ward, Morton P. Henry, and Richard C. McMurtrîe, for 
appellant. 

Curtis Tilton, Henry Flanders, and Hon. Thomas F. Bayard, for 
appellee. 

*Efiported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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McKennan, C. J. The question upon which the décision of thia 
«ase turns is said to be one of great commercial importance, but I do 
net think it is difficult of solution. It involves the applicability of the 
act of congress of March 2, 1837, to the pilotage laws of coterminous 
states situated upon the same navigable waters, but which are not 
the separating boundary between them. If such states are within its 
purview, it is admitted that the libel must be sustained. 

That the act of congress is operative upon the laws of states so sit- 
uated I hâve no doubt. Such a construction is clearly within the rea- 
son of the act, and such was held to be its effect by the suprême court 
of Pennsylvania in Flanigen v. Ins. Co. 7 Pa. St. 306, in référence to 
tbe law of thait state, which is in question hère. 

But I do not propose to do more than state the conclusion which I 
hâve reacbed. The opinion of the learned judge of the district court, 
in deciding this case, la so satisf act'ory that I adopt it as showing the 
reasons for the judgment of thia court. 

There must, then, be a decree in favor of the libellant for the amount 
of his claim, viz., $97.50, and costs. 



United States v. Tobey.* 

{District Court, E. D. Pennsylvania. Februaiy 27, 1882.) 

Dbath of Sbaman— Sale op Hk Epfbotb— Right of Mastbb to Deduot 
Amount Due 8hip. 

Where the master of a vessel sells at the mast the eflects of a deceased sea- 
man, and accounts to a shlppiag commissiuner for the proceeds, in accordance 
with section 4538, Rev. St., he cannot deduct from such proceeds the amount 
due the ship by the sailor for wages advanced but not eamed. 

Motion for judgment non ohstante veredicto. This was a suit by 
the United States against tbe master of a vessel to recover the pro- 
ceeds of a seaman's effects. On the trial it appeared that Peter 
Eouel, a seaman on the ship Santa Clara, died during a voyage 
from San Francisco to Queenstown. He had at the time of his ship- 
ment at San Francisco received $75 advance wages. After his death 
his effects were sold by the master according to law, at the mast, un- 
der section 4538, Eev. St. At this sale his effects, including a $20 gold 

♦Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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pièce in decedent's possession, amounted to $49.60. Upon ftie ar- 
rivai of the ship at Philadelphia the master reported the sale to a 
shipping commissioner and stated the seaman's accounts as foUows : 
Amount of advance, ...... $75 OO 

Duration of service, 1 month and 21 days, at $25 per month, - 42 50 

$32 50 



Amount received from eflects, ..... $49 60 

Amount due ship, - ..... - 82 50 

Paid to shipping commissioner, . . « . . $17 10 

The shipping commissioner denied the right of the master to make 
any déduction from the proceeds of the seaman's effeets, and to test 
the right to make such déduction this suit was brought. 

The court direoted a verdict fo'r plaintiff for the whole proceeds, 
reserving the point whether the master should hâve paid the -whole 
sum of $49.60 to the shipping commissioner for payment into court, 
or was entitled to deduct the amount due by the seaman. 

Défendant moved for judgment non obstante veredicto. 

John K. Valentine, U. S. Dist. Atty., for plaintiff. 

Henry R. Edmunds, for défendant. 

Butler, D. J., (orally.) Judgment must be entered for the plain- 
tifï on the verdict. The language "the total amount of déduction, if 
any, to be made therefrom," found in spécification 3 of section 4538, 
applies only to wages dite the deceased mentioned in this spécifica- 
tion. The proceeds of the effeots of the deceased must be paid to 
the shipping commissioner or accounted for, as provided by the sec- 
tion. No déductions from euch proceeds can be made on account of 
any claim due the vessel by the deceased. 

The question stated in the opinion of the district judge was argned 
also before Circuit Court Judge McKennan, as if on a writ of error 
from the circuit court, who said : 

I am entirely satisfied that the judgment direoted by the district 
judge is right, and therefore concur with him in the construction 
given to the act of congress. 
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Mortgage — fraudaient Préférence. 

In re B. F. Allen. This case was decided by the suprême court of the 
United States at the October terni, 1881. Mr. Justice Woods delivered the 
opinion of the court, afflrming the decree of the circuit court. 

Exeept as forbidden by the.bankrupt law, a debtor has the right to prefer 
one créditer over another, and the vigilant créditer is entitled to the ad- 
vantages seeured by his watehf ulness and attention to bis own interests. 
Neither can it be denied that the mère failure to record a mortgage is not a 
ground for setting it aside for the beneflt of subséquent creditors, who hâve 
acquired no spécifie lien on the property described in the mortgage. But 
where a mortgagee, knowing that his mortgagor is insolvent, for the purpose 
of giving him a fictitious crédit, actively conceals the mortgage, wliich covers 
the mortgagor's. entire estate, and witbholds it from the record, and while so 
concealing it représenta the mortgagor as having a large estate and unlimited 
crédit, and by thèse means others are induced to give crédit to the mortgagor, 
who fails and is unable to pay the debts thus contracted, the mortgage will 
be declared fraudulent and void at common law, whether the motive of the 
mortgagee be gain to himself or advantage to his mortgagor. It is not 
enough, in order to support a settlement against creditors, that it be made for 
a valuable considération. It must be also honaflde. If it be made with in- 
tent to hinder, delay, or defraud creditors, it is void as against them, although 
there may be in the strictest sensé a valuable, or even an adéquate, considér- 
ation. 

A. P. Hyde and Coles, Morris & Nourse, for appellants. 

Bisbee & Ahrens and J. S. Folk, for appellee. 

The cases cited in the opinion were : That a préférence may be void although 
there be a valuable or even adéquate considération. Twyne's Case, 3 Coke, 
81; Holmes v. Penney, 3 Kay & J. 99; Gragg v. Martin, 12 Allen, 498; Brady 
V. Briscoe, J. J. Marsh. 212; Bosman v. Draughn, 3 Stew. 343; Farmers' Bank 
v. Douglass, 11 Smedes & M. 469; Root v. Eeynolds, 32 Vt. 189; Kemp- 
ner v. Churchill, 8 "Wall. 362. A deed may become fraudulent by conceal- 
ment; Hungerford v. Earle, 2 Vem. 260; Hildreth v. Sands, 2 Johns. Ch. 
35; Scrivener v. Scrivener, 7 B. Mon. 374; Bank of U. S. v. Hineman, 6 
Paige, 526 ; as by withholding deed from record ; Coates v. Geriach, 44 Pa. 
St. 43; Hilliard v. Cagle, 46 Miss. 309; Gill v. Grifflth, 2 Md. Ch. 270; 
Hafner v. Irwin, 1 Ired. 490; Hildeburn v. Brown, 17 B. Mon. 779; Neslin v. 
Wells, 25 Alb. Law J. 249; Worseley v. De Mattos.l Burr. 467; Tarback v. 
Marbury, 2 Vern. 510. 

Administration of Trust Tunds. 

Inteenational Impeovement Fund of Florida 0. Geeenol'gh. Appeal 
from the circuit court of the United States for the northern district of 
Florida. The question in this case is one of costs, expenses, and allowances 
awarded to the complainant below out of a trust f und under control of the 
court. The case was decided in the United States suprême court in April, 
1882. Mr. .Justice Bradley delivered the opinion of the court aflirming the 
decree of tlie circuit court. Mr. Justice i/t7Zeî- dissenting. 
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An appeal lies fiom an order directing costs to be pald out of funds in the 
hands or under the control of the court. The proceedings before the master 
may be regarded as so far independent aa to make the décision substantially a 
final decree for the purposes of an appeal. It is a gênerai principle that a 
trust estate must bear the expansés of its administration, and wliere one of 
many parties having a common interest in the trust fund at his own expense 
takes out proper proceedings to save it from destruction and to restore it to 
the purposes of the trust, he is entitled to reimbursement, either out of the 
fund itself or by proportional contribution from those who accept the beneflts 
of his efforts. In the vast amount of litigation which haa arisen in this 
country upon railroad mortgages, where various pîurties hâve intervened for 
the protection of their rights, and the fund bas been subjected to the control 
of the court and placed in the hands of receivers or trustées, it has been the 
common practice, as well in the courts of the United States as in those of the 
States, to make fair and just allowances for expenses and counsel fées to the 
trustées or other parties promoting the litigation and securing the due appli- 
cation of the property to the trusts and charges to which it was subject; but 
an allowance for private and personal expenses is illégal. 

Cases cited in the opinion: Angell v. Davis, 4 Mylne & G. 360; Taylor v. 
Dowlan, L. R. 4 Ch. App. 697; Atty. Gen. v. Brewers' Co. 1 Peere Wms. 376; 
Atty. Gen. v. Kerr, 4 Beav. 297; Atty. Gen. v. Old South Society, 13 Allen, 
474; In re Paschal, 10 Wall. 483; Stanton v. Hatfleld, 1 Keen, 388; Thomp- 
son v. Cooper, 2 Collyer, 87; Tootal v. Spicer, 4 Sim. 510; Larkin v. Paxton, 
2 Mylne & K. 320; Barber v. "Wardle, Id. 818; Sutton v. Doggett, 3 Beav. 9; 
Worrall v. Harford, 8 Ves. Jr. 4; In re Williams, 2 Bank Reg. 28; In re 
O'Hara, 8 Law Eeg. (N. S.) 113; Ex parte Plitt, 2 Wall. Jr. 453; Cowdrey v. 
Galveston E. Co. 93 U. S. 352; Eobinson v. Pett, 2 White & T. Lead. Cas. in 
Eq. 238. 

Estate upon Condition. 

GiLES «. LiTTLE. In error to the circuit court of the United States for the 
district of Nebraska. This was an action brought for the recovery of a lot of 
land in the city of Lincoln. The contention of the plaintiff in error is that 
the wif e of deceased took an estate for life, subject to be determined in case 
she contracted another marriage, with remainder to heirs of deceased, and 
that the power of disposai conferred on her by will was co-extensive with the 
estate she took ; that is, that power was granted to her to dispose of her life 
estate, and consequently the estate conferred by her determined upon her mar- 
riage. The case was determined in the United States suprême court, at the 
October term, 1881 ; Mr. Justice Woods delivering the opinion of the court 
reversing the judgment of the circuit court, and remanding the cause with 
directions to proceed in conformity with the opinion, 

Where a testator devises and bequeaths ail the property of which he should 
die seized to his wife, with full power to dispose of the same so long as she 
shall remain a widow, upon the express condition " that if she shall marry 
again, then it is my will that ail of the estate herein bequeathed, or whatever 
may remain, shall go to my surviving children, share and share alike:" held, 
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that the widow took a life estate, subject to be divested upon her ceasing to 
be a widow, with poWer to convey the life estate only. 

Cases cited in the opinion: Bradly v. "Wescott, 13 Ves. Jr. 445; Smith v. 
Bell, 6 Pet. 68 ; Boyd v. Strahan, 36 111. 355 ; Clarke v. Boorman, 18 Wall. 493 ; 
Green v. Hewitt, 12 Cent. Law J. 58; Brant v. Virginia Goal & Iron Co. 93 
U.S. 326, 

Baiili;ruptcy— Fraudulent Preiferenqe. 

Hanselt v. Haeeison. Errer to the circuit court of the United States 
for the western district of Pennsylyania, Au action of replevin was brought 
in the circuit court by defendaut in error to'recover possession of certain 
tanned skins and bark transferred by the bankrupt to the plaintifE in error in 
fraud of the bankrupt law. The case was decided in the suprême court on 
April 10, 1882. Mr., Justice Matthews delivered the opinion of the court re- 
versing the judgment of the circuit court, 

An agreement was entered into bythe tçrms of which the party of thefirst 
part was to tan, curry, and finish certain skins, and when flnished to send 
them to the party of the second part, pledging the skins before shipping to the 
party of the second, the latter to make certain advances for the purpose of 
enabling the former to carry out his agreement. The party of the flrst part 
becoming embarrassed and unable to further carry out his agreement, a sec- 
ond agreement was entered into, whereby the party of the second part was 
authorized to take immédiate possession of tannery buildings and materials 
in hand. Beld, that the latter transaction, though m ade with kno wledge of the 
party's insolvency and in contemplation of bankruptcy, if made in good faith 
was legitimate, and did not constitùte an uniawfui préférence. 

Lewis Sanders, for plaintiff in error. 

M. r. Elliott and H. C. Parsons, for défendant in error. 

Cases cited in the opinion : Powder Co. v. Burkhardt, 97 U. S. 110 ; Gregory 
V. Morris, 96 U. 8. 619; Cook v. TuUis, 18 Wall. 351; Yeatman v. Savings 
Inst. 95 U. S. 764; Winson v. McLennan, 2 Story, 492; Stewart v. Platt, 101 
U.S. 739. 

Fatents for Inventions. 

Bbidge, Beaoh & Co. V. ExcELSiOR Manuf'g Co. 21 0. G. 1955. Ap- 
peal from the circuit court of the United States for the eastern district of 
Missouri. This case arises upon a bill in equity founded on letters patent 
granted for an improvement incooking-stoves. The case was decided on 
appeal in the suprême court of the United States on May 8, 1882. Mr. Jus- 
tice JBradley delivered the opinion of the court afflrming the decree of the 
circuit court. 

Letters patent claiming, " in combination with a stove door, a hinged shelf , 
fltted to fall outward and down automatically when the oven door is opened 
and to be raised up by closing the oven door, adapted to operate on it for that 
purpose," covers only the spécifie devices for raising and lowering the hinged 
Bhelf, and as both devices claimed operate upon the same principle precisely 
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as that which bas been used for a long time for other similar purposes, and 
as défendants use a différent device, they are net guilty of infringement. 

E. H. Parkinson, for appellants. 

S. S. Boyd, for appellees. 

Admiralty — Appeal — Practice. 

WiNSLOw V, WiLOOx; WiLcox V. "WiNSLOW. Appeal and cross-appeal 
f rom the circuit court: of the United States for the northern district of Oiiio. 
ïhe question presented by the appeal in this case is whether the circuit court 
erred in taking jurisdîction of the appeal from the district court. The décis- 
ion of the suprême court of the United States was rendered on April 3, 1882. 
Mr. Chief Justice Waite delivered the opinion, afflrming the decree and dis- 
missing the cross-appeal. 

ïhe rule of the district court requiring an appeal to be in writing and flled 
with the clerk could.be dispensed with by that court; and if the district 
court allows an appeal without the writing, the appellee cannot objèct to the 
jurisdietion of the circuit court on that account. When, afterwards, the bond 
is given and accepted the appeal is perfected, and from that time the jurisdie- 
tion of the circuit court attaches; and a provision in the rule of the district 
court that the clerk shall prépare and deliver to the circuit court the appeal 
and record in 20 days, cannot prevent the circuit court from entertainiijg the 
cause, if, for any reason, this is not done. Cross-appeals must be prosecuted 
like auy other appeals. Every appellant, to entitle himself to be heard on his 
own appeal, must appear hère as an actor on his own behalf, by appearaïice 
of counsel and giving the security required by the rules, otherwise he will not 
be heard on such appeal ; citing Grigsby v. Purcell, 99 U. S. 505. 

H. A. Terrell and A. G. Eiddle, for appellants. 

L. Prentiss and Jacob D. Cox, for cross-appellants. • 

Admiralty — Practice. 

NiCKEKSON V. Mekchants' Steam-Ship Compant. . Appeal from the cir- 
cuit court of the United States for the district of Maryland. This case was 
decided in the suprême court of the United States on March 27, 1882. Mr. 
Chief Justice Waite delivered the opinion, afflrming the motion to dismiss the 
case. 

Where the only question presented arises on the fîndings of fact, and from 
thèse it appears that the collision was due solely to an unjustifiable change of 
course of the schooner when the vessels were in close proximity, which baf- 
fled the steamer in her efforts to pass in safety, the steamer is not liable for 
the conséquences. 

John H. Thomas and George L. Thomas, for appellee. 
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Davies and another, Adm'rs, etc., v. Lathbop, Eeceiver, etc. 
(Circuit Court, 8. D. New York. March 9, 1882.) 

1. Rbmoval op CAtrsB— Action fok Caubinq Death— Jurisdiction. 

A suit for damages for death caused by négligence, brouglit against a receiver 
of a corporation in a state court of New York, was, on motion, removed into 
the circuit court for tliat district, on the ground that such receiver was a cit- 
izen of New Jersey. The suit had been brought undef a statuts of the state of 
New York permitting such suits to be brought for $5,000 damages. At the triai 
, plaintifl amended his complaint by inserting a claim for damages under the 
statute of New Jersey, whlch gavé permission to bring such suit, with no limit 
to the amount of damages specifled. Hdd, on motion to remand the cause to 
the New York state court; that this court had jurisdictiott notwithstandîng 
défendant had been appointed ancillary receiver in the state of New York. 

2. Recbivek— CrriZENSHip. 

A receiver is a représentative as much as an executor, and his personal citi- 
zenship will be regarded on a motion to remand the cause to the state court. 

B. Loewy, for plaintiffs. 

R. W. Be Forest, for défendant. 

Blatohfobd, g. J. This suit was begun in the suprême court of 
New York in August, 1879. It is brought to reeover $5,000 damages 
fèr the death of the intestate of the plaintiffs caused at South Ambo^, 
in New Jersey, by a train on the railroad of the Central Eailroad 
Company of New Jersey, in Jijne, 1879, while the road was being 
operated by the défendant, as receiver of the company, through his 
employés who were running the train. The complaint is manifestly 
framed on a liability of the, défendant in a court of New York, under 
a statute of New York. The complaint allèges that the défendant 
"is receiver" of the railroad, "a corporation which was doing business 
in fact under the laws of this state, having its principal office, now 
the office of said receiver, in said city of New York;" that "he be- 
came receiver duly by appointment of court;" that "as such receiver" 
he was, in June, 1879, managing ànd operating the road ; and that 
"while 80 operating said road" he, through his employés engaged in 
running a train on said road, killed the intestate by négligence at 
South Amboy. The complaint then states that the suit is brought 
for $5,000 damages done by such killing to the next of kin of said 
intestate, a son and her husband, and that the "plaintiffs, as her 
Personal représentatives, for the benefit of and as compensation for 
injury done to her next of kin, and under the statute of said state of 
New York, pray judgment for the fuU amount, to-wit, said amount of 
v.l2,no.4— 23 
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$6,000 statutory damages, against said défendant, as well as for costs 
of this action, permission tobring whieh was given to plaintiffs by 
order of this, court August 20, 1879; or, likewise for the beneiit of 
those indicated'by saîd'statute, plaintiffs, as such représentatives, pray 
judgment against said défendant for sucb relief as to the court shall 
seem just." This complaint does not allude to a statute of New 
Jersey. Though it doeâ not s'ay that the défendant was appointed 
receiver by a court of New York, ït allèges permission given by the 
suprême court of New York to bring the "suit. The suit, as made by 
tbe cbmplainant, must be regarded as ohe brought on a statute of 
New York against the défendant as a New York receiver. 

lii August, 1879, the défendant put in, in the state court, an an- 
Bwer to the complaint, alleging that he wàs duly appointed receiver 
of the Company, bythe court of chancery of New Jersey, in February,' 
1877; that two days thereafter he was duly appointed by the su- 
prême court of New York receiver of the property of the company 
situate within the state of New York; that such last appointment 
was in connection with and ancillia,ry to his appointment as re- 
ceiver by the ctiurt of chancery of New Jersey ; and that, pursuantito 
his appointment as receiver by the' chancellor ôf New Jersey, he op- 
erated said railroad during June) il879. He admitted the killing of 
the intestate at South Amboy, New Jersey, and the existence of said. 
nèxt of kin, and the permission of the New York court to bring "this 
action," and denied the alleged négligence. 

In October, 1879, the défendant, as à citizen of New Jersey, the 
plaintiffs being citizens of New York, removed the suit into this court, 
the state court making an order of removal. In January, 1882, the 
suit came on for trial in this court before a jury. The court, at the 
trial, allowed the plaintiffs to amerid'their complaint by inserting at 
the end thereof , immediately before the prayer for relief, an alléga- 
tion that the statute of 'New Jersey in force at the time of the death 
of the intestate provided as fôUows, (séttingit forth;) it being a statute 
giving, in case of the death ôf & person by neglect, wheré he would 
hâve had an action for damages for injury if he had lived, an action 
for damages to hÏÉ personal représentatives for the beneût of his next 
of kin, no limit to the amount of damages being specified. At the 
same time the défendant was allowed to amend his answer by insert- 
ing the order of the New York court granting leave, and alleging 
that no other leave to sue was ever granted to the plaintiffs. Thé 
lèave was "to bring an action in this court against said Francis S. 
Lathrop, receiver of the Central Eailroad of New Jersey, acting as 
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such within the jurisdiction of the court, for the alleged wrongM 
killing of said décèdent through négligence and carelessness." The 
défendant was also allowed to amend bis answer so as to admit per- 
mission to bring "an action," instead of "this action." At the trial, 
the order of leave made by the New York conrt, and the order of the 
New York court appointing the défendant receiver of the property of 
the Company "situa te within the state of New York," in connection 
with and ancilliary to his receivership under his New Jersey appoint- 
ment, and the fact that the company was a New Jersey corporation, 
and papers showing the receivership un4er the New Jersey appoint- 
ment, were put in évidence, (the court having exoluded the plaintiffs' 
offer to prove the f acts stated in the complaint,) and the défendant 
moved the court to dismiss the complaint, on the grounds that, as to 
the défendant as a New Jersey receiver, the court had no jurisdiction 
of the suit ; and that, as to the défendant as a New York receiver, 
the complaint contained no cause of action. The court decided that 
the complaint must be dismissed on those grounds, but no order or 
judgment to that effect bas been entered. The plaintiffs now move 
to remand the cause to the state court on the ground that it "does 
not really and substantially involve a dispute or controversy properly 
within the jurisdiction of this court." The question as to the pro- 
priety of the removal, or as to remanding the cause, was not pre- 
sented at the trial. 

The plaintiffs contend that as the défendant was sued as a receiver 
appointed by the New York court, by its leave, and in it, he must, 
though personally a citizen of New Jersey, be regarded, for the pur- 
poses of the removal, as a citizen of New York ; that the leave granted 
by the New York court was to sue in that court its own ofiScer ; and 
that the suit was not brought against the New Jersey oJEcer. 

The défendant contends that the citizen ship of the parties person- 
ally was différent, and sufiBcient to warrant the removal; that the 
suit being brought against the défendant as a New York receiver, 
there was jurisdiction as to the subject-matter alleged in the com- 
plaint, and as to the person of the défendant, and there was diversity 
of citizenship, and the only defect as to the New York receiver was 
that there was no cause of action, on the facts alleged in the com- 
plaint, even if they were proved; that the duty of the court, under 
section 5 of the act of March 3, 1875, (18 St. at Large, 472,) where 
it bas no jurisdiction of the controversy, is "to dismiss the suit or 
xemand it," and it has already decided to dismiss it; and that 
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the motion is too late, because it is made after the plâintiffs sub- 
mitted to and invokedthe jnrisdiction of this court at the trial. 

This case must first be considered in référence to its condition 
when it was brought and when it was removed into this court. 
There was then in force a statuts of New York (act of Deeember 13, 
1847, c. 450; act of April 7, 1849, 6. 256; act of March 16, 1870, c. 
78) providiûg for suits by the persoiial représentatives of a deceased 
person to récover damages for his death by wrongful negiéct, not 
exceeding |5,000. The New Jeifsey act, set up by said amendment, 
was passed March 3, 1848, immédiately after the first New York act, 
and in substantially the same words, not being limited to $5,000 ; the 
amount being limited to $5,000 by the New York act of 1849. The 
New York act does not in terms require that the wrongful neglect or 
the death should bave occurred within the territorial limits of New 
York. The original complaint is based on the view that, although the 
occurrence took place in New Jersey, on a railroad there, damages for 
the death could be recovered in a New York court, by virtue of the New 
York statute, from the receiver alleged to hâve caused the death, he 
being an appointée of the New York court, and that court having 
granted permission to bring the suit. The case, as made by the orig- 
inal complaint, had no référence to the New Jersey statute, or to an 
appointment of the défendant as receiver by the New Jersey tourt, 
and, of course, there was no occasion for the plaintiffs then to allège 
or show any leave by the New JerSey court to bring the suit, Ac- 
cordingly, in his answer, the défendant set up that hé was appointed 
receiver of the company by the New Jersey court; that he was after- 
wards appointed by the New York court receiver of the property 
of the company in New York; that the latter appointment was 
ancillary to the former ; that he was operating the road by virtue of 
his New Jersey appointment ; that the intestate was killed at South 
Amboy, in New Jersey ; and that permission to bring this suit was 
given by the New York court. The answer demanded judgment for 
the dismissal of the complaint. 

The cause of action thus shown by the original complaint, at the 
time of the removal, involved a subject-matter of whieh this court 
could take jurisdiction. There could be no objection to suing the 
receiver as a New York receiver; because the court whieh appointed 
him had given leave to sue him. No restriction arising ont of the 
words, in the order of permission, "acting as such within the juris- 
diction of the court," as applied to the f act set out in the original 
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complaint, seems to hâve been supposed to exist. None such is set 
up in the original answer, and there was a gênerai appearance by the 
receiver, and a gênerai ànswer, and no allégation of want of juris- 
diction, and an admission that the order gave permission to bring 
"this action." Then the removal pétition was presented, based on 
diversitj of citizenship. The record was filed in this court November 
6, 1879, by the défendant. The plaintiffs never made any motion to 
remand, but went to trial. 

Was the cause a removable one, and within the i'urisdiction of this 
court, as it stood down to the time the pleadings were amended ? The 
order of the New York court, appointing the défendant receiver, ap- 
points him receiver of the property of the company in the state of New 
York, or which shall corne within that state, and of such property only. 
It gives him the usual powers of receivers, restraining him from sell- 
ing any of said property without the order of the court, but allowing 
him to use the same to operate the railroad and the ferry-boats of the 
company. It then enjoins ail persons from taking any proeeeding 
against the company, "or its property within the state of New York, 
or from obtaining any préférence over other creditors as against the 
same." It then orders that the défendant be deemed receiver of said 
property "in connection with and ancillary to his receivership under 
and by virtue of any appointment of himself as receiver by the court 
of chancery of the state of New Jersey." The order of leave made by 
the New York court gives permission to the plaintiffs "to bring an 
action in this court" for the alleged wrongful killing ; that is, in the 
suprême court of New York. But afterwards, on the pétition for 
removal, that court made the order removing the suit into this court 
for trial, and declaring that it would proceed no further therein. That 
is équivalent to leave to bring and prosecute the suit in this court, sb 
far as any objection or restriction by the New York court is concerned. 
It left open only the question whether this court could, by reason of 
the citizenship of the parties, acquire and retain jurisdiction of the 
suit. The fact that the défendant was appointed a receiver by the 
New York coui't does not deprive this court of its jurisdiction derived 
from the fact of his being a citizen of New Jersey, while the plaintiffs 
are citizens of New York, and from the removal proceedings, when 
the state court has thus expressly sanctioned the removal to this 
court. Therefore, the removal was regular and proper when it was 
made. 

Adding to the complaint the allégation as to the New Jersey statuts 
and its provisions did not destroy or alter the cause of action already 
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attempted to be set forth in it against the New York receiver, under 
the New York Btatute. This is shown by the fact that in the order 
amending the complaint is found the provision amending the answer 
by inserting the order of the New York court granting leave, and 
alleging that no other leave to sue was granted. At most, under the 
pleadings, the original cause of action was left untouched, and another 
one was added. At the trial, the suit seems, under the amended 
pleadings, to hâve been regarded as a suit under both statutes against 
both receivers. This court, having jurisdiction of it as respeôted the 
New York receiver and the cause of action alleged against him under 
the New York statute, and having, jurisdiction by the citizenship of 
the parties, and by reason of the subject-matter, and by the permis- 
sion and order of the New York court, proceeded, as it had a right to 
do, to adjudicate as to the merits of such cause of action, and decided 
against the plaintiffs thereon. It then also decided against any 
cause of action as respected the New Jersey receiver, for want of 
jurisdiction, which must hâve meant that the want of jurisdiction 
was that there was no leave to sue given by the New Jersey court, 
the cause of action having arisen in New Jersey. Absence of such 
leave took away the jurisdiction of this court as respected the New 
Jersey receiver. This is fuUy decided in Barton v. Barbour, 14 Chi. 
Leg. N. 185, a récent case in the suprême court of the United States. 
But that is not sufficient cause for remanding the suit. It might 
hâve been sufficient cause for striking out any cause of action against 
the New Jersey receiver, and it was sufficient cause for dismissing 
the complaint as to the New Jersey receiver. The original alleged 
cause of action against the New York receiver remained, however, 
and, if the amendments to the complaint were to be considered as 
only adding an allégation of a cause of action against the New York 
receiver, founded on the New Jersey statute, the décision that the 
complaint, as amended, did not state a cause of action against the 
New York receiver, was a décision on the merits, as respected a cause 
of action under either statute, in a suit of which, as before shown, 
the court had jurisdiction. 

The défendant, while an officer of the New York court and sued as 
such, was a citizen of New Jersey. He was a représentative as much 
as an exécuter or a trustée is. In fact, he was a trustée. The Per- 
sonal citizenship of the executor or trustée is what is regarded. 
Rice V. Houston, 13 Wall. 66; Knapp v. Eailroad Go. 20 Wall. 117, 
123. The New York court, by the order of removal based on the 
New Jersey citizenship, authorized this court, as against the New 
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York co irf, to treat the défendant as a citizen of New Jersey, Sued for 
il reeovery of $5,000 and costs. It confided to him the responsibility 
of def ending the suit, and this court has a Hght to deal with his per- 
Bonal citizenship on the question of remôval. 
It folio ws that the motion to remand must be denîed. 



Hai^ V. Continental Lipb Ins. Co. 

{Circuit Court, D. Vermont. June 14, 1882.) 

t JxmiSDICTIOTT— ApPeÀRANCE— WAIVEB of IBBEGULAHITIES. 

Where défendant appeafed and demurred to the bill, the -parties are before 
the court, and juriediction bas attached, it is too late for.defendaut to object 
to the jurisdiction for want of sufficient service of summous. 

2. BAME — EXTBNT OF — Eqditt. 

The jurisdiction ôf the circuit court in equity \i to be measured by that of 
the State court of chancery. 

S. CONTRACT— MiSBEttîÉsBÎITATIONS— EiroOWMENT POLÎCY. 

A contraot is not vitiated by migrepresentations which were ^whally as to 
■what would be done thereafter, and not as ib any past or then présent fact. 
This doctrine applied to a case where complainant was induced to take an 
endowment policy upon his life in the défendant company through varioua 
représentations made by defendant's agent, to the eflect that the profits would 
amount to enough to pay and cancel notes given by him in paymënt for the 
policy, and otherwise as to what the insurance woiild amount to. 

4. Same— Equitable Relief. 

Where there is no way to protect and préserve the rights of both parties in a 
suit in equity but to carry out the contract according to its légal effect, as 
aflected by such représentations, estoppels, and additional contracts as may be 
shown, a bill which prays that the transaction be declared void, that the notes 
delivered be given up, and the amount of premiUms paid be decreed to be 
refunded, with interest, while the complainant had some insurance on his life 
during the running of the policy, esseutially laclcs equity ; but he is entitled to 
a share in the profits belonging to him, to be applied on the notes, and on that 
ground the bill should be retained. 

In Equity. 

Gilbert A . Daîn, for the orator. 

Charles W. Porter, for défendant. 

Wheelee, D. J. The bill allèges in substance that the orator was 
induced to take an endowment policy upon his life in the défendant 
company, with a right to share in profits, and to pay premiums 
thereon, partly in money and partly by his notes, through varions 
représentations made by the defendant's agent to the effect that the 
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profits would amount to enougli to pay and cancel the notes, and 
otherwise as to what the insurance would amount to; that the time 
bas elapsed, and the défendant insists upon taking the amount of the 
notes from the amount of the policy, and refuses to pay what the 
agent represented the insurance would amount to upon the paymenta 
made, and prays that the transaction may be declared to be void, 
the notes decreed to be given up, the amount of premiums paid 
decreed to be refunded, with interest, and for gênerai relief. 

The plaintiff is a citizen of New Hampshire, the défendant of 
Connecticut, and the suit was brought in the state court of chancery 
and bas been removed to this court. The service of process was 
made upon a statutory agent required by the laws of the state for 
that purpose. The défendant demurs to the bill for want of sufficient 
jurisdiction acquired by the service, and for want of equity, and the 
cause bas been heard upon the demurrer. The jurisdiction is to be 
measured by that of the state court of chancery. That court is a 
court of gênerai equity jurisdiction, and bas full cognizance of ail 
sucb cases as this, if any court of equity would bave, between parties 
properly before it. As the défendant appeared and demurred, the 
parties are before the court and the jurisdiction bas attached, and 
there can be no question remaining upon the demurrer except as to 
the equity of the bill, and that question is to be attended to. 

The misrepresentations relied upon to avoid the contract were 
wboUy as to what would be done thereafter, and not as to any past 
or then présent fact. The orator had some insurance upon his life 
during the running of the policy. His claim now is that it does not 
amount to so mucb as the défendant represented it would, and as be 
expected. The fraud, if there is any, did not exist at the time of the 
making of the contract, and could not vitiate it. Suc h fraud would 
not work backwards. The insurance which the orator bas had can- 
not be restored. There is no way to protect and préserve the rights 
of both parties but to carry out the contract according to its légal 
effect, as aflfected by such représentations, estoppels, or additional 
coutracts as may be shown. The bill essentially lacks equity in this 
aspect. The question remains whether there is any other ground 
stated for équitable relief, for if there is the bUl ought to be retained 
to prevent multiplicity of litigation. 

As the bill stands the orator is entitled to a share in the profits, to 
be applied on his notes. The share belonging to him is apparently 
a proper subject of accounting. The taking that account and apply- 
ing the amount to which the orator is entitled to the satisfaction of 
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the notes, would be a proper subject for équitable cognizance. On 
that ground it appears that the bill should be retained. 

The demurrer is overruled, the défendant to answer over by the 
next rule-day but one. 



EoBiNsoN V. National Stooz-Tabd Co. 

(Gireuit Court, S. D. New Tork. June 7, 1882.) 

1. JUBISDICTION— FOBBIGN CORPOIÎATION— SeuViCE OF PhOCESS ON. ' 

Aforeign corporation may exercise its franchises and transact business wlthîn 
the State upon such conditions as the laws of the state may impose, and may 
consent to be '•found" within the state, within themeaning of the Revised 
Statutes, § 739. ,, 

2. Samb. ' ' 

The question whether a party has been properly served with proeeSs Ornôt, 
or whether he has waived his personal privilège, is not a questian of pleading, 
but one of practice, and it cannot be raised by demurrer. * -, 

Emott, Burnett é Kidder, for complainant. 

Abbett (è Fvller, for ieîenàa,nt. 

Wallace, C. J. The défendant demurs to the complaint, and, pur- 
Buant'to the Code of Procédure of this state, allèges as the ground of 
demurrer "that it appears upon the face of the complaint that the 
court has not any jurisdiction of the person of the défendant." Thé 
point Bought to be presented, however, is that the deféndàiit has not 
been properly served with process, in that the law of èongress has 
been disregarded which provides that no civil suit shall be brought in 
any circuit court of the United States, "against an inhabitant of the 
United States, by any original process in any other district than that 
of which he is an irihabitant, or in which he is found at the time of 
serving thewrit." Eev. St. § 739. 

The complaint avers that the défendant is a corporation organized 
and existing under the laws of the state of New Jersey, and is a citi- 
zen of that state. Upon this averment the défendant insists that it 
is to be presumed not only that the défendant is not an inhabitant of 
this judicial district, but also that it was not found hère when the 
writ was served. 

The demurrer is untenable for two reasons : First, no such pre- 
Bumption can be legitimately indulged. Although a corporation of 
another state cannot immigrate to this state it may exercise its fran- 
chises and transact business hère upon such conditions as the laws 
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of tliis state may impose. It may consent to be "found" liere for the 
purpose of being sued, within the meaning of the act of congress. 
Ra'ilroad Co. v. Harris, 12 Wall. 65; Ex parte Schollenherger, 96 U. 
S. 369. The presumption that a corporation cannot be found out of 
the state which created it, is no more cogent than that an individual 
ia not to be found out of the state of which he is an inhabitant ; and 
no one bas ever supposed ;:uch a presumption obtains when an indi- 
vidual is the party. Secondly, the point sought to be raised cannot 
be presented by a demurrer, The statute in question does not affeot 
the gênerai jurisdiction of the court. It confers a personal exemp- 
tion or privilège upon a défendant which can be waived and is waived 
by a gênerai appearance in the action. Irvine v. Lowry, 14 Pet. 
296; Flanders v. Ins. Co. 3 Mason, 158; Kitchen v. Strowbridge, i 
Wash. C. C. 84; Kelsey v, Pennsylvania R. Co. 14 Blatchf. 89. How 
can it be ascertained on demurrer whether the party bas been prop- 
erly served with process or not, or whether the personal privilège has 
been waived? It is not the office of a complaint to exhibit the pro- 
ceedings which hâve caused the defendant's appearance in the action. 
The complaint treats the défendant as présent in court, and exbib- 
its the issue between the parties. How the défendant came there 
is an extr{^neous matter. If the person selected as a défendant is 
one whq is not subject to the jurisdiction of the court, and this is 
apparent upon the pleading, the objection may be reached by de- 
murrer. If a party is subject to the jurisdiction it may be that juris- 
diction bas not been properly acquired; but this would présent a 
question, HQij of pleading, but one of practice. The précise question 
was ruled in Nones v. Hope Mut. Life Ins. Co. 5 How. Pr. 96, where 
it was held that the défendant could not raise by a demurrer under 
the Code, upon the ground assigned hère, the question whether he had 
been properly served with process. 

This défendant is subject to the jurisdiction of the court. If the 
writ was irregularly served there was an adéquate remedy by a 
motion to quash. 

Judgment is ordered for plaintiflf. Leave is granted the défendant 
to answer within 20 days upon payment of costs of the demurrer. 

See Anderson v.8hqfer, 10 Ped. Kkp. 266, and Lovyoy v. Hailford Ins. Co. 
11 FED. Eep., note, 69. 
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Cadman V. Peteb. 
{OireuU Court, W. D. MicUgan, 8. D. June 10, 1«82.) 

CONVBTANCB— MOHTGAGK BACK — ABSOLTITH DkBD. 

A conveyance of land by a deed absolute on its face for the expressed con- 
sidération of $20,000, in notes of the grantee, which were received by the 
grantor, — the grantee giving back a mortgage of the same date as the deed to 
secure the payment of the notes given for the purchase prjce paid, and aocepted 
by the grantor,— is an absolute deed and not a mortgage. 

In Equity. 

Charles F. Burton and C. I. Walker, for complainant. 

Harrison Geer and Ashley Pond, for défendant. 

WiTHET, D. J. The bill of complaint seeks to give to a deed the 
effect of a mortgage. In 1872 complainant borrowed of défendant 
his two promissory notes, payable to the order of Cadman at 90 days, 
for $5,000 each. They were renewed by défendant from time to time 
for the accommodation of complainant. The last renewal was be- 
tween the fifteenth and twentieth of October, 1875, for the same time. 

On the twenty.fifth of October, the bill states, défendant agreed to 
loan to complainant the additional sum of $20,000, by the notes of 
défendant payable at four and six months, and take a deed of 5,400 
acres of land in Newaygo county, owned by complainant, of the esti- 
mated value of upwards of $40,000, as security for the payment of 
both Bums, $10,000 and $20,000. The deed, absolute in form, was 
executed by complainant and wife, and delivered to défendant on the 
day last named, and at the same time défendant gave his notes to 
complainant for $20,000, the considération named in Aie deed. The 
bill of complaint states the balance of the agreement as foUows : 

" Peter was to hold said land until such time as it might besold at a profit, 
or for a greater sum than could be then realized, and when such time should 
eome was to sell said land in the most advantageous manner possible, and out 
of the proceeds pay himself the said sums of $10,000 and $20,000, and interest 
and the taxes, and divide the surplus, if any." 

The prayer is for an accounting, that the deed may be found to be 
an équitable mortgage, and that complainant may redcem. The 
answer dénies the agreement to loan $20,000 ; dénies that the deed 
wa8 given as security ; and states that défendant purchased the land 
from complainant for the considération of $20,000, for which sum 
he gave his notes, and long since paid them. Thé answer dénies 
that complainant has any interest whatever in the land, legail or 
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équitable, and says that complainant bas nbt stated in his bill of 
complaint a cause of action. Complainant was, at the time of the 
alleged agreement, cashier in a bank in Détroit, and Peter was a 
lumber dealer in Toledo. 

The case is an important one to the parties, and bas been care- 
fuUy considered as to the légal questions and the facts presented by 
the record. The first considération relates to the nature of the trans- 
aetion: — whether the bill states a case which turns the deed into a 
niortgage, or mère security. Wherever there is a mortgage there is 
a right in the mortgagor or grantor to redeem the tbing mortgaged. 
It need not be expressed, for the right to redeem will be implied 
wherever it is shown that property is transferred or pledged as 
security, unless the nature of the agreement forbids such implica- 
tion. The agreement, set out in the bill of complaint and testified 
to by complainant, is, in effect, that Peter should take a deed of the 
land, effect a sale, and pay to Cadman one-half of the proceeds af ter 
deducting the purchase priée or considération, $30,000, and the taxes 
and interest. Such an agreement is inconsistent with the right to 
redeem. Peter, by the agreement, was entitled to hold the land until 
Bold by him, and then share in any profit he might obtain ; rights 
wholly inconsistent with the idea that Cadman could redeem. This 
being the agreement of the parties, allowing it to be valid, the deed 
cannot be turned into a mortgage. Defendant's counsel cited Baker 
Y. Thrasher, 4 Denio, 493; Macauley v. Porter, 71 N. Y. 173. 

The apprppriate remedy would seem to be to compel the grantee 
to exécute his agreement whenever a sale of the land can be made at 
a considérable profit. If, on the other hand, such agreement is ob- 
noxious to the section of the statute of frauds declaring that no trust 
concerning or in any manner relating to land shall be created by 
paroi, then the agreement cannot be enforced specifically nor em- 
ployed to turn this deed into a mortgage security. Comp. Laws 1871, 
§4692,! See Saunderson v. Graves, 13 Eep. 364, (Law Eep. Corn. 
PI. 284.) 

Emerson y. Atwater, 1 Mich. 13, cited by Complainant's counsel, 
is distinguishable from this case. The agreement there was that the 
grantee might sell the land to pay the indebtedness of the grantor to 
the grantee, but the latter was to reconvey whatever land remained 
unsold ; and if the grantor should .pay the debt ail the land was to 
be reconveyed. There an express right to redeem wa.s reserved. In 
my judgment the agreement, if valid, would make Cadman a benefi- 
ciary under the deed, and created a trust in Peter concerning or 
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relating to lànd, and not beingin writing and properly signed là void 
under the statute of frauda. 

But, under the évidence, complainant is not, in my opinion, enti- 
tled to relief, conceding his bill to state a good case. It is insisted 
for complainant, and proved, that Gadman and Peter held and had 
for years intimate and confidential relations ; that Gadman was in 
great need of money, a fact known to Peter; that Gadman endeav- 
ored to effect a loan upon the land as security, and was unsuccess- 
ful, of which Peter was informed; and that Gadman had estimâtes 
of the value of the land which led him to regard it worth largely in 
excesB of $30,000, though in July previous he had purchased the 
land for about $20,000. ■ 

Neither Gadman nor Peter had seen the land, and pine landawere 
not in much démand at that time, October, 1875. It must be said 
that Mr. Gadman's testimony supports the màterial allégations of 
the bill of complaint, and there is an item of testimony strongly cor- 
roborating the case of the coBàplainant. Mr. Eussell testifies that 
when thé parties came to him to bave thé deed drafted, Peter said, 
ih substance, that he wàs going to tak© the land as security. and let 
Gadman hâve $20,000 in addition to $10,000 he already had, but 
wanted a deed so that he. Peter, could control th^ land. 

.On the theory that the bill states a good case, I shpùld regard the 
proof suffioient, in the absence of other and controUing testimony, to 
overcome the prima facie effect due to the absolute form of the deed, 
although the testimony of a witness who spéaks froiû recollëetion bf 
a conversation after five or si? year^ hâve elapsed is often not the 
safest évidence on ■which to fo;:m opinions. We are allçonflcious of 
the imperfection of our memory,; and that our recollec|io,n op .what 
■we hâve heard said is apt to get mixed and misplaced, especi^Uy if 
we bave heard statements on the same subject frona différent persons. 
It is familial that mare recollëetion, unai,ded by "written mémoran- 
dum, is entitled to very much less weight than written déclarations 
made at or about the time. Aïid thé' written déclarations of'tte 
parties, to which I shall réfèr.'are to my mind whoUy incSnsîstent 
with any such statement having been made by Peter as that he took 
the deed as security. I shali briefly caill attention noiJïtOilihefetcts 
which control my judgment. 

1. The conveyance of the land was by a deed, absolùte on its 
face, for the expressed coïlsideration of $20,000, to oveicome thô 
effect of which 4e6d, and tutn it intoa inortgage, the évidence mu6t 
be clear and convincing beyond reasonable controversy., 
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2. Peter gave back à mortgage, to Gadmau of the same date as 
the deed to secare payment of the notes given for the purchase priée 
named, $20,000. This mortgage waa given by one party and ac- 
cepted by the other; it therefore speaks for both of them. It may 
not be conclusive, but in the absence of frand a mortgage back at the 
time of a conveyance ought to be nearly so, as a contemporaneous 
writing expressive of the intention of the parties. It adds to the efïect 
of the deed as évidence that there was an absolute sale. 

3. January 21st Cadman vrote to Peter in substance that he 
had drawn on the latter at one day's sight to take up one of two 
$5,000 notes due that day, which Gadman could not get extended by 
renewal. The two $5,000 notes alluded to are continuations of the 
accommodation paper loaned in 1872 by Peter for Gadman's benefit, 
and according.to Gadman's testimony were secured, togetherwith the 
$20,000, by the deed to Peter. Peter had forw^rded new notes to 
enable Gadman to retire the prenons ones then about to fall due, 
and Gadman says in bis letter that :he had lodged one of the new 
notes as collatéral to hid draft, The draft directed the amount tobe 
charged _to Gadman's account. Peter replied January 22d, in which 
he says: 

"I accepted your draft thls morning. What do you think of œaking a 
draft ian me at oiie day for $5,000? This shows for itself how my notes are 
peddled in Détroit. Let me know if I must raise the money to pay this draft. 
Twant you to sehd me something to show that the ttoo notes and this drçft 
areforyour.benefttandforyoutopay." 

Cadman testified that it -Was part of the arrangement, when the 
deed was executed, that Peter was "t6 pay the said two notes. Would 
Peter hâve written in the manner he did if those notes were for him 
to pay and Gadman had secured him for the amount? And why 
should Gadman be asked to give something to show what Peter had 
no right to'ask? Gadman replied, January 24th: 

"I am sorely mortifled and grjeved that this should be the case, but I am 
entirely powerless to aot. I will do anything in my power. I will send you 
my noteis or anything I hâve." 

We do not understand why Cadman should acquiesce in Peter's 
demand for something to show that Gadman was to pay the paper 
and that it was ail for his benefit; unless Gadman so nnderstood the 
fact. This occurred only three months after the date of the deed and 
ftUeged agreement. Again, January SOth, Gadman's peeuniary affairs 
had reached a climax, and he wrote Peter : 
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" I return your note for $5,000 herein. I cannot use it except to discrédit 
you still more. I owe so muchi money outside I cannot stand the pressure: I 
am ruined and penniless. I consolé myself in your case that the great bar- 
gain you mode in the Newaygo lands will in somé great measure eompensate 
yôu for the loss you must incur, for I cannot take care of the acceptanc^ due 
early in February." 

This acceptance was by Cadman of à drâft dravm on him by Peter 
to pay the amount of the previous draft of Cadman on Peter ai pne 
day's sight, and was for $5,000. Cadman returned one of the $6,000 
notes, \rhich he did not use, and thia left outstanding of the accom- 
modation paper the acceptance and one note, aggregating $10,000, 
besides the notes for $20,000 given to Cadman at the date of the 
deed, and which had not yet matured. I am unable to reconcile the 
statements of this letter with Cadman's version of the nnderstanding 
as to the purpose of the deed. He recognizes the fact that Peter had 
made "a great bargain" in the land in question^ — a bargain likely to 
eompensate in a great measure the loss Peter must incur on account 
of Cadman. How had Peter made "a greàt bargain" in this lând 
unless by a purchase of it and selling ii for more than it cost ? If 
Cadman had a bénéficiai interest, a right to redeem, or any sort of 
interest in the land, or in thè proceeds of any sale, would he hâve 
made the statements of the lett0r ? In his testimony he claimed the 
land to be worth at that time a large sum in excess of the amount he 
had received Peter's paper for. If the deed was understood to be 
sècurity there was no reasonable ground for loss to Peter. No man 
of oommon prudence and understanding would bave written such a 
letter while he regarded himself as the owner in equity of, or as hav- 
ing a valuable beneficiary interest in, the land. 

A decree will be entered dismissing the biU of oomplaint for want 
of merits. 



McCav V. Lamar. 

(Circuit Court, 8. U. New Yffrk. April 21, 1882.) 

1. Confiscation gb Propkrty— RecoVert op Avails— Claim of Propoetioit. 
About the close of the late civil war a qnantlty of cotton was selzed By the 
United States treasury agents and coafisoated as property used In aid of the 
rébellion. Subsequeutlj the owner of the cptfon brought proceedings in the 
court of claims and recovered the value of the property so seized and sold, and 
afterWards died. After his death a «laJiin wàs madé by a third party as ownér 
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of a portion of the cotton seized, and thîs action instituted against tlie executor 
of décèdent to recover the value thereof. lleld, tliat tlie will of décèdent de- 
scribing the lots claimed by him, and corresponding in amount-with the claim 
made by such third party, and advertisements of the same through the news- 
papers requesting the owner to corne forward, pay advances and expenses, 
prove ownership, and receive balance due ; and the entiies in the books of 
décèdent of the same, as cotton owned by a party unknowh, — are satisfactory 
proof of ownership in the party cla,iiuing his portion of the avails received by 
décèdent. 

2. Same— Claim op Thikd Paktt— Right to Recoveb. , 

Where it was shown by proof that thecompany, claiming a proportion of tlie 
avails of cotton seized by the governmént and sold, as property used ia aid of 
. the rébellion, but the avails of which had been afterwards reimbursed to the 
owner, was chartered for the purpose of owning, navigating, and freighting 
vessels engaged in foreign and domestic commerce, and also that it was en- 
gaged in running the bJockade, but it did not show that the décèdent, ownei 
of the property conflscated and sold, or the défendant in this action, were ui 
collusion with such company in any unlaivful act, coupled with the fact of the 
recovery of the avails by défenda,nt, no good reason is shown why the company 
or its assignée might not recover his proportion of the avails frôm thé ëstate 
of the décèdent. , r . > : 

3. Bamb— AssiauMENT OF RioHT pp Action. 

Where an assignment was made by a company having a valid claim against 
the testator, who held'the àvâils of the property in trust for the assigner, the 
company having a right' to charge him as such trustée, and the disposition of 
the cotton seized having bèen directly within their corporate po^ver, and the 
disposition of tlie avails impliedly within the same scope, and the président 
and ail the directors joined in the exécution of the assignment, held, sufficient 
to transf er the title to thé daim to the plaintif!. 

4. Same — Action — Material Allégations — Matters of Induceihent. 

Where the material allégations of the bill are proved, an allégation that the 
executor received the cotton as executor of the testator, and held it as such 
when it was seized, when in fact he received it as surviving partner of testator, 
is mère matter of inducement, and the bill ought not, therefore, to fail when 
the material allégations are proved. 

5. Bamb — Dbckkb— 'Intbbkst on Avails. 

The avails are the amount received for the plaintifiE's cotton after deducting 
the charges and expenses of their recovery, the amount of expense to be ascer- 
tained by an accounting, but without înterest, unless such avails were so in- 
vested as to bear interest, in which case the plaintiflE would be entitled to the 
interest they bore. 

In Equity. 

Jos. B. Stewart, for orator. 

Edward N. Dickerson, for défendant, 

Wheeler, D. J. The défendant is the executor of thewiU of 
Gazaway B. Lamar, who owned, was interested in, and connected with 
large amoimts of cottoû which were seized in the southern states by 
United States treasury agents at about the close of the war of the 
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rébellion and sold, and the proceeds of which were turned into the 
treasury of the United States. He brought proceedings in the court 
of claims for the recovery of thèse avails, and therein recovered in 
April, 1874, the sum of $579,343.51. The orator claims that $23,- 
844.88 of this sum was recovered for 186 baies which, subject to some 
claim for advances in which Lamar was interested, belonged.to the 
Eichmond Importing & Exporting Company, a corporation of Virginia, 
and that the right of that company to this cotton and its proceeds 
has been assigned to him. This bill is brought for the recovery of 
thèse availsj and the cause has been heard upon bill, ànswer, replica- 
tion, proofs, and argument of counsel. 

Three principal questions hâve been made in respect to the orator's 
right of recovery. One is as to whethêr thèse 136 balés Were em- 
braced m Lamar's recovery. Upon this question careful examina- 
tions of the proofs le'ad to the côhclusion that they were. The proof 
of the proceedings in the court of (îlaims would alone leave the matter 
somewhat in doubt ; perhaps too much so for a foundation for a recov- 
ery. But while the case was pending he made his will, that of which 
the defendarit is executor, eontaining thèse clauses : "It is'my ftirther 
will and désire, and I hereby direct my executors, to press my^laims 
upon thè governnient of the United States for the payment of the fôl- 
lowing cotton, which are now before the court of claims." Among 
other lots the foUowing was specified : "136 baies cotton belonging to 
a gentleman in Eichmond, Virginia, on which G. A. Lamar made 
advances." "When ail the collections for this private cotton are 
made, and the amount placed to the crédit of the several accounts, 
and interest charged to each account for my advances, then a divis- 
ion must be made ôf the net balancé to the private account of each." 
After the recovery he advertises in the Eichmond Enquirer for the 
owner of two parcels of cotton, and this lot was in two parcels, stating, 
"I hâve to-day received payment for the same from the United States 
treasury," and requesting the owner to corne' forward, pay advances 
and expenses, prove ownership, and receive the balance due. The 
proofs also show that he entered this cotton in his books as belonging 
to an owner unknown, but advertised for in Eichmond, charged it 
there to the United States at $23,844.88, and credited to the United 
States that sum as received for it. This clearly shows that his claim 
embraced this cotton; that he understood that he recovered for it; 
and altogether the proof is quitè satisfactory that he did recover for 
it. The proof, including correspondence, shows quite clearly that 
v.l2,no.4— 24 
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this cotton was purchased and forwarded to C. A. Lamar by a Mr. 
Hambleton, of Eichmond, as agent for the Eiclimond Importing & 
Bxporting Company, and was owned by that eompany. 

Another question is as to whether that eompany could bave recov- 
ered for this cotton or its avails, for, it is said, if that eompany could 
not its assignée could not. It is argued that it could not, because it 
was ohartered and organized to run the blockade and aid the rébel- 
lion. The proof shows that it was charfcered "for the purpose of 
owning, navigating, and freighting ships and other vessels engaged 
in foreign and domestio commerce, and of buying and selling the 
products and commodities so freighted or intended to be freighted," 
and that it was engaged in running the blockade, and in that way 
indireotly, if not directly, to some estent aiding the rébellion. But 
the proof does not show that C. A. Lamar or Gazaway B. Lamar 
received this cotton under any arrangement that it should be used in 
aid of the rébellion, or in any unlawful manner, such that it could 
not be recovered for in the hands of either ; and the faet that it was 
reoovered for by the latter sbows that nothing he was doing with it 
forfeited or outlawed it. The corporation appears to hâve been law- 
ful enough in itself. The business it was chaftered for might be 
lawful or unlawful. Li transacting unlawful bvisipess it would incur 
the conséquences of its unlawful acts the same- as a person, but such 
unlawful acts would not of themselves f orfeit its property not involved 
in them, nor its other lawful rights. As the case is presented, no 
good reason is shown why this eompany might not, in its own name, 
hâve recovered theae avails of the defendant's testator in his life-time, 
or of his executor since his decease. 

The other principal question is whether the claim is so assigned 
to the orator that he can recover upon it in his own name, It is not 
questioned but that an assignée of a mère right of action orrecovery 
may maintain a suit in equity upon it in his own name; but it is 
strenuously argued that noreal and valid assignment of this claim 
is shown,; That eompany had a valid claim against Mr. Lamar, the 
testator. He held thèse avails of the property of the eompany 
in trust for the eompany. The eompany had a right to charge 
him as its trustée of the funds, whether he was willing or not; 
he seems to hâve been willing, bowever, and to hâve charged 
himself so far as he could. The disposition of the cotton wf s directly 
within the corporate powers of the eompany; and,th« disposition of 
the avails of the cotton was impliedly within the same scope. The 
charter provided that "the affairs of the eompany shall> be man- 
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iiged by a président and boatd of directors, whose tenu of office, and 
their number, shall be determined and elected by the stockholders, 
and the said board of direetors shall possess ail the corporate pow- 
ers of the company." The proof shows that no meeting of the Com- 
pany hàd been held, for any purpose, for many years, and that very 
little or no corporate business had been transacted within a number 
of years before the assignment. It does not show what term of of- 
fice was determined upon for the directors. It does show by the tes- 
timony of the ofBcers who the directors were at the time, which was 
compétent for that piirpose, especially as the proof also shows that 
the records were destroyed. One of them died. The président and 
ail the others joined in the exécution of the assignment. This seems 
to be sufficient to transfer the title to the claim to the orator. 

The bill allèges that Gazaway B. Lamar received this cotton as 
executor of C. A. Lamar, and held it as such when it was seized. 
The answer dénies that he was executor of C. A. Lamar, or held it 
as fiuch. The proof does not support the bill, but sustains the an- 
swer on this point. He appears to bave received it as surviving 
partner. This failure to sustain the bill in this respect is argued to 
be fatal to the right to recover upon the bill. , This argument is not 
considered to be well founded. The orator does not seek to recover 
through 0. A. Lamaï, nor upon auy right of his, nor upon any obliga- 
tion incurred by him. How this cotton came into the hands of 
Gazaway B. Lamar is wholly immaterial in this case. The state- 
ment of it is mère inducement. The material facts are that the 
cotton beloDged t6 the Eichmond Importing & Exporting Company, 
and that the testator received the avails of it, and that the orator 
bas succeeded to the right of the company to the avails. The bill 
ought not to fail when the material allégations are proved. The 
orator appears to be entitled to a decree for the payment of thèse 
avails. The avails are the amount received for this cotton after 
deducting the expenses belonging to it and the recovery for it. It is 
stipulated that the expense of recovering the whole sum was $100,- 
000. The expense of recovering this part may be in proportion and 
may not; it is not stipulated what it would be. That fact is to be 
ascertained. The orator daims interest on the avails, and it is 
included in the prayer of the bill. On the facts stated the orator 
is not entitled to interest as such. The testator was not a borrower 
of the mcmey, nor was he wrongfully withholding it. Still, if thèse 
avails were so ihvested as to bear interest, the orator would be enti- 
tled to; the 'interest they bore as a part of the avails. An account» 
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therefore, is necessary of the expansés and charges belonging to this 
cotton, and to the recovery of the sum xéceived for it, and of the 
interest received, if any. 

Let there be a decree that an account be taken of the charges and 
expenses chargeable to this eotton, and to the recovery of what was 
received for it, and of the interest received upon the avails of it, if 
any, and for the payment of the balance to the orator ont of any 
assets of the estate in the hauds of the défendant, with costs. 



FlSKB V. GouiiD. 
(Oirmit Court, JT. V. lUinois. May 15, 1882.) 

1. Pautneeship — Dissolution — Debts a Lien on AssÊts. 

jpartnership debts eonstitute a lien and an équitable charge upon what- 
ever copartnersbip property existed at the time of the dissolution ol the flrm. 

2. SAME— CrBDITOES— RiGHÏS MAT BE ASSEIITED. 

A créditer of a dissolved partnership, being a non-resident ot the st^te, la 
not compelled to go into the state tribunal for the purpdse of assértlng his 
rights, but may proceed directly againét the individual représentatives of the 
deceased copartners, or any person havipg possession oî the 'copartnership 
assets, no matter under what right he claims them. He may proceed at once, 
in equity, to hâve the assets marshalled and distributed to tlie creditors. 

S. G. Boyce, for complainant. 

Roberts é Hutchinson, for défendant. 

Blodgett, D. J., (prally.) Thé complainant, who is a citizen of 
tl e state of New York, charges by his bill that from February 1, 
1878, to December 37, 1879, William E, Gould.and M. Brooks 
Gould were copartners, doing business in this city, as merchants and 
dealers in ornamental hardware, under the firm aame of W. E. & M. 
B. Gould, and that dùring such time the complainant sold' ànd, deliv- 
ered the firm goods tothë -value of $5,011.60, for whidhiithé firm 
became justly indebted to Mm, and that $2,511.60 of 'sueh 'iadebted- 
ness remains due and whoUy unpaid. That on the twenty-seventh day 
of December, 1879, M. Brooks Gould died intestate in this ctty, and 
that afterwards — that is,; on thetwelfth of January, 1880— the défend- 
ant Newbury G. Hills waé, by the probate court of Cook oounty, 
duly appointed sole admiïaistrator of the estate of said M. Brooks Gould, 
and duly accepted and entered upon the duties of his ofiSee ; that on 
the fifteenth of June, 1880, said William E. GouW died in;thia city, 
leaving a will, whereby défendant Amelia Gould was duly {(.ppointed 
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his sole executrix; that the will bas been duly admitted to probate 
in Cook county, and letters testamentary issued to said Amelia 
Gould ; that at the time of the death of M. B. Gould the ârm waa 
possesaed of a large amount of partnership assets ; that on the ap- 
pointment of Hills as administrator of M. Brooks Gould b© took 
possession of a large part of the stock in trade and assets of the 
firm, and inventoried and treated them the same as the individual 
assets of said M. B. Gould; tbat some part of the assets of the 
firm also came to the possession of the executrix of W. E, Gould, and 
are now, either the original assets or the proceeds thereof, in the pos- 
session of the said Amelia Gould as executrix. 

The bill further charges that the copartnership had not been àis- 
Bolved up to the time of the death of M. B. Gould, although M. B. 
Gould had for some time prior to his death the exclusive possession 
of the partnership property, and conducted the business and excluded 
William R. Gould therefrom, and negotiations were pending between 
M. Brooks and William E. Gould for a settl^ment of their partner- 
ship business at the time of the death of M. B. Gould. It is also 
charged that both the partners were insol vent at the time of their 
respective deaths ; that défendant Hills, as administrator of M. B. 
Gould, and défendant Amelia Gould, executrix of William R. Gould, 
hâve paid none of the copartnership debts, and hâve treated the 
copartnership assets which came to them respectively as individual 
assets of the respective decedents, although the copartnership assets 
which came to the hands of défendants are sufficient to pay ail, or 
nearly ail, the copartnership debts; and that the copartnership 
creditors are entitled to be paid the full proceeds of such copartner- 
ship property, The bill prays that the défendants account for the 
copartnership assets which came to their hands respectively; that a 
receiver be appointed to take possession of< such copartnership assets 
and administer them in the interest of the copartnership creditors. 

To this bill the défendants bave demurred, bn the ground that; the 
subject-matter of this suit is solely within the jurisdiction of the pro- 
bate court of Cook county; that such court bas am,ple power to 
marshal and distribute the assets aceording to the equities and pri- 
orities of the several individual and copartnership creditara, and to 
direct the défendants in relation thereto, and therefore this court can- 
not entertain complainant's bill, but complainant should apply to the 
probate court for such order in regard to the partnership assets as his 
equities entitle him to. 

The case made by the bill shows défendants to be trustées for the 
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creditors of the firm to tbe estent of whatever copartnership assets 
hâve oome to their hands. It shows that before the dissolution of 
the firm the partners died, leaving copartnership property, which is 
now in the possession of their individual représentatives, and that 
thèse assets ought to be applied to the payment of the copartnership 
debts. There can be no doubt, I think, of the gênerai principle that 
the copartnership debts constitute a lien anH an équitable charge 
upon whatever copartnership property existed at the time of the 
dissolution of the firm. This position is fully sustained in Ménagh 
V. Whitwell, 52 N. Y. 146, and Raineyy. Nance, 54 111. 29, and other 
cases which might be cited. While it may be true, as contended by 
the défendants, that the probate court bas ample power under the 
statute of Illinois to direct tbe application of copartnership property 
to the payment of the debts of the firm, yet tbe complainant, being a 
citizen of tbe etate of New York, is not compelled to go into the state 
tribunal for the purpose of asserting bis rights, but may proeeed 
directly against the défendants, or any person having possession of 
the copartnership assets, no matter under what right he claims 
them. Under tbe authorities, there is no necessity for this com- 
plainant, the principal debtors bëing dead, to obtain judgment before 
resorting to a court of equity, but he may proeeed at once, in equity, 
to bave the assets marshalled and distributed to the creditors entitled 
to them. 

There is no doubt but what, under tbe authorities, the marshalling 
of the assets of copartners, or of deceased debtors, for the purpose of 
applying those assets to the payment of indebtedness of creditors, is 
one of tbe original subjects of equity jurisdiction, and it bas been 
decided often that the statutory provisions of the varions states, provid- 
ing the method by which estâtes may be settled by the state, probate, 
and surrogate courts, do not deprive a court of equity of jurisdiction, 
and especially courts of the United States. 

The Bubject was fully discussed by the suprême court in 7 Wall. 
426. 

I bave no doubt in this case, upon the charges contained in the bill, 
sbowing that the assets of tbis copartnership bave gone into the 
hands of thèse défendants, whethef they act under the authority of 
tbe probate court, or whether they are acting without authority, an 
action is maintainable by the creditors of the firm for the purpose of 
reaching the assets and applying them to tbe payment of the copart- 
nership debts. 

The demurrer to the bill is therefore overruled. 
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Claflin and others ». McDermott and others. 
(Uircuit Court, 8. D. Nm York. June 14, 1882.) 

1. Action — Ancili/Aht Stjits— Enforoing Judoment. 

Actions in aid of an exécution at law are ancillary to the original suit, and 
are, in eflect, a continuanco of the suit at law to obtain the fruit of the judg- 
ment, or to remove obstacles to its enforcement. 

2. FOEBIGN JUDaMENT&— FOBCB AND EPFBCT. 

A judgment of one state has no force in another state save what it dérives 
from the laws of such state, and the provision of the constitution of the United 
States which relates to its eSect applies only to its e£Eect as évidence. 

3. EnuiTY— Rbmbdt— When Okbditor mat Invokb. 

A créditer at large cannot invoke the jurisdiction of equity to enforco his 
claim unless upon some of the recognized grounds of trust or administration 
of équitable assets. Unless such grounds exist his remedy is at law, and eqpity 
wlll not assist him until that remedy is exhausted. 

4. 'Obbsitob'b Bill — Forbign JtrDGMBNT. 

: : : A judgment obtained in another state cannot be the foundation for a cred- 
itor's bill in this state. It must be sued over before it becomeg A judgment for 
the purposes of any remedy hère, at law or in equity. 
6. Jtjkisdiction — When not Asbumbd. 

This court will not assume jurisdiction to examine into' a fraudulent perver- 
sion of the proceedings of a, court of a distant state, and set aside transfers 
based upon thèse proceedings, 'when the actions, the transactions, and the prop- 
erty are ail within that state. 

Vanderpoel, Green é Guming, for plaintiffs. 

JS. iî. Mea(Ze, for défendants. 

Wallace, g. J. The bill in this case is filed to set aside the trans- 
fe'r of certain personal property made at San Francisco, California, 
by Kennedy & Durr, to MacDermot, by means of coUusive judgments 
and sales under exécutions issued thereon, the complainants being 
creditors of Kennedy & Durr, and having recovered judgment in a 
state court in California against Kennedy & Durr, upon -which an 
exécution has been returned unsatisfied. By a demurrer, the ques- 
tion is presented whether the bill can be maintained hère, no judg- 
ment having been obtained or exécution issued in this court, or in 
any court of the state. Actions like the présent, in aid of the exé- 
cution at law, are ancillary to the original suit, and are, in effect, a 
continuance of the suit at law to obtain the fruit of the judgment or 
to remove obstacles to its enforcement. Because this is the nature ■ 
of such an action, it has been decided that such a suit maybe main- 
tained in a fédéral court although ail the parties reaide in the state 
where it is brought, the judgment in the original suit having been 
recovered in the fédéral court in which the creditor'a suit was brought. 
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Hatch V. Don, 4 McLean, 112. It is, therefore, difficult to under- 
stand how such a suit can be maintained in any court which does 
not exercise an auxiliary jurisdiation over the court in which the orig- 
inal suit was brought. Authorities are found, however, upon both 
aides of the question which is thus presented. 

In Tarbell v. Griggs, 3 Paige, 207, the court of chaneery of this 
state refused jurisdiction of a creditor's bill filed to obtain satisfac- 
tion of a judgment obtained in the United States circuit court for 
the Southern district of New York, upon which an exécution had been 
returned unsatisfied. The judgment was treated as a foreign judg- 
ment, and as standing on the same footing with a judgment of the 
court of another state. 

In Davis v. Bruns, 23 Hun, 648, there was a similar adjudication. 
There the plaintiff brought his action in the suprême court of this 
state to set aside an alleged fraudulent transf er of real estate, having 
obtained a judgment against the grantor in the United States dis- 
trict court for the southern district of New York, and an exécution 
on the judgment having been returned unsatisfied. In both of thèse 
cases it was held that the plaintiff's remedy at law had not been 
exhausted by the issuing and return of an exécution upon a foreign 
judgment. 

On the other hand, in Wilkinson v. Yale, 6 McLean, 16, a creditor's 
bill was maintained in the United States circuit court founded upon 
a judgment of a state court of the state in which the fédéral court 
was sitting. The décision was plaoed upon the power of the court to 
adopt a remedy given by the law of the state, when the remedy was 
one appropriate for the exercise of a court of equity ; but it was also 
assumed that the bill could be maintained irrespective of the state 
statute. 

The cases in the courts of New York seem most consonant with 
principle. Obviously the complainants are merely creditors at large 
of the défendants in the California judgment. The judgment of an- 
other state has no force in this save what it dérives froni the laws of this 
state and the provision of the constitution of the United States which 
relates to its effect as évidence. It ranks hère as a simple contract 
debt. It does not hâve the force and opération of a domestic judg- 
ment, except for the purposes of évidence, beyond the jurisdiction 
where it is obtained. McElmoyle x. Cohen, 13 Pet. 312. It will not 
be contended that a creditor at large can invoke the jurisdiction of 
equity to enforce his claim unless upon some of the recogniaed 
grounds of trust or administration of équitable assets. Unless some 
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of the'^e grounds exist the remedy of the créditer is at law; and 
eqnity will not assist him until that remedy is exhausted, The rem- 
edy at law cannot be exhausted by the recovery of a judgment in a 
foreign jurisdiction, and by fruitless efforts to enforce it there. Ex- 
cept as a binding adjudication between the parties upon the subject- 
matter of the suit, the judgment of one of our sister states bas no 
opération hère upon the rights or the remédies of the parties to it. Jt 
cannot be a foundation for a creditor's bill hère any more than a 
judgment recovered in England or in Canada. It must be sued over 
hère before it becomes a judgment for the purposes of any remedy 
hère at law or in equity. 

Thie conclusion is reached with less reluctance in view of the prac- 
tical objections which would exist if foreign judgment creditors were 
permitted to resort to this jurisdiction to remove obstacles in the way 
of tbeir légal remédies. Thèse obstacles always exist in the jurisdic- 
tion where the judgment is obtained. Frequently their removal in- 
volves the considération of the force and effect of remédies and rights 
created by local law, which are more appropriately adjudicated by 
the local tribunals, The présent case affords an illustration in point. 
This court is asked to examine into a fraudulent perversion of the 
proceedings of a court of a distant state, and set aside transfers based 
upon thèse proceedings, when the actors, the transactions, and the 
property are ail within that state. Such a jurisdiction should not be 
-willingly assumed. 

The demurrer is sustained. 



New Bbunswick & Canada E. Co. u. B. S. WhbeiiBb & Co. 

{Circuit Court, I). Conneetiaut. June 8, 1882.) 

Contract Execdtory — Performance— Repubiation. 

In an action on a contract to deliver goods, when the plaintifE performs, the 
défendant having coutiuuously called for exécution of the contract, it is not 
compétent for tlie latter to refuse to accept performance ; but if, upon notice 
by the promisor of an executory contract that he will not perform, the prom- 
isee accepts the situation and treats the contract as at an end, the promisor 
cannot afterwards, by changing his mind, compel the promisee to accept per- 
formance. 

Same — Rights oï' Promibbe under. 

The promisee may treat the notice of intention as inoperative and await the 
tiinewhen the contract is to be executed, and then hold the other party re- 
sponslble for tho conséquences of non-performance, remaining subject to ail 
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his own obligations under it, or he maytreat the répudiation of tlie other party 
as a wrongful putting an end to the contract, and may at once bring his action 
on a breach of it for such damages as would hâve arisen from the non-per- 
formance of the contrftct at the appointed time, subjeot, however, to abatement 
in respect of any circumstanoes which may hâve afiforded him the means of 
mitigating his loss. 

John W. Alling and Chas. B. IngersoU, for plaîntiff. 
John S. Beach and Edward J. Phelpg, for défendants, 
Shipman, D. J. This is an action at law which was tried by the 
court, the parties having waived a jary trial by the written stipula- 
tion which is a part of the record. The facts in the case which are 
found to be true, the testimony which was objected to, the rulinga of 
the court upon said objections, and the exceptions to said rulings, are 
as follows: 

The averments of the complaint in regard to the citizenship, résidence, 
incorporation, aud partnership of the respective parties are true. 

The New Brunswick & Canada Eailroad Company is a corporation whicli 
owns and manages a railroad running from St. Stephens, in New Brunâwick, 
to Ilolton, iii the state of Maine, a distance of about 100 miles. At the time 
of the transactions hereinafter mentioned the corporation had eight directors, 
who owned nearly ail of the capital stock of the company. At the organiza- 
tion of the company, a few years ago, there were but eight owners. The 
business of said directors viras transacted very often without the formality of 
votes, but by verbal instructions to the président, and more after the manner 
of a partnership than of a corporation. 

In 1878 the directors commenced to relay the road with new steel rails, and 
1,000 tons were bought for that purpose. On July 24, 1879, the directors 
passed the folio wing vote: " Resolved, that the président be authorized to pur- 
chase 2,000 tons of steel rails, if he deems it advisable to do so." 

Negotiations for this purpose were thereafter commenced, which resulted in 
a contract, executed about Feburary 6, or 7, 1880, with an English flrm 
for the purchase of that amount of steel rails. They were to arrive some time 
thereafter. As reliance was placed upon the money to be obtained from the 
sale of the old rails for the payment of the new, the directors of the corpora- 
tion, in conversations and by verbal instructions given from time to time 
before the completion of said contract, both at directors' meetings and at ocea- 
sional interviews elsewhere, but not by vote passed at any meeting, verbally 
authorized and instructed their président to sell the old rails belonging to said 
company and then upon the road-bed, and gave him full authority to do Avliat- 
ever was neeessary for that purpose. When Mr. James Murchie, the vice- 
président of said company, was about to leave St. Stephens for New York and 
the eastern cities in January/ 1880, upon business of his own, the président 
gave him express instructions to sell said old rails, the approximate weight of 
which was well understood, for 75 tons of old rails would be taken up by the 
laying 100 tons of new rails, and in pursuance of said instructions said 
Murchie, as vice-président of the company. entered at New Ilaven on January 
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31, 1880, into the written contract with the défendants for the sale of 1,000 
tons, and also for the sale of 200 to 600 tons, whieh contract is contained in 
plaintiff's Exhibits 1 and 2 hereto annexed.(a) 

On February 16, 1880, at a meeting of tlie directors of the plaintifE corpora- 
tion, the following votes were passed: 

" Eesolved, that the contract made by Mr. Murchie with Messrs. E. S. 
AVheeler & Co., of New Haven, be agreed to ; a mémorandum to this eftect to 
be f urnished to Mr. Murchie, to be forwarded to Messrs. Wheeler & Co. 

[After discussion upon another subject:] 

" Resolved, that the following sale of old rails made by Mr. James Murchie 
to Messrs. E. S. Wheeler & Co. be confirmed: 

" Sold E. S. Wheeler & Co. 1,000 tons of old rails for delivery in New York 
or New Haven, at thelr option, before August the Ist next, at thirty dollars 
($30) per ton of 2,000 Ibs., the duty to be paid by Wheeler & Co., and also 200 
to 600 for delivery in New York or New Haven, between August Ist and 
October Ist, at twenty-eight dollars ($28) per ton of 2,000 Ibs., the duty to be 
paid by Wheeler & Co. 

"In each case, cash against invoice, bill of lading; insurance policy in satis- 
factory company." 

On February 17, 1880, Mr. Murchie sent the défendants the letter hereto 
annexed, marked Défendants' Exhibit B.(6) On February 28, 1880, the défend- 
ants replied to sald letter of Murchie, and sent to him, as vice-président, the 
letter hereto annexed, marked Défendants' Exhibit D.,(e) which letter was duly 
received, but to which no reply was made. No other communication, verbal 
or written, passed between the plaintiflE and défendants until about June 10, 
1880, when Mr. Murchie called upon the défendants and asked them whether 
they would hâve those rails delivered in New Haven or New York, and said 
that the défendant was ready to deliver them, and that the tons were to be 
2,240 pounds each. 

The défendants declined to receive any rails upon the ground that the 
plaintifE had repudiated the contract of January 31st, or that it had ceased to 
exist by the plaintiff's act. The plaintiff thereupon sent the défendants the 
letter of June 14, 1880, hereto annexed and marked Défendants' Exhibit E,(q!) to 
which the plaintifE replied by letter of June 15, 1880, hereto annexed and 
marked Défendants' Exhibit F.(e) 

On June 30, 1880, the plaintiff tendered in fact, under the contract of Jan- 
uary 31, 1880, to the défendants a cargo of old iron rails of about 65 tons, of 
2,240 pounds to thé ton, at the city of New Haven, and the défendants 
declined to receive the same, or to say whère they should be delivered, 
whether at New Haven or New York, or to give any instructions whatever 
on the subject. 

The plaintiff, on August 10, 1880, sent to the défendant the letter of that 
date, hereto annexed and marked Plaintiff's Exhibit 3,(/) to which the défend- 
ant replied by letter of August 21, 1880, hereto annexed and marked Plain- 
tiff's Exhibit 4:.{g) Ail the letters hereinbefore mentioned were duly and sea- 
fionably received by the respective parties to whom they were sent. 

(o)Seepos»,381 (c) 1(1.386. (e)Id. (r)Id.387. 

<i.)ld. (i) 1(1.386. (/)W. 
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The défendants never received, tut alw.ays, after June 10, 1880, refnsed to 
receive, any of said 1,000 tons, or of said 600 tons, either at the city of Xew 
York or at New Haven, although the same were duly and properly tenderud 
to them ou June lOth, June 14th, June 30th, and August lOth. The plain- 
tiff had at said respective dates, and before August 1, 1880, 1,000 tons of rails 
for delivery under the con tract of January 31, 1880, and also had 600 other 
tons of rails betweeu August 1 and October 1, 1880, for delivery under said 
contract, and was, at said respective dates upon which tender was made, 
able, ready, willing, and anxÏQUs to deliver said iron, and to comply with the 
contract of January 31st by the delivery of 1,000 and 600 tons, of 2,240 pounds 
each. 

It was agreed (subjeet to the plaintifC's right of objection to the admission 
of évidence to prove the same, to which évidence and to the proof of which 
fact the plaintiff duly and seasonably objected upon the ground that the 
statutes hereinafter quoted show the meaning of the word"ton," but the 
court admitted the same, to w;hich ruling the plaintiff duly and seasonably 
objected) that a ton of iron rails or other scrap iron, when contracted for, or 
bought and sold in the markets of the cities of New York and of New Haven, 
by the uniform usage or custom of those markets, means, and on January 
31, 1880, meant, a ton of 2,240 pounds, unless the term of the contract evi- 
denced a différent meaning upon its face. 

The statute of the state of Connecticut, in force on January 31, 1880, and 
still in force, provides as follows: "In the sale of articles by avoirdupois 
wejght, 100 pounds shall constitute a hundred weight, and 2,000 pounds shall 
constitute a ton; and the aliquot parts of a hundred weight and of a ton shall 
be reckoued accordingly." By the statutes of New York, Maine, and the do- 
minion of Canada, ia force upon January 31, 1880, and still in force, 2,000 
pounds constitute a/ ton. The parliament of the douiinion of Canada lias 
control of weights and measures throughout the dominion, and its statute 
provides that every contract made in the dominion for any merchandise 
agreed for by weight or measure shall be deemed to be made and had aecord- 
ing to one of the dominion weights or measures, ascertained by said act, and 
if not so made, according to the metric System. 

On January 31, 1880, and when tlie contract of that date was entered into 
by and betvVeen the said Murchie, acting in behalf of and as the agent of said 
Company, and E. S. Wheeler, one of the défendants, and acting for said firin, 
each of said parties contracted for the sale and purchase of gross tons, in 
accordance with said custom, and each understood that he was contracting 
for tous of the customary weight, — that is, of 2,240 pounds each, — and each 
knew that the word " tons," as used in said contract, meant in his mind tons 
of 2,240 pounds each, and there was no misuuderstanding betweeu said per- 
sons as to the true intent and meaning of said contract. 

The plaintilï duly and seasonably objected to any évidence in regard to cus- 
tom or usage, or the understanding of Mr. Murchie as to the meaning of the 
Word "ton," but the same was admitted, and to said ruling the plaintiff duly 
and seasonably excepted, 

It was agreed that the list hereto annexed and marked Plaintiff's Exhibit 
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Xo. 6* correetly shows the market priée per ton of old iron rails in tlie mar- 
kets of the cities of New York and New Haven, at the dates lespectively as 
given, and that a ton of such rails or other scrap iron, when quoted for the 
market priée in said markets, ineans a ton of 2,240 pou.i>ds, the duty on such 
iron being eight dollars per ton of 2,240 pounds, apd included in said market 
priée. 

The damage to the plaintilï by reason of the refusai of the défendant to 
accept said 1,000 tons was the sum of $11,000; and the damage by reason of 
their refusai to accept said 600 tons was the sum of $5,400. 

The défendants' counsel asked Mr. E. S. Wheeler, the only défendant who 
made the contract or had any knowledge of the business, the folio wing ques- 
tions, to each one of which the witness gave the answers respectively written 
in response to the respective questions. To each one of said questions, and to 
each one of said answers, the plaintiff objected upon the ground that it was 
immaterial. The question and answer No. 2 was admitted to contradict a 
single statement in the testimony of Mr. Murchie. No. 8 was admitted, as 
was also the other testimony in regard to the meaning of the word " tons " as 
used in said contract, because a décision upon the question of admissibility 
became immaterial in view of the plaintiff's conduct in tendering gross tons, 
and to avoid dispute agreeing to the défendants' construction of the contract. 
No. 9 was excluded. Theremaining questions and answers were considered 
to be properly in évidence for the purpose of enabling the court to ascertain 
the effect of the silence of the plaintiff after the letter of Pebruary 28th upon 
the défendants' previous position in regard to the contract, the previous posi- 
tion having been that of afflrmance. To the rulings against the objection of 
the plaintiff, and to the ruling in favor of the objection of the plaintiff, the 
défendants duly and seasonably excepted. 

' No. 1. Beween January 21, and February 17, 1880, did you hâve any oppor- 
tunities of disposingof the 1,000 tons of rails about which you had coutracted 
with the pliiintiff? Atis. No. 1'. \Ve had repeated opportunities. Mr. Mur- 
chie called on Saturday, January 31st, and on Monday we could hâve sold the 
rails for that future delivery at $4 per ton profit, and on Tuesday at $5 per 
ton profit. . 

No. 2. Do you know of any manufactory in New Haven which uses old 
iron rails? Ans. No. 2. No. 

No. 3. State the object for which you bought tliese rails. Ans. No. 3. I 
bought thèse rails to sell, not to manufacture. 

No. 4. Had you other opportunities to sell thèse rails? Ans. No. i. We 
had other opportunities to sell, but thèse olïers were flrm offers, made by re- 
sponsible parties. 

No. 5. Why did you not take thèse offers ? Ans. No. 5. Because Mr. Mur- 
chie had come to us a stranger, representing a company of which we had 
never before heard, bringing no letter of introiliiction, and showing by bis 
conversation that he was not familiar with old rails, and because lie had sold 
them at much less than the market price of the day. I had grave suspicions 
whether we should get the property, and the aniount involveil was so large as 
to makeit prudent for us to investigate the character and lesponsibility of 
the sellers. That investigation we could not make without some delay. 

No. 6. After the letter of February 17th did you make any attenapt to sell 
the iron? Ans. No. 6. Ho. 

♦See pMf, page 387. 
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No. 7. Could you hâve sold it at a profit at that time? Ans. No. 7. We 
could hâve sold afc a large profit. 

No. 8. State iu regard to the truth of the stateraent» made in your letter 
of February 28th. Ans. No. 8. The statenients made in our letter of Febru- 
ary 28th are true. It correctly states our understaiiding of the coiitraet. 

No. 9. When did you flrst hear of the statute of Coiinecticut in regard to 
the meaning of the word "ton?" Ans. No. 9. I flrst heard of the statute of 
Connecticut about a month ago, from Mr. Beach. 

The statutea of New Brunswick, (Consolidated Statutes, 750,) provide 
that "the contraet of the agent of any corporation within the scope of his au- 
thority and the acts of a corporation shall be valid, though not authentiçated 
by their seal." 

The plaintifE did not intend by Its votes February 16th or by the letter of i'eb- 
ruary 17th to repudiate or abandon the contraet of January 31st. It did 
attempt by said votes to draw ffom the défendants a modification of said 
contraet. The défendants did not, by word or act, prier to June lOth, change 
their previous position in regard to the contraet, which position is stated in 
their letter of February 28th. 

The conclusion to which I hâve corne from the foregoing facts are 
as follows : 

1. That the président of the company was fuUy authorized to take 
ail steps necessary to sell the iron rails, although the authority was not 
conferred by vote of stockholders or directors ; that this power to sell 
was not limited to his personal action, but that he was also fuUy 
authorized to employ substitutes or agents, and that James Murchie 
was duly authorized to make the contraet of January 31, 1880, 

2. That the questions whether paroi évidence was admissible to 
explain the meaning of the word "ton," as used in the contraet of 
January 31, 1880, in view of the statutes hereinbefore specified, or 
whether paroi évidence was admissible to alter or vary the meaning 
of the Word from that given in said statutes, or either of them, are 
immaterial, inasmuch as the plaintiff, by its conduct in tendering 
tons of 2,240 pounds each, and by its letters of June 14th and August 
lOth, agreed, for the purpose of avoiding dispute, to the défendants' 
construction of the contraet, and, in fact, admitted that the contraet 
should be taken to mean gross tons. 

3. Neither the votes of February 16, nor the letter of Mr. Mur- 
chie of February 17, 1880, can fairly be considered a répudiation 
of the contraet, or an attempt to abandon it. The directors did not 
intend or want to repudiate or abandon, and no confirmation of the 
contraet was needed, but they desired, by an apparent misunderstand- 
ing of the terms of the contraet, to see whether the défendants would 
consent to such a modification of it as was suggested by the addition 
of the words "of 2,000 pounds. " But if thèse votes were a répudiation, 
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the xîefendants, by their letter of Pebruàry ^Stb, insisteài upon the 
exécution of the contract aceording to its true intent; and if it was 
then permitted to them to trèat the contract as at an énd by reàson of 
the disingenuouB conduct of the plaintifif 's directors, they refused to do 
so, and continuonsly held the plaintifE to strict performance. ., When 
the plaintiff performs, the défendant having continuously called for 
exécution of the contract, it is not compétent for him to refuse to accept 
performance. But if, upon notice by the promisor of an executory con- 
tract that he will not perform, the promisee accepta the situation, and 
treats the contracj; as at an end, th^ promisqr c^nnpt afterwards, by 
changing his mind, compel the promisee to accept performance. 

4. ^he sileijce of- the plaintiff, after the letter of Pebruary,;28th, 
raises ajnore doubtful questipn ; but, I think, assuming that this si- 
lence amounted to a notice of non-intention on its part to complète 
the contract for gross tons, that the défendants, by tHeir conduct, 
treated such notice of non-intention as inoperative, and insisted upon 
performance, and cannot, when, the plaintiff is ready and willing to 
perform, refuse to accept its tender. The natural effect of the plain- 
tiff's silence, after the letter of February 28th, was to create great 
uncertainty, and to cause conséquent annoyance and pecuniary loss 
to the défendants. Such pecuniary loss is not proved hère, for ï do 
not regard Mr. Wheeler's answers to questions 6 arid 7 as proving 
any loss to which he was subjeoted by the silence of the plaintiff, but 
cases may easily arise where such silence would be very injurious to 
the otber contracting party, and would be very censurable. Assum- 
ing that the défendants would hâve been justified in regarding this 
silence as a continued affirmation of the construction which was given 
in the vote of the diifeôtors to the contract, and as a wrongf ul putting 
an end tb it, they were silent oh their part, and continued to stand on 
the letter of February 28th, demanding performance. ■ When the 
plaintiff performs, if the défendant has not declared by his words or 
conduct, in regard to the subject-matter of the contract, that it is at 
an end, but has kept it alive and demanded fulfilment, he is bound to 
accept of performance. The law on the subject is stated in a récent 
English case by Chief Justice Gockburn as follows : 

"The law with référence to a contract to be perfoimed at a future time, 
when the party bound to performance announces prior to the time his inten- 
tion not to perform it, as established bythe cases of Hoohster v. DelatourAnA. 
the Danube & Blade 8ea Co. v. Z'enos on the one hand, and Avery v. Bowdm, 
Read v. Hoskins, and Banoick v. Buba on the other, may be thus stated: 
The promisee, if he pleases, may treat the notice of intention as inoperative, 
and await tbe time when the contract is to be executed, and then bold the 
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other party reaponsible for ail the conséquences of non-performance; but In 
that case he keeps the contract alive for the benefit of the other party as well 
as his own; he remains subject to ail his own obligations and liabilities under 
it, and enables the other party not only to complète the contract, if so ad- 
vised, notwithstanding his prevlous répudiation of it, but aiso to take advan- 
tage of any supervening circumstances whlch would justify him in declining 
to complète it. On the other hand, the promisee may, if he thinks proper, 
treat the répudiation of the other party as a wrongful putting an end to the 
contract, and may at once bring his action on a breach of it, and in such 
action he will be entitled to such damages as would hâve arisen from the non- 
performanceof the contract at the appoihtpd time, subject, however, toabate- 
ment in respect of any circumstances which may hâve afîorded him the means 
of mitigating his loss." 

5. The plaintiff is entitled to judgment for the Bum of $16,400, 
with interest at 6 per cent, upon $11,000 from August 1, 1880, and 
intereat upon $5,400 from October 1, 1880. 



PLAINTIFF'S EXHIBIT No. 1. 

New Ha yen, January 31, 1880. 
James Murehte,Esq.,Vice-Presldent New Brunswick & Canada Railroad— 
Deak Sir; "We bave this day bought of you, as représentative of the New 
Brunswick & Canada Eailroad Company, 1,000 tons old rails, for delivery in 
New Tork or New Haven, (at our option,) at $30, without duty, and delivery 
to be before August Ist, and also two (2) to six hundred tons for delivery in 
New York and New Haven, between August Ist and October Ist, at $28, 
without duty. Terms, in each case, cash, against invoice, B. L., and insurance 
policy in satisfactory company. 

Very respectfully, E. S. Wheelbe & Co. 

PLAINTIFF'S EXHIBIT No. 2. 

New Haven, January 31, 1880. 
E. S.Wheeler & Co., New Haven: We hereby accept your order of this date, 
and will deliver rails at price and on terms named. 

Kespectf uUy, New Brttnswick & Canada E. R. Co. 

James Mdechie, .Vice-Président. 

DEPENDANTS' EXHIBIT B. 

St. Stephens, February 17, 1880. 
Messrs. E. S. Wheeler t6 Co., New Haven — ^Deae Sirs: I herewith enclose 
a copy of resolution passed at our meeting of directors yesterday. This con- 
firmed the sale " inade by me to you," by the company, which was done on 
my arrivai home. The car wheels and chains that we had on hand were sold 
before I came home; we will hâve a large quantity by the time we ship our 
rails. Please acknowledge the above. 

Yours, truly, James Muechie. 
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Hew Brunswick & Canada Eailboad Company. 
Minute of a Resolution Passed at a Directors' Meeting, February 16, 1880. 

Besolved, that the foUowing sale of old rails, made by Mr. James Murchie 
to Messrs. E. S. Wheeler & Co., New Haven, Oonnectlcut, be conflrmed: 

"Sold Messrs. E. S. Wheeler & Go. 1,000 tons of old rails, for delivery in 
New York or New Haven, at their option, before August the Ist next, at 
thirty dollars ($30) per ton of 2,000 pounds, the duty to be paid by Wheeler & 
Co. ; and also 200 to 600 tons for delivery in New York or New. Hi^ven be- 
tween August Ist and October Ist, at twenty-eight ($28) per ton of 2,000 
pounds, the duty to be paid by Wheeler & Co. In each case, cash, againat in- 
voice, bill of lading. Insurance policy in satisfactory company. 

(True copy.) "F. H. Todd, Président," 

DEFENDANTS' EXHIBIT D. 

New Haven, February 28, 1880. 

James Mnrchie, Esq., Vice-Prestdent New Brunswick é Canada Railroad 
Company, Ht. Stephens, Canada — Deab Sie: We received duly your favor 
of the seventeenth instant, euclosing what purports to be a certified copy of 
a resolution adopted by the directors of the New Brunswick & Canada Rail- 
road Company in référence to the sale of old rails made by you, on behalf of 
that company, to us, on the thirty-first ùltimo. We assume that this resolu- 
tion was passed merely as matter of form, and a copy has been sent us for our 
information solely, as no mention was made at the time of the negotiations 
that you acted subject to any approval by your company. We understood; 
then, and understand now, that the sale made at that time on behalf of your 
company was an absolute and final unconditional sale. We do not understand 
further that this resolution was forwarded to us with the view of in any way 
modifying that sale in any of its terms. 

Furthermore, we understood at the time, and now understand,. that the 
number of pounds in each ton of this contract, there being no contrary spéci- 
fication when the contract was made, was not 2,000, but 2,240. Old rails, like 
other scrap and like pig iron, are bought and sold by the gross ton, not only 
in this market, but in every forelgn market. The custom of the trade flxing 
2,240 as the standard number of pounds in a tonof old rails is universal, and 
can be exeluded from operating on contracts only by distinct conditions flxing 
some other quantity. No such conditions were mentioned in the contract of 
your company with us, and we look, therefore, for the delivery of the rails 
within the dates named in the contract of your company, aud in " gross," not 
net tons. We make nodoubt but that your understanding of that contract is 
in accord with ours, and that in sofar as this resolution fixes a différent num- 
ber of pounds for each ton, that it so fixes them by an oversight on the part 
of the directors. We hope to hear from you at your early convenience. 
Very truly yours, 
[Signed] E. S. Wheelbk. 

v.l2,no.4— 25 
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DEFENDANTS' EXHtBIT E. 

69 Chtjrch Steeet, New Ha yen, Conn., June 14, 1880. 

Messrs. E. 8. Wheeler & Co. — Deae Sirs: We now hâve ready for delivery 
the 1,000 tons bf old rails sold you January 31, 1880, by contract of sale of 
thatdate, made by you and James Murehie, as representing the New Bruns- 
wick & Canada Railroïtd Company. By the terms of that contract the 1,000 
tons are to be delivered befOre August Ist next in New York or New Haven, 
at your option. 

Yon will please inf orm us at your early coavenience at which of those ports 
the railla shall be delivered. 

In your letter to Jaïnies Murehie, as vice-président of our company, of Feb- 
ruary 28th, last, you construé the contract as raeaning that the ton of rails 
specifled in that contract ig 2,240 pounds, or the gross ton. Now, without 
waiving any of our rights urider that contract, but to âvoid dispute, we ten- 
der you thé delivery of the thousand tons, at gross weight of 2,240 pounds to 
the ton, and ask your détermination whether the delivery shall be made at 
New Haven or New York. 

New BBtmswioK & Canada Railkoad Co. 
By F. A. PiKB, Spécial Agent. 

DEFENDANTS' EXHIBIT F. 

(Copy.) New Havbn, June 15, 1880. 

New Brunstoîoh & Canada Railroad Co. — Gentlemen: Your letter of yes- 
terday, advising that you are ready to deliver to us 1,000 tons of old rails, and 
asking us to designate a port of delivery, Is receivedi As we do not recognize 
the existence of any suoh contract of sale as your letter contemplâtes, we 
hâve no instructions to ofler upon the subject. It is true that we tried last 
winter to buy of you 1,000 gross tons of old rails, at a price which would hâve 
netted us a large profit; but this we had to lose, as your company insisted 
they were selling net tons, and no contract resulted upon which we could base 
our sales. Very truly yours, 

E. S. Wheeleb & Co. 

PLAINTIFF'S EXHIBIT NO. 3. 

69 Chueoh Stbeet, New Haven, Conn., Angust 10, 1880. 

Messrs. B. S. Wheeler & Co. — Dear Siks: By the terms of your contract 
with the New Brunswick & Canada Kailroad Company of the date of Janu- 
ary 31, 1880, you bought of the company 200 to 600 tons of old rails, to be 
delivered to you in New York or New Haven between August 1 and Octo- 
ber 1. 1880. We now hâve 600 tons of such old rails ready for delivery to 
you, and respectf ully inquire at which port, New York or New Haven, you 
wish the delivery to be made. 

In your letter to James Murehie, as vice-président of said railroad com- 
pany, of February 28th last, you construé the contract as meaning that the 
ton of rails specifled in that contract is 2,240 pounds, or the gross ton. Now, 
without waiving any of our rights under that contract, but to avoid dispute. 
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we tender you the deliveiy of the 600 tons at gross weight of 2,240 pounds to 
the ton, and ask your détermination whether thè delivery shall be made in 
New Haven or in îfew York, or whether, in view of your action concerning 
the 1,000 tons mentioned in the same contract, a delivery at ail shall be 
made. 

Eespectfully yours, 

Thb Ubw Beunswick & Canada Eailroah Compaky. 
By John W. Allin», Attorney. 

PLAmTIPF'S EXHIBIT NO. 4. 

New Haven, August 21, 1880. 
The New Brunswick <ê Canada Railway Company— Gentlemen: "We 
hâve your favor of the lOth inst., wherein you ask shipping instructions for 
eertain old rails under the terms of an alleged contract with us. Upon the 
flfteenth of June last, in answer to a similar request from you, we stated that 
we did not recognize the existence of any such contract and that we therefore 
had no instructions to offer. Our views regarding this matter hâve under- 
gone no change since our last letter on thîs subject, and we do not see that we 
can give you any further directions regarding the disposition of the rails 
named by you. 

Truly yours, B. S. Wheeleb & Co. 

PLAINTIFF'S EXHIBIT NO. 6. 

New Bbunswick & Canada Iîailroad Company vs, E. S. WnEBLEE & Co. 

(United State» Cvreuit Court, District of Gonneetieut. April Term, 1882.) 

In the above case it is agreed that the foUowing list correctly shows the 
market price per ton of old iron rails in the markets of the cities of New 
York and of New Haven, at the dates respectively as given, and that a ton of 
such rails or other scrap iron, when quoted for the market price in said 
markets, means a ton of 2,240 pounds, the duty on such iron being eight 
dollars per ton of 2,240 pounds, and included in said market price. 

It is also agreed (subject to the plaintifï's right of objection to the admis- 
sion of évidence to prove the faet) that a ton of said rails, or other scrap iron, 
when contracted for, or bought or sold in said market by the uniform usage 
or custom of those markets, means, and at the date of said alleged contract 
in controversy meant, a ton of 2,240 pounds, unless the terms of the contract 
evidenced a différent meaniug upon its face. 

Plaintiffs, 

By Ingbrsoli, & Alling. 

Défendants reserving right to offer évidence consistent with stipulation. 

By John S. Beaoh. 
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Nelson v. Graff and others. 

{Circuit Court, W. £). Michigan, S. D. May 29, 1882.) 

1. CoNVEuaioK — TiMBETi Seyered from IIealty— Right of. Action. 

A party may maintaia an action for a chatte! wliich hag become gucb by a 
wrongful severance from the realty ; and the fact that the owner of th;Ç realty 
has contracted to sell it, and that the severance of the trees was by the vendee, 
and that vendee held possession as licensee, lioensed to eut and remové'st'kind- 
ing timber on certain conditions, does net defeat the right of action bv the 
vendor. 

2. Samb— Value Enhauced— Rights of Owner. 

The fact that the trees, after beihg severed, hâve becn manufactured into 
shingles, and the value considerably enhanced, does not prevent the owner 
from having the chattel returned to him in its altered form. 

3. Same— Vendée in Possession — As Licensee. 

A vendee in possession of land under a contract of purchase is a tenant at 
will after default in payment. 8o, where a party obtatned possession of land 
under a contract of purchase with the license to eut timber on each 40 acres as 
often as he paid a stipulated proportion of the purchase price, and he made 
default in the payment of an instalment, the cutting of timber would be. a 
wrongful conversion, and he could not give a purchaser thereof lawf ul posses- 
sion of the timber, 

Eeplevin. 

Taggart, Stone é Earle, for plaintiff . 

Simonds, Fletclier de Wolf, for défendants. , 

WiTHEY, D. J. The testimony diseloses that Nelson was owner of 
160 acres of pine land, which in January, 1878, he agreed to sell by 
written contract to one Chandler for $4,800. Chandler paid at the time 
$1,200, and agreed to pay a like sum by November 16,, 1878,, June 
16, 1879, and January 16, 1880, with interest. The vexidor stipu- 
lated that Chandler should hâve possession of the premises, but it 
was stated that he should not eut or dispose of any timber standing 
on the land except as provided in the contract of sale. The provis- 
ion governing timber-cutting was in the following words : 

"And he is hereby granted the privilège of cutting, manuf acturing, and dis- 
posing of timber upon 40 acres of said laiid, aud no more, until the second 
payment of $1,200 and interest shall hâve been made, when the second party 
shall hâve the privilège of cutting and removing the timber from 40 acres 
more of the said land, and no more. And when the next payment of $1,200 
and interest shall be paid, the party of the second part shall hâve the privi- 
lège of cutting and removing timber from 40 acres more, and no more." 

The payment down entitled Chandler to eut and remove the timber 
from 40 acres; he made a second payment of $1,200, and was enti- 
tled to eut and remove the timber from another 40 acres. His pay- 
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ments then ceased, but he eut and removed the timber on 35 other 
acres, and sold the same to défendants, who manufacfcured the logs 
into shingles, being the property seized and replevied in this action 
by Nelson. There are 870,000 star shingles of the value of $2.15 
per 1,000, and 30,000 second shingles of the value of $1.10 per 
1,000, aggregating $1,903.50. The shingles were seized under the 
writ of replevin July 24, 1879. 

The légal title to the land was in Nelson and the timber was part 
of the realty. Under the contract to Chandler he aoquired an équi- 
table estate or interest in the land, and possession of it, with a 
restricted license to eut and remove timber, It is quite clear that 
the timber was wrongfuUy severed and converted by the vendee, for it 
was done, not under the license, but was a positive and plain viola- 
tion of the terms of the license. 

IJpon principle and the autljority of many judgments, it is mani- 
' fest that one can maintain, on the strength of his title to realty, an 
action for a chattel which bas become such by a wrongful severance 
from the premises ; and the reason is because it belongs to the owner 
of the land. There are modifications that would affeot such person's 
right to sue, but none of them affect this case. See KircherY. Schalk, 
39 N. J. Law E. 335, and cases there oited. 

The fact that the owner of the realty has contracted to sell it, and 
the fact that the severance of the trees was by the vendee, does riot, 
it is believed, interfère with the owner's right of action ; nor does the 
fact that the vendee held possession as a licensee, Hcensed to eut and 
remove standing timber from 40 acres and no more, so often as he 
paid $1,200, defeat replevin by the vendor. 

A vendee who should hâve paid the contract priée of the land 
would oecupy a more favorable footing. The vendor in such cir- 
cumstances would hâve the mère naked légal title without equities 
or other rights. He would be a trustée merely. 

If Chandler could hâve maintained replevin against a trespasser 
who should hâve severed and converted the timber, it does not fol- 
low that Nelson could not hâve replevied from such trespasser by 
virtue of his title to the timber. It is a familiar rule that one in 
the rightful possession of a chattel can maintain suit against any 
one wrongfully depriving him of it, though he may not be the owner. 
A bailee may do this, and so may the bailor, if the chattel owned by 
him has been converted. 

This is the case of a plaintiff asserting his right to a chattel based 
on his right as owner of the land from which the chattel has been 



severed wrongfully. The fact that the trees after being severed hâve 
been manufactured into shingles and the value oongidétàljly enhanced 
does not prevent the owner from having the chattel retumed to him 
in its altered form. Again, the fact that the défendants obtained 
the timber by purohase is not suffieient to defeat its recapture from 
them under the faots in this case. Défendants were put upon inquiry 
as to Chandler's rights. The records of the county disclosed title to 
the realty in Nelson. Defendauts were bound to take notice of this 
fact. They knew where Chandier eut the timber, and inquiries of 
the proper party would hâve insured them, in "ail probability, the 
knowledge that Chandier had no right to any timber at that time. 

Counsel for plaintiff cited Cooley, Torts, 5S; Ad^son, Torts, 410; 
21 Wall. 302; 9 Wall. 293; 21 Barb. 199. ' 

Défendants' counsel cited, among others,' 84 Mioh. 188; 39 Wis. 
515; 40 Mich. 286; 39 N. J. Law, 865. 

"If trees growing on land demised to a tetifent are eut by the lat- 
ter, or fixtures attached to a dwelling-house are seveted by the ten- 
ant, the laudlord bas an immédiate right of possessioil of the trees 
and fixtures so severed from the inheritance. They are his goods 
and chattels, and, if they are taken away from the demised premises, 
he may maintain an action for the conversion of them." 1 Addison, 
Torts, 453; Farrant v. Thompson, 5 Barn. & Aid. 828. The wrongful 
cutting of timber, without carrying it away, is a conversion. 8 Barr, 
294. 

It has been held in this state that a vendee in possession of land 
uûder a contract of purchase is a tenant at will after default in pay- 
ment. The contract in this case stipulâtes to that effect. See Crâne 
v. O'Reiley, 8 Mich. 312. If the property had come lawfuUy into 
the possession of défendants, a demand and refusai would hâve been 
necessary before replevying. Hère the conversion was wrongful by 
Chandier, and he could not give défendants lawful possession of the 
timber. 

Plaintiff is entitled to judgment for six cents damages, and that 
défendants did unlawfully detain, etc., and costs of suit, and it will 
be entered accordingly. 

See T?ie Timber Cases, 11 Ped. Eep. 81; United States v. SmitTi, Id. 487 
493; United States v. Mills, 9 I^ed. Eep. 684. 
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Palmbb V. Denveb & Bio Graîide Ry. Co. 

^Circuit Court, J). Colorado. May 12, 1882.) 

Damages— Defectitb Caboosb — Ikjubies — Action bt Emplote. 

In an action for damages for personal injury sustained by a railroad em- 
ployé, caused by a defective construction of employer's caboose, where it was 
shoTvn that the car was dangerous and liaMe to accident 'at ail times, and that 
the Company had knowledge of that fact, the plaintifE has a right of action. 

Euling on Demurrer. 

W. W. Cover and T. A. Green, for plaintiJBf. 

E. 0. Wolcott, for défendant. 

Hallett, D. J. In this case there bas been a good deal of discus- 
sion as tothe sufficiencyof the complaint. Asit now stands it is an 
action for injuries received by the plaintiff onaccount of the defective 
construction, as be allèges, of a caboose car attacbed to a freight 
train. The plaintiff was a brakeman in the service of the company, 
engaged in operating a freight train, and this car léft the track, which 
gave him such alarm that he sprung from it, and received some in- 
jury to bis shoulder by coming in contact with the earth. 

He avers that the car in which he was ridihg was not properly con- 
structed; that it had but four wheels, and thèse were attacbed to the 
car so firmly that there was no room for the wheels to accommodate 
themselves to the curves of the road; that whenever they came to a 
curve the car was likely to leave the track, as it did on this occasion. 
He avers that when the road was first opened, when the company ârst 
began to operate the road, many of the caboose cars were constmcted 
in thia way, but that they had been withdrawn, nearly ail of them^ — 
he does not say how many remained in use — that nearly ail of them 
had been withdrawn by the company, and others put in their 
place, of the ordinary pattern, which were adapted to the service; 
that he himself had no knowledge of the defect in the car ; it was so 
constructed as not to attract bis attention, and he went upon it with- 
out suspicion of danger in respect to its adaptability to the service, 
and that it would not keep the track. 

Assuming the facts to be as stated, I bave no doubt as to the right 
of action in the plaintiff. Of course we understand that employés 
in the service of a railroad company accept the ordinary hazards; 
such périls as are incident to the service. But it is also a rule that the 
company is bound to hâve safe and suitable machinery in operating 
their road, so as not to expose the people in their service to unneces- 
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sary dangers, such as may be avoided by reasonable care in the con- 
struction of their cars and other apparatus upon the road. 

At first I supposed that it was beyond question that the plaintiff 
must hâve been ignorant of the defect in the car in order to recover 
in the action. That is averred in this complaint, that he was igno- 
rant. After reading a great many cases I hâve some doubt now upon 
that proposition. 

It is a question in my mind whether such a defect as this — -itbeing 
averred, or the îacts being shown from which it would appfeair that 
the Company, having knowledge of the dangerous character of thé 
car, and the circumstance that some of the cars hàd been withdrawn 
from use, which may be said to afiPord some reasonable giroiind for 
belief on the part of the employés of the conapany that it was the 
intention of the company to withdraw ail of thetn from- usé very soon^ 
and in that way âmountirig almost to a promise thftt they would bé 
withdrawn — ^whether he might not recover even if it Shbuld appear 
that the character pf the car was kiiôVn to him. But that is not 
presented in this demurrer. The averment hère is that the defect 
was not known to him; that the cars generally in use ui)on the road 
were of a proper construction, and that this was a dan'gerouls car, 
and which was liable to accident at ail times. The company having 
knowledge of that fact, continuing to use it, it would seettû that the 
right of action is clear. 

The demurrer will be overruled. 



Bebney, Ex'x, etc., v. Deexel and others. 
{Circuit Court, 8. D. Nm York. June 10, 1882.) 

1. Estâtes av Deceasbd — Ancillary Lbttbhs. 

Under the gênerai averment that letters testamentary were Issued to the 
plaintiff, plaintiff'g right to maintain the action in her represeptative capacity 
may rest upon the grant of ancillary letters, the statute authorizing the letters 
to issue to the person named in the foreign letters, and the validity of her 
appointment cannot be assailed on the ground that she is an allea. 

2. SAME— JURtSDICTION OF StJRBOGATE. 

The décision of the surrogate as to the cpmpetency of a person to serve, to 
^hom letters testamentary were issuéd, cannot be collaterally attacked. 



Lord, Day & Lord, for plaintiff. 

Traey, Olmstead & Tracy, foi défendants. 
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Wallaoe, g. J, The demurrer to the complaint is not well taken. 
The averment that letters testamentary upon the will of the testator 
were duly issued to the plaintiff by the surrogate of the county of 
New York, under and by viriue of certain proceedings provided by 
Btatute, is a substantial complianee with section 532 of the Code of 
Civil Procédure, which dispenses with ail averments of the juris- 
dictional facts requisite to the judicial détermination of a court or 
offioer of spécial jurisdiction. 

Under this averment the plaintiff's right to maintain the action in 
her représentative capacity may rest upon the grant of ancillary 
letters. The validity of her appointment cannot be assaUed hère on 
the ground that she was an alien when appointed. The statute 
authorizes the letters to issue to the person named in the foreign 
letters. Code, § 2607. Indeed, in the absence of any adjudication 
by the state courts upon the question, I should hold that prior to the 
enactment of the section referred to, and under the statute of 1863, 
(chapter 403,) the incompetençy of an alien to serve as an exeoutor 
did not attaeh when the appointment was under ancillary letters. 
But if it be qonceded that an alien is not compétent to serve as an 
exeoutor, and the disability extends to the appointment under ancil- 
lary letters of the person named in the foreign will, the validity of 
the appointment cannot be assailed coUaterally. Conceding, for 
présent purposes, that the surrogate granted letters Jio an incom- 
pétent person, his détermination was an erroneous but not a void 
exercise of judicial power. He had jurisdiction; his détermination 
was not extrajudicial, but was within the limits of his jurisdiction; 
it involved the décision of a question of fact which he was the only 
authority, primarily, to solve. Suppose the surrogate had decided 
that the person appointed was not an alien, and therefore the ob- 
jections to the appointment on that ground should not be sustained, 
would it be contended that the décision could be attacked coUaterally ? 
Under the statutes the surrogate had the power to hear and déter- 
mine whether the plaintiff was compétent to aot as executrix. He 
therefore had jurisdiction over the subject-matter. He decided that 
she was compétent, and that décision is conclusivô until reversed. 
A wrong décision does not impair the power to décide on the validity 
of the décision when questioned coUaterally. It is not necessary to 
cité authorities; for thèse f amiliaf principles, but the case of Canjolle 
V. Ferrie, 13 WaU. 465, is qùïte in point. Thère the surrogate was 
required by the statute to grant letters tp the relatives of the de- 
ceased, who would be entitJed to suoce^d to his personal estate, and 
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i-t was held that his décision was eonclusive when sought'to be 
attacked coUaterally by showing that the letters were not issued to 
such relatives. 

Inasmnch as, underthe allégations of the complaint, the authority 
of the executors of Berney's will dépends upon the lawof France, and 
it must be assumed from the averments that they had no power to 
dispose of the bonds in suit, it is not necessary to discuss the 
effect of a sale under a power of attorney from the executors accord- 
ing to the law of this country. 

The demurrer is overruled. Défendants may answer within 20 
days on payment of costs of demurrer. 



FfiBUNGHCYSEN, Beoeiver, etc., v. Baldwin and others. 

{District Court, D. New Jertey. June 3, 1882.) 

JimisDiCTioN— RBCBiVBiRs AS Ofmcehb OF United Stateb. 

À receiver of a national bank is an offlcer of the United States, and as anch 
may sue in theiederal courts in the district in which such bauls is located. 

Demurrer to Plea. 

A. Q.Keasbey, U. S. Dist. Atty., for receiver. 

Courtlandt & R. Wayne Parker, for défendants. 

Nixon, D. J. This casé arises upon demurrer to a plea. Freder- 
ick Frelinghuysen, the receiver of the Mechanics' National Bank of 
Newark, bas brought suit against Oscar L. Baldwin, the late cashier, 
and his sureties upon their bond to the corporation conditioned for 
the faithful diseha,rge of his duties as cashier. The plea deràurred 
to avers that ail the parties to the bond are citizens of the state of 
New Jersey, and that the court has no jurisdiction in such a case. By 
the provisions of the national banking act the comptroUer of the cur- 
rency is authorized, with the concurrence of the secretary of the treas- 
ury, under certain circumstances not necessary to be hère stated, 
to appoint a receiver to wind up the aff airs of the association. Sec- 
tion 5191 of the Eevised Statutes. Such receiver, after giving the 
bond and security required by the comptroUer, takes possession of 
the books, records, and assets of every description of the association ; 
collecta ail debts, dues, and claims belonging to it; and under thô 
direction of a court of compétent jurisdictioti may sell or compound 
aU bad or doubtful debts, and dispose of ail the real and personal 
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property; and, wnen necessary to pay the debts of the association, 
may enforee the individual liability oï the stockholders. His duties 
are to convert ail the assets into money and to pay the same to the 
treasurer of the United States, subject totheorderof the comptroUer, 
and to make report to that officer of ail his proceedings. Section 
5234. He is thus the agent of the United States for the perform- 
ance of specified duties, and by section 380 of the Eevised Statutes 
ail his suits should be conducted by the district attorney of the 
United States for the district in which they are pending. 

The discharge of thèse duties necessarily implies the right of ap- 
pealing to some court for aid ; and the question raised by the demur- 
rer is whether he may go in his own name into the district or circuit 
court of the United States for the collection of the debts or claims of 
the association. The fourth subdivision of section 563 of the Ee- 
vised Statutes confers upon the district courts jurisdiction of ail suits 
at cominOn law brought by the United States, or by any officer 
thereof authorized by a law of congréss to sue. ^This is a substantial 
re-enactment of the fourth section ,of the act of March 3, 1815. The 
présent suit is one at common law,- instituted by- a receiver, who is 
authorized by law to sue.' He is clearly withinthie'statute, if he is, 
in any proper sensé, an officer of the government. , Eeceivers are 
always regarded as officers of some sort. When appointe^, by a 
court they are the officers of the court. When p.ppointed by lawful 
authority to do the work which congréss charged the gpvernment to 
perform, why should they not be considered officers of the govern- 
ment ? Th^ second subdivision of the second section of the second 
article of the constitution of the United States has référence to the 
appointment of officers of the United States, and the last clause 
authorizes congréss by law to vest the appointment of such inferio,r 
officers as thjey think proper in the président, alone, iu the c«urts of 
law, or in the heads of departments. The secretary of the treasury 
is the head of the treasury department. Section 233. By section 
3.2é the conaptrollej: of the currency is.the ohief officer of a bureau of 
the treasury department, charged with . the exécution «f ail lawa 
passed by congréss xelating to the issue and régulation of a national 
currency, secured hj United State» bonds. This officer, in easeaof 
theinsolvency,of the association, appoints a rôceiver, through whose 
instrumentality the assets are turned into the treasury of the United 
States; but the comptroUer performs this, as well as ail other duties, 
under^the gênerai direction qf the sçpretary of the tjeasury* 
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It is difficult to perceive on principle -why appointments thus made 
are not appointments by the head of a department of the govemment^ 
and why persons thus designated and cbarged with the performance 
of such duties should not be regarded as officers of the United States. 
The décisions of the suprême court, under analogous statutes, passed 
years before the one under considération was enacted, afford us naa- 
terial aid in determining the question. 

By the twenty-first section of the act of March 2, 1799, (section 2621 
of theEevised Statutes,) the coUectors of customs are authorized, with 
the approbation of the secretary of the treasury, to employ proper 
persons as "weighers, gaugers, measurers, and inspectors," and the 
courts bave uniformly held that the congress, by such an enactrnent, 
was exercising its constitutional power of vesting by law in the head 
of a department the appointment oî officers of the government. U. S. 
Y. Sears, 1 Gall. 221 ; U. S. v. Bachelder, 2 Gall, 15 ; Sanfordy. Boyd, 2 
Cranch, C. G, 78 ; tJ. S.v. Bar^on,'G'û-p. 439. Again, by tlle feùb-treas- 
ury act of August 6, 1846, congress empowered the président' to nomi- 
nate and appoint four assistant treasurers of the United States, One of 
whom was to be located at the city of Boston, in the state of Massa- 
chusetts. By the gênerai appropriation act of July 23, 1866, such 
assistant treasurer was authorized to appoint, with the 'approbatibii 
of the secretary of the treasury, certain clerks in the office for the 
safe-keeping, transferring, and disbursing the public moneys. It was 
held by the suprême court in U. S. v. Hartwell, 6 Wall. 385, that such 
clerks were officers of the United States, and were subiect to ail the 
penalties prescribed by the law against officers for the loaning to third 
persons any portion of thé public naoneys entrusted to them for safe- 
keeping. But in the présent case we are not left to tljç analogies oi 
other acts. It bas been expressly decided, in every instance where 
the question bas been raised and discussed, that receivers appointed 
under the national banking act are officers of the government, and 
as such are entitled under the spécifie provisions of law to çue. Thus 
inPiatt V. Beach, 2 Ben. 303, aftet full argument and due délibération, 
judge Benedict, of the eastern district of New York, came to the con- 
clusion that the receiver was an officer of the United States, and hence 
was compétent to maintain actions, at oomman law in thô fédéral 
courts for the collection of claims due to the association at tho date of 
his appoin-tment. He bas beén foUowed by Judge. Blatchford, in the 
Southern district, in the case of Stanton v.Wilkegon,' 8 Ben..357.; 

In Kennedy v. G-ibson, 8 Wall. 498, the plaintiff i^esided in New 
York, and waô the rédeiver of the Merchants' National Bank of 
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Washington, and brougbt bis suit against certain stockholdera in 
the circuit court of the United States for the district of Maryland. 
It is coneeded that the case turned upon other matters, and that the 
question involved hère was not necessarily before the court in that 
case. But Mr. Justice Swayne, speaking for the whole court, in the 
conclusion of the opinion says : 

"The fifty-ninth section directs that 'ail suits andproceedings arising out of 
the provisions of this act, in which the United States or its otflcers or agents 
shall be parties, shall be conducted by the district attorneys of the several 
districts, under the direction and supervision of the soliciter of the treasury.' 
Considering this section in connection with the succeeding section, the impli- 
cation is clear that receivers also may sue in the courts of the United States 
by virtue of the act, without rtference to the ïooality of their personai citizen- 
ship." ' 

Two years after^yards the late Justice Clifford, in delivering the 
opinion of the same court in the Bank of Bethel v. Pahquioqw Bank, 
14 Wall. 401, took occasion, as it would seem unnecessarily, to go 
out of bis way to allude to and reiterate the correctness of the rule 
thus stated. 

The demurrer to the plea is sustained, with costs. Ibe défendants 
bave leave to plead witbiu twenty days. 



Chicago Tebolooioal Seminabt v. Gaob. 

iPiircuU Court, N. D. JlUnoi*. May 15, 1882.) 

L Taxes— Entobobmbnt op Patmeiït— Objections to VAi,n)iTT. 

The proceedmg to enforce the payment of taxes by a sale of the lots ts, in a 
certain sensé, a proceeding in rem against the property, but the owner has a 
right to be heard at the time the judgment is asked for; but if he fails to 
appear and make known his objections, he is concluded by the judgment. 
2. Same— JuDGMEiTT — Coi.im.tebal Attaok. 

When a tax-payer has been cited, and has had his day in court to say why 
judgment should not be rendered against his land, he cannot af ter wards attaok 
the judgment collaterally. 

David FaUs, for complainant. 

A, N. Gage, for défendant. 

Blodgett, D. J. This biil was filed on the twenty-second day of 
April, 1880, to set aside a tax sale as a cloud upon complainant's 
"title. The bill allèges that complainant is owner in fee of certain 
lots in this city, described in the bill; tbat in ls74 state, coùnty, 
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and other taxes, to the amount of $56, were assessed on the lots in 
question, and on the twenty-fourth of September, 1875, at a tax sale 
by ttie treasurer of Cook county, the lots were forfeitecl to thei state 
for the amount of taxes and costs; that in the year 1875 state, 
county, city, and other taxes were assessed on the lots to the amount 
of $117.19 ; that a large proportion of such levy was illégal, being for 
items of expeuditure by the city of Chicago, for the payment of which 
the city had no right to appropriate money and levy taxes for the pay- 
ment of the same ; and that the amount of taxes for which the lots we^e 
forfeited to the state in 1875 was also extended against them in 1875, 
with the taxes of the latter year, and that at the tax sale for 1876 
the lots were again forfeited to the state; that in 1876 the lots were 
assessed for the taxes of that year, and the taxes of 187é and 1875, 
for which the lots had been forfeited the preceding year, were added 
to the levy of the latter year ; that judgment was eutered against the 
lots for the taxes of 1876, and the back taxes of 1874 and 1875, and 
on the twentieth of September, 1877, the lots, were sold for such taxes 
and costs, which amounted to $442.61, and défendant Asahel Gage 
became the purchaser ; that the time for rédemption had expired, but 
the purchaser had taken out no deed, but was threatening to do so. 

No irregularity or illegality js charged in the levy of such taxes, 
and the judgments and sales, except that certain of the city taxes 
were illegally levied; that is, that the city appropriation bill and tax 
Içvy contained certain items, making about 13 per cent, qf theentire 
levy for the year 1875, which the city had no right to ooUect by tax- 
ation. Wherefore, complainant claims that the sale is whoUy void, 
and prays to bave the same set aside as a cloud upon its title. 

To this bill défendant Asahel Gage bas filed a plea setting out the 
levy of the taxes by the proper authoritiesof the county, city, and 
town for the years 1874 and 1875; the non-payment thereof; the 
application for judgment and rendition of judgment in eaoh year, 
and forfeiture of the lots to the state for want of bidders at the first 
two tax sales; the levy of the taxes of 1876 and the addition thereto 
of the amounts for which the lots had been forfeited the preceding 
years ; the non-payment of thèse taxes ; the retum of the lots as 
délinquant for the taxes of 1876; the publication of notice and qther 
steps required for the purpose of making the tax sale ; the rendition 
of judgment, and the sale in pursuance of such judgment, and the 
purchase of the lots by the défendant for the amount of taxes,, inter- 
est, and costs adjudged against the lots, and submits that complain- 
ant is barred by such judgment from alleging the illegality of a pajt 
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of such taxes as a reason for avoiding and setting aside his purchases. 
The sufSciency of this plea as an answer to complainant's bill is the 
only question now raised. 

A eareful examination of the plea shows a fnll compiiance, se far 
as I am able to note, with ail the prerequisites to make a valid tax 
sale. No appearance was œade by the owner of the lots, or any one 
in his behalf, at the time of the' application for judgmeut, and no 
objections to the entry of judgment were made. So far as thèse lots 
are concemed, judgment, as shown by the plea, was rendered by 
default, no cause against judgment being shown; but complainànt 
insists thât as the suprême court of this state, on appeal, in a case 
where the owner of lots appeared before the county court on applica- 
tion for judgment and resisted the same by reason of the illegality of 
certain portions of the levy, decided such tax to be illégal and the 
whole levy vitiated thereby, therefore thèse items can now be at- 
tàôked collaterally and the sale declared void by reason of thô ille- 
gality of a portion of the tax. 

There is no dispute butwhat a very large proportion of thèse taxes 
was lawfuUy levied and a charge upon this property. The law pro- 
vides for a hearing as to the validity of taxes at the time the judg- 
ment is asked for. The proeeeding to enf orce the payment of taxes by 
a sale of the lots is, in a certain sensé, a proeeeding in rem against 
the property; but the owner has a right to be heard, and if he bas 
any reason to urge against the validity of the tax, or any part of it, 
it is his duty to make it known then. He has his day in court at 
that time ; and, if he fails to appear and make known his objections, 
it seems to me, upon every principle of judicial action, he must be 
eoncluded and barred by the judgment. After the judgment has been 
rendered, and the property sold in pursuance thereof, the owner ought 
not, it seems to me, to be allowed to go behind the judgment and dissect 
the tax ; and if he can find an illégal item of expenditure, for which the 
municipality has made an appropriation, which has been included in 
the levy, to hâve the whole assessment and the proceedings of judg- 
ment and sale declared void. 

Counsel for complainànt relies upon Bellevïlle Nail Co. v. People, 
98 m. 399, in which it is said that the "judgment of county court for 
taxes is not conclusive upon the owner of the liability of the land for 
taxes assessed on it." In the light of the later cases of Gage v. Busse 
and Gage v. Parker, decided by the same court at its récent term, I 
do not think that the force should be given to the expression which I 
hâve quoted from the opinion above which is claimed by the learned 
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counsel for the complainant. It must be noted in the first place this 
case of the Belleville NaU Co. v. People was where an aipplication was 
made for judgment, and not a case like this, where the judgment is 
attacked collaterally. There the owner of the property appeared on 
the application for judgment and resisted the entry of judgment on 
the ground of the illegality of the tax, claiming that it, being a Per- 
sonal tax, was not a lien on the real estate which li»,d changed 
hands ; and the expression used in the opinion as to the binding char- 
aqter of a judgment of this kind upon the owner of the property it 
seems to me ia only obiter, as it was not necessary for tbe cpurt to 
use any sach expression in deciding the case as it did. That case 
was where the owner of the property had appeared àiid was then 
resisting the entry of judgment; but hère the complainant kept still 
and allowed judgment to be rendered against the property, allowed 
the sale to take place and fedeçaptiôn to go by; and now, on the 
ground that some years before a few items had crept into the appro- 
priation bills of the city which the city had no right to levy a tax for, 
seeks to gb behiûd the judgment and ëet aside the tax sale as wholly 
void. The suprême court, in the làter case of Gage v. Parker, not 
reported, bas almost in express terms, without referring to the Belle- 
ville Nail Co. Case, overruled the principle asserted in that case, 
where there is no appearance on application for judgment. It seenïs 
to me that when the tax-payer bas been cited into court in the man- 
ner required by the statute, and bas had bis day in court to say why 
judgment should not be rendered against bis land, be should not 
afterwards be heard to attaek the judgment collaterally. 

This court should, it seems to me, give fuli force to the judgment 
of this county court, clothed as that court was with full power to hear 
and détermine every question touching the validity of those taxes. 

Every citizen and land-owner knows that bis property is subject 
to the burdens of the government, and is assessed at certain times 
and under stated forms of proceeding, and if he wishes to resist such 
charges on the ground of illégal assessment, or for any other reason, 
he should do it when the court is open to hear him; and if he neglects 
to appear and show cause against the judgment, and judgment is 
rendered against the property, I think it must be held conclusive. 

I therefore think this plea suflBciently answers the charges of this 
bill, and a,n order will be entered to that efifeot. 
v.l2,no.4— 26 
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United States v. TniuBiB Thousand Eight Hondbed and Eiqhtï 

Boxes, etc. 

{District Court, D. California. June 2, 1882.) 

OnSTOMS DUTIES— SMUGaiiHTG— CONDEMNATION OF PbOPKRTT BbiZED. 

Where a quantity of opium was seized by officers, the burden of proof is on 
the claimant to show that the property seized was of domestic manufacture and 
not liable for customs duties ; and if he fails to explain the difilculties of the 
case by the production of proof s within his power to produce, " condemnation 
foUows from the defects of testimony on the part of such claimant." And 
where the claimant haa it in his power to prodace the best and most satisfactory 
évidence to repel the presumption which the law has raised against him, and 
he omits to do so and contents himself with the weaker évidence, the presump- 
tion is "turned against him that the highest and best évidence going to the 
reality and truth of the transaction would not be favorable ta the defence." 

A. P. Van Duzer, Asst. U. S. Atty,, on behalf of the United Statea. 

Geo. W. Towle, Jr., for claimants, W. H. L. Barnes, of oounsel. 

HoFFMAN, D. J. On the night of the third of January, between 12 
and 1 o'clock, as officers Egan and Smith, of the harbor police, were 
on duty patroUing the bay along the city front, their attention was 
attracted to a boat, which, when first discovered, was at a short dis- 
tance from the stem of the steamer City of Tokio, then recently 
arrived from China. They at first supposed it to be the custom- 
house lookout boat,, but observing that she had pulled ont from t,he 
stern of the steamer their suspicions were aroused, and they gave 
chase. The boat they were pursuing seemed desirous of escaping, 
but as she was heavily laden, and was rowed by only one pair of 
seuils, while their own boat was light and rowed by both officers, she 
was Boon overhauled. When they had approached within a short 
distance of the boat the officers hailed her and ordered her to stop. 
Whether the order was obeyed they are unable to state, as theboat's 
oars were muffled. On coming along-side the boat the officers 
inquired of the men in charge of her what they had on board. The 
reply was that they did not know. One of the officers then put out 
his hand and felt one of the packages. He at once reçognized by 
the Sound that it was a tin case, and concluded that the package con- 
tained opium. The men were then placed under arrest and hand- 
cuffed. They were much exçited, and repeatedly begged the officers 
to take the stuff and let them go. The officers refused to listen to 
their entreaties, and the boat was taken to the Folsom-street wharf, in 
tow of the patrol boat, when the men were landed, and by officer 
Smith conducted to the nearest police station. 
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Officer Egan remained in charge of the boat and ils contents, and 
while awaiting officer Smith's return he observed a mau looking 
around as if trying to discover where the boat was. After the return 
of officer Smith, and while the opium was being landed on the wharf, 
both officers approached the man who had been observed on the look- 
out. ' He declined to speak with them both, saying, "One at a time ; I 
want to do business with'one at a time." Officer Smith then with- 
drew, and the man, who gave his name as Kennedy, offered Mr. Egan 
at first |2,000 and subsequently $10,000 if he would let the arrested 
men go; tellinghim he might "keepthe stuff," that he did not want 
to be exposed, etc. This proposai was rejected by the officer. Sub- 
stantially the same propositions were made to officers Smith and 
Metzler, the latter of whom had come from the police station to assist 
in unloading the boat. To each of thèse officers he claimed to be 
interested in or to be the owner of the boat and her cargo. He said 
his name was Kennedy. One of the parties arrested, and who has 
since been indicted, is named Kennedy, and is the claimant in the 
présent suit. On the crew list of thè steamer City of Tokio appears 
the name of Kennedy as steerage steward. There are said to be three 
brothers of that name. 

I hâve omitted to mention that to one of the officers the Kennedy 
who appeared on the wharf stated that he was regularly engaged in 
the smuggling business, and that if the officer would discharge the 
prisoners he would put him "in the wây of making many a dollar;" 
and to another, when proposing that he should keep "the stuff," he 
offered to show him where he could sell it. The admission of this 
testimony was strenuously objected to on behalf of the claimant, 
unlesB it should be shown aliunde that Kennedy was connected with 
the goods or with the claimant. I think it clearly admissible as part 
of the rea gesta or circumstances attending the seizure. The inquiry 
hère is not as to the gailt or innocence of persons accused of smug- 
gling, but as to the guilty or innocent character of the goods seized. 
Any circumstance tending to show that they were illicit or smuggled 
goods oan be proved with a view of impressing on them a guilty 
character. Nor can any proper narrative of the seizure be given if 
any material circumstance attending it be omitted. 

Some time after midnight, on a boisterons and stormy night, a 
deeply-laden boat, with muffied oars, is discovered in the immédiate 
vicinity of a recently-arrived China steamer. When overhauled the 
men in charge profess ignorance of her lading. She is found to be 
laden with 100 packages, each containing 40 five-taçl boxes of opium, 
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the value of which was in the neigbborhood of $20,000. On being 
arrested the men in cbarga made repeâted offers to surrender this 
valuable property as the priée of their libération ; and à short time 
after, when the boat bas reached the wharf and before the contents 
are unladen, a person who had apparently been on the watch 
approacbes the officers with offers of large bribes, claims to be the 
owner of or interested in the goods, and avows himself engaged in the 
smuggling business. Certainly no one of thèse circumstances should 
be withheld from the knowledge or withdrawn from the considération 
of any one seriously inquiring into the true charaeter of the goods in 
question. U. S. y. Nine Tranks, 6 Eep. (N. S.) 613. 

On the morning after the seizure the packages were taken tO the 
United States appraiser's building and delivered to the oustom-house 
authorities. They consisted of 194 tin cases, eaoh containing 20 
five-tael boxes of opium. Thèse tin cases and the boxes containing 
the opium in external appearance exactly resembled the cases and 
boxes in which opium is imported from China. So close was this 
resemblance as to brands, stamps, labels, etc., and the size and 
shape of the packages, that it was impossible to distinguish, by any 
external signs, the seized opium from the imported article. 

Infurther proof that the goods under seizure were foreign imported 
opium the prosecution called a Chinese witness, who professed to be 
an expert, and testified that he had been employed at Hong Kong in 
the manufacture of opium. A sample of the opium seized was pre- 
sented to him. After testing it in the présence of the court, by 
burnîng and smoking, he pronounced it to be of Hong Kong man- 
ufacture. 

It was also shownon the part of the United States that by the 
régulations of the cUstom-house a duty-paid stamp is attached to ail 
packages of foreign opium which bave been regularly imported and 
entered. No such stamps were found on the packages under seizure. 
It is unnecessaiy to d'well on this circumstance, for it is not pre- 
tended that duties bave been paid on the goodson trial. Thedefence, 
when sobsequently developed, ■vfas based on the contention tbat they 
were of domestic manufacture and not subjeet to duty. On thèse 
proofs the court was of opinion that not only had a clearrçase of 
probable cause of seizure been made out by the govemment, but that 
a very ationg prima /acte case for condamnation had been shown, and 
tha,tth& onu$ probàndi vf»s on the cla,ima.ut. '■. 

Before proceeding to examine the proofs ofïered by the claimant, 
what constitutes probable cause, and what is the natureof the "bur- 
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den of proof " which the law casts upon him, must first be considered. 
Section 909 of the Eevised Statutea of the United States is as fol- 
lowB : 

" In suits or informations brought wlien any seizure is made pursuant to 
any aet providing for or regulating the collection of duties on imports or 
tonnage, if the property is claimed by any person the burden of proof shall 
be upon such claimant: provided, that probable came is shown for such prose- 
cution, to be judged of by the court." 

This provision, -which was originally adopted in 1799, bas been 
frequently applied and expounded by the courts. In Locke v. V. S. 
7 Cranch, 339, Marshall, C, J., observes : 

"It is contended that probable cause means prima fade évidence, or, in 
other words, such évidence, as in the absence of exculpatory proof, would jus- 
tify condemnation, This argument is very satisfactorily answered oh the 
part of the United States by the observation that; this would render t^e pro- 
vision totally inoperative. It may be added that the term 'probable cause,' 
according to its usual acceptation, means less than évidence which wonld jus- 
tify condemnation, and in ail cases of seizure has a flxed and well-known 
raeaning. Il; implies a, seizure made under circumstancea which warrant sus- 
picion. In this, its légal sensé, the court must understand the term to hâve 
been used by congress." 

In the case of John Griffin, 15 Wall. 33, the suprême court says: 
"The case as thus made amounts to something more than' the prob- 
able cause which, by section 71 of the aet of 1799, throws the onuspro- 
handi on the claimant of the tessel. It is à clear prima fade case, 
and^ both by the statute and the ordinary riiles of évidence, required 
of the claimant such testimony as should satisfactorily rebut the pre- 
sumption of guilt -which it raised." Thèse, observations apply with 
equal force to the case at bar, There can, I think, be no doubt 'that 
a prima facie case for condemnation was made by the government, and 
that the onus probandî wàs thrown upon the claimant, and it bécame 
his duty "to satisfactorily rebut the presumption of guilt whicïi it 
ràised." This duty could only.be discharged by the production of the 
best évidence of which the nature of the case admitted. In the case 
of The Luminary, 8 Wheat. 407, the suprême court says: 

"AVhen the orius probandî is thrown on the claimant in ^U instance or 
revenue causé by a prima faCieçasQ made ouf on the part of th^ jrosecution, 
and the claimant fails to expîain the difflcuUies of the ca.^e by the ,pr9duction 
of papers and other évidence which must be in his possession or under his 
control, condemnation follows from the de/eçts of tentimony on tlie part qf 
the claimant." 
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It •will be noted that in the case at bar there were not merely "diffi- 
cultiea" to be "explained," but positive testimony that the goods were 
of Hong Kong manufacture, and that they had not passed through 
the custom-house- If so, they must necessarily hâve been smuggled ; 
a conclusion strongly corroborated by ail the circumstances attending 
the seizure. 

In the case of Clifton v. U. S. 4 How. 247, the suprême court says: 

" Under thèse circumstances the claimant was called upon by the strongest 
considération, personal and légal, if innocent, to bring to the support of his 
defence the very best évidence that was in his possession or under his control. 
ïhis évidence was certainly within his reach, and probably in his counting- 
room ; namely, the proof of the actual cost of the goods at the place of expor- 
tation. He not ohly neglected to fumish it and contented himself with weaker 
évidence, but even refused to furnish it on the call of thegovernment, leaving, 
therefore, the obvious presumption to be turned against him that the highest 
and best évidence going to the reality and truth of the transaction would not 
be favorable to the defence. 

" One of the gênerai rules of évidence, of universal application, is that the 
best évidence of disputed facts must be produced of whieh the nature of the 
case wDl admit. This i*ule, speahing technically, applies only ta the distinc- 
tion between primary and secondary évidence; but the reason assigned for 
the application of the rule in a technical sensé is equally applicable, and is 
frequently applied to the distinction between the higher and inferior degree 
of proof, speaking in the more gênerai and enlarged sensé of the terms, when 
tendered as évidence of a fact. The meaning of the rule is not that the courts 
require the strongest possible assurance of the matters in question, but that 
no évidence shall be admitted which, from the nature of the case, supposes 
still greater évidence behind in the parties' possession or power; because the 
absence of the primary évidence raises a presumption that if produced it 
would give a complexion to the case at least unfavorable, if not directly ad- 
verse, to the interest of the party. * • * For a like reason, even in cases 
where the higher and inferior testimony cannot be resolved into primary and 
secondary évidence, technically, so as to compel the production of the higher, 
and the inferior is therefore admissible and compétent without flrst account- 
ing for the other, the same presumption exists in fuU force and effect against 
the party withholding the better évidence, especially when it appears or has 
been shown to be in his possession or power, and must and should in ail cases 
exercise no ineonsiderable influence in assignitig to the inferior proof the de- 
gree of crédit to whieh it is rightf uUy entitled. It is well observed by Mr. Evans, 
(2 Evans' Pothier, 149,) in substance, that if the weaker and less satisfactory 
évidence is given and relied on, in support of a fact, when it is apparent to 
the court and jury that proof of a more direct and explicit character was 
witliin the power of the party, the same caution which rejects the secondary 
évidence will awaken distrust and suspicion of the weaker and less satisfac- 
tory, and that it may well be presumed if the more perfect exposition had 
been given it would hâve laid open deficieiicies and objections which the 
more obscure and uucertain testimony was iutended to conceal," 
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Guided by the prineipies thus clearly enunciated by the suprême 
court, I proceed to consider, as briefly as may be, the évidence offered 
by the claimant to repel the véhément presumption of guiit raised by 
the case made by the prosecution. 

The first évidence on the part of the defenee was the testimony 
tending to show that the opium in question was not, and could not 
hâve been, taken from the Tokio. 

It seems that, from some grounds not explained, the custom-house 
authorities had been led to suspect that an attempt to smuggle opium 
from the Tokio was in contemplation. The force of night watchmen 
was therefore increased, and the necessity of vigilance strongly im- 
pressed upon at least some of them. AU the watchmen on duty on 
the night in question, includtng both watches, — ^those on duty up to 
and after 12, midnight, — were examiued. They denied having seen 
any goods taken from the ship. It may be conceded that so large a 
quantity of opium, exceeding in weight à ton, could not hâve been 
discharged from the steamer into a boat along-side without the com- 
plicity of the watchmen on board the vessel, or gross aiid almost 
inconceivable négligence on their part. Thèse witnesses, therefore, 
appear on the stand to exonerate themselves by their own testimony 
from the imputations which the theory of the case advanced by the 
government casts upon them. They are not disinterested witpesses. 
I speak now of the watchmen on the deck of the steamer. The dis- 
charge of the opium, if it in fact occurred, might easily hâve escaped 
the notice of the watchmen posted on the wharf. In estimating the 
credibility of those who must bave witnessed the transaction, if it 
took place, the circumstances under which they appear upon the 
stand are not to be lost sight of. 

Both of the harbor police officers testify that when they had ap- 
proached within a short distance of the Tokio they were hailed from 
the steamer. To the inquiry what boat that was, they replied, 
"Police boat." I see no reason whatever for discrediting their state- 
ment. They hâve proved their fidelity under circumstances which, 
to officers less honest, might hâve presented an irrésistible tempta- 
tion. It is a fact worthy of notice that ail the night watch deny 
having heard thèse hails. 

In rebuttal of the Chinese expert testimony offered by the govern- 
ment, the claimant produced other Chinese experts to show that the 
opium seized was manufactured in this city. 

"With a view of testing their skill or veracity th^ government pro- 
duced from the bonded warehouse several boxes of ppium proved to 



408 FBDEBAL lŒPOBTEB. 

have been recently îmported from China. Thèse, with other similar 
samples of the opium under seizure, were carefuUy wrapped up and 
submitted to the experts, under circumstances which seemed to pre- 
clude the possibility of their knowing from which of the two lots of 
opium the particular sample submitted to them was taken. They 
proceeded to test them by burning, inhaling, etc., in most instances 
subjecting the sample to several tests. In almost every instance they 
pronounced the seized opium to be San Francisco opium, and the 
custom-house opium to be Hong Kong opium. Thèse expérimenta 
must, I think, in fairness be taken as establishing the fact that the 
witnesses were able to distinguish the seized from the custom-housè 
opium by the tests they applied. But this is ail they establish. 

The further and vital fact that the seized opium was of San Fran- 
cisco manufacture rests upon their déclarations of their opinion. 
No proof was offered to show that only one kind or quality of opium 
is manufactured at Hong Kong.' I présume I amat libei*ty to notice 
the generally-aecepted commercial fact that opium prepaïed for 
smoking is largely manufactured in China, both from the India opium 
and from the native article. 

The defence relied on, as bas been already stated, was that the 
opium seized was manufactured in this city from imported orude 
opium. The suspicious circumstances attending the seizure are ex- 
plained by the suggestion that the objeot of the midnight expédition 
of the boat with muffled oars, etc., was to clandestinely place the 
opium on board the steamer City of Sydney, then bound to Honolulu, 
with a view of smuggling it into that port, where, being a probibited 
article, it commands a high price. If such be indeed the facts of the 
case, they afford, whatever may be thought of the morality of the 
enterprise, a valid defence to this prosecution, for no offenoe against 
the laws of the United States has been committed. 

But the court, when such a defence is set up, has a right to exact 
that it should be satisfactorily made out by the production of the 
best proofs that the nature of the case will admit. The fraud relied 
on as a defence was not only a fraud upon the laws of a friendly for- 
eign power, but a fràud upon the American owners of the City of 
Sydney, who were to be not merely cheated of their freight, but 
exposed to confiscation or severe penalties if the proposed smuggling 
adventure should be detected by the Hawaiian authorities. 

In support of this defence a witness was called who testifled that 
he was a water-tender on board the City of Bidney, and that he was 
employed to seoure and secrète on board of this steamer a boat-load of 
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opium on the night of the seizure. His story was not unaccompanied 
by improbabilities ; but as he stated tbat the engagement was made 
■with him alone, and that he alone was on the ■vç;atch to receive the 
opium, the statement could not readily be disproved. It received no 
corrobora tion from the claimant, who forbore to offer himself as a 
witness. 

But, assuming it to be true, it bears but remotely and indirectly 
upon the vital issue in the case. It may be true that the claimant 
proposed to smuggle this opium into Honolulu, and it may also be 
true that he had previously smuggled it into this port. 

In further support of the defence set up, a drayman, named Sher- 
idan, testified with great minuteness of détail to having hauled, 
by order of the claimant, on the evening of the seizure, two dray- 
loads of goods to a wharf ou the city front, where they were trans- 
ferred to a boat in waiting to receive them. Thèse goods, the dray- 
man stated, he received at a store in the Chinese quarter from a Chi- 
naman whom he pointed out in court. The testimony of this witness 
was wholly uncorroborated, notwithstanding that corroboration was 
easy if the story was true. Neither the claimant nor the boatman, 
nor the Chinaman from whom the opium was said to hâve been 
obtained, wàs called to the stand. 

To rebut this testimony the United States produced three witnesses 
who testified that Sheridan spent the whole of the evening in ques- 
tion in their company at the Théâtre Comique, a free-concert saloon 
in this city. The credibility of thèse witnesses was vehemently 
assailed by the counsel for the claimant. No formai attempt to 
impeach them, however, was made. From their cross-examinîition 
it appeared that they were young men of respectable familles, but 
probably somewhat addioted, as unfortunately is too common in this 
city, to idleness, and perhaps dissipation. I see no reason for abso- 
lutely discarding their testimony. It must be accepted as at least 
casting a doubt upon the truth of Sheridan's statement, and as seri- 
ously impairing the strength of the case, which the claimant was 
bound to make out by satisfactory proofs. 

A driver in the employment of Sheridan was also called by the 
proseéution. He testified that on the night in question he slept in the 
stable where Sheridan's horses and dray were kept, and that they were 
not taken out of the stable during the night. Upon this witness I 
place little reliance. He was unable to identify the night in question 
except by the fact that it was his habit to sleep in the stable. But 
it was shown by other testimony that his habits were very irregular. 
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and he diselosed uniniatakable signa of personal hostility tb Sheridan., 
The last and most perplexing circumstance connected with this case 
remains to be considered. The opium geized was packed in tin cases, 
each containing 20 five-tael boxes. In every one of the cases that was 
opened was found a fragment of a newspaper, published in this city, 
of a date so récent as to preclnde the possibility of its having been 
sent to Hong Kong and there inserted in the cases when they were 
packed. Thèse pièces of newspa^ers must therefore hâve been intro- 
dirced into the cases after their arrivai at this port, and as the lids 
or covers of the cases were fonnd closely eoldered, the opération 
would hâve required much time and very extensive complicity or 
extraoi?dinary négligence on the part of the ofiScers in charge of th& 



But, on the supposition that the opium was in fa,ct manufactured 
in this city and packed hère, with what object could thèse papera 
hâve been inserted in the cases? The suggestion was thrown ont at 
the trial that it might hâve been to apprise the accomplices at 
Honolulu of the true character of the opium. But this could more 
easily hâve been done by letter or communicated orally by the 
claimant, who, it is said, was to accompany the goods to Honolulu. 
A more probable motive would seem to be, to furnish the apparent 
évidence of the domestic manufacture of the goods, which is now 
relied on in this case. If, then, the opium was of domestic manufac- 
ture, and the papers were inserted to furnish évidence of that fact in 
case of seizure, why was not the simpler and more effectuai method 
resorted to of procuring from the custom-house authorities stamps 
which, by the régulations, may on the application of the manufacturer 
be attached to ail packages of manufactured opium ? But thèse stamps 
would, it is to be presumed, hâve been furnished only after an inves- 
tigation and the vérification of the true character of the goods, by 
ascertaining when and by whom they were manufactured, where the 
crude opium was obtained, and when and by what vessel imported. 
It may not unreasonably be suspected that the parties were not 
prepared to invite such an investigation, especially as in the trial of 
this case they hâve studiously withheld ail information on thèse 
points, which, if established in their favor, would hâve furnished a 
complets and unanswerable defence to the prosecution. The fore- 
going présents, it is believed, a sufficiently complète statement of the 
proofs offered on the part of the claimant. It is évident that the 
case présents but a single issue of fact, viz. : Was the opium manu- 
factured in this city or imported? The claimant contends that a 
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quantity of opium weighing more than a ton and of the value of 
nearly $20,000 was manufactured in this city, purchased by him, 
and placed in a boat to be clandestinely laden on board the City of 
Sidney. The onm probandi was on him to establish thèse faets, and 
by the production of the best évidence the nature of the case admitted. 
He was himself a compétent witness. He is not produced on the 
stand. The person from whom his drayman states he obtained the 
opium, though présent in court, is not called as a witness. If so large 
a transaction in fact occurrwi, he could no doubt hâve corroborated 
the statements with regard to it by the production of his books and 
an account of the mode in which he was paid. He could hâve 
indicated the name of the manufacturer, and the latter could hâve 
shown the place of the manufacture, how and from whom he obtained 
the crude opium, and, possibly, when and by what vessel it was 
imported. If the facts be as contended by the elaimant, the more 
searching the inquiry the more clearly would the truth hâve been 
made manifest. Evidence on thèse points, though within his reach, 
he bas withheld. He bas not even called the boatman to corroborate 
his drayman, though the latter was contradicted by three witnesses. 

It was suggested at the bar that the elaimant might be unwilling 
to appear on the stand where, on cross-examination, he might be 
compelled to make compromising disclosures with regard to his opér- 
ations in the Sandwich islands and his confederates in that kingdom. 
But he and one of his employés are under indictment for a crime for 
which, if convicted, they may be sent to the state prison. A large 
amount of property is staked upon the resuit of the cause now on 
trial. If the facts be as he claims, his testimony in support of them 
would go far to secure the restoration of the goods and his exonéra- 
tion from the charge for which he is indicted, while his silence has, 
under the décisions, a most damaging, if not fatal, effect upon his cause. 
It would seem that the inducements to him to testify, if the facts be 
as the defence claims, are far stronger than any motives for silence 
afforded by the fear of compromising his associâtes at Honolulu, or 
of breaking up his illicit but lucrative opérations at that port. 

My conclusion is that no plainer or stronger case could be pre- 
sented for the application of the rules of décision laid down by the 
suprême court in the cases which bave been cited, viz., that where 
the burden of proof is thrown upon the elaimant, and he fails to 
explain the difficulties of the case by the production of proofs within 
his power to produce, "condemnation foUows from the defects of testi- 
mony on the part of the elaimant;" and, further, that where the claim- 
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ant bas it in his power to produce the best and most satisfaetory évi- 
dence to repel tbe presumption which the law bas raised against him, 
and he omits to do so and contents bimself with the weaker évidence, 
the presumption "is turned against him, the highest and best évi- 
dence, going to the reality and truth of tbe transaction, would aot be 
favorable to the defence." 

I do not deem it necessary to examine the proofs of other illicit 
opérations in Hong Kong by the claîmant, which seem to be afiforded 
by his intercepted correspondence. I place the décision of the case 
on the grounds aboveindioated. A decree of condemuation must be 
entered. 



United States v. A Lot of Silk Umbeellas.* 

[Circuit Court, E. D. Louiiiana. June, 1881.) 

1, Revenue — PENAiTiES and FoHFErruKEs — iMroirrs— Rev. 8t. f 2809, 

To incur a forfeiture under section 2S09 of the Revised Statutes, whicL 
relates to the importation of merchandise into the United States from abioad, 
there must be an intentional onaission from tho manilost. 

2. CosTS— Rbasckable Ground fob SEiztritK — Rbv. St. § 970. 

Under section 970 of the Revised Statutes, the fact that the goods seized were 
not on the manifest shows that there was reasonable grouud for seizoïe anf) 
claimant cannot recover costs. 

A. H. Léonard, Dist. Att'y, for the United States. 

Alfred Shaw, for claimant. 

Pahdee, C. J. As shown by the évidence, the conduct of goven» 
ment officiais seizing thèse libelled goods was not creditable, or calcu- 
lated to further the true interests of the government or fqster the 
commerce of the port. The conduct of the officiais in the examining 
room, in destroying the labels and marks to prevent identity of the 
goods, was highly reprehensible. They should bave been reported and 
discharged. The government is not the enemy of commerce nor of 
importers. The forfeiture of the goods seized is asked under the pro- 
visions of section 2809, Eev. St., for not being included in the mani- 
fest. This section provides for a fine or penalty on the master equal 
to the value of the merchandise not included in the manifest, and the 
forfeiture of ail such goods belonging or consigned to the master, 
mate, officers, or crew of such vessel. The évidence in this case is to 
the efifect that the goods were not included in the manifest; they were 

*Reported by Joseph P. Hornor, E?q., of the New Orléans bar. 
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not ship stores, nor were they deseribed in the list of stores. The 
goods were not of the kind, (say the umbrellas, baskets, cloak, etc.,) 
or of the quantity, (say shirtsand opodeldoc.) suitable for shipstores. 
The manifest shows no passengers. There was no such ooncealment 
as showed an intent to smuggle. The seizure was made the same day 
the manifest was sworn to, and the testinony of the captain and mate, 
and the conduct of both, are to the efïect that the omission of the 
goods from the manifest was an oversight. AU the goods except the 
umbrellas, — but ône, — the opodeldoc, the shirts, and baskets, are 
proved to hâve belonged and been consigned to Henric R. Piodaiuga, a 
merchant of this city not belonging to the vessel, and werefamily prés- 
ents sent to him by his relatives in Genoa. Thèse goods were under 
$200 in value, and might hâve been admittéd to entry upon appraise- 
ment without invoice. ïreasury Eeg. § 337. 

The goods shown to hâve belonged to Piccaluga cannot be forfeited 
in this proceeding, as they are not covered by section 2809, Rev. St. 

As to the remaining goods, the question to be decided is whether 
the omission punished by penalty and forfeiture under section 2809, 
Rev. St., must be an omission complète, with intent, or may be any 
bare omission, whether intentional or accidentai. The statement of 
this question seems to. suggest the answer. 

Intent is necessary for any criminal or pénal violation of apro- 
hibitory law. It is a gênerai rule, and unless there are adjudioated 
cases by the United States courts to the contrary under the revenue 
laws of the United States I shall so hold in this case. My attention 
has been called to no such cases, and I know of none. In the case 
of U. S. V. 8â Boxes of Siigar, where the sugar was libelled beèause 
entered for payment of duties under a false dénomination, with a view 
to defraud the revenue, Judge McLean, organ of the suprême court, 
says : "The statute under which thèse sugars were seized and con- 
demned is a highly pénal law, and should, in conformity with the rule 
on the subject, be construed strictly. If, either through accident or 
mistake, the sugars were entered by a différent denominatioù from 
what their quality required, a forfeiture is not incurred." 7 Pet. 463. 

The principle will apply to this case, a,lthough no direct élément 
of fraud is charged. 

To be perfectiy clear, what I hold is that to incur forfeiture under 
section 2809, Rev. St., there must be an intentional omission from the 
manifest. 

Of course, in cases under that section the usual rule would govern, 
80 far as making a case for the government is concerned. The gov- 
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ernment shows the act, and from the act and its circumstances tlie 
intent is inferred, until negatived by claimants' évidence. 

The goods seized in this case not being on the manifest, and not- 
■withstanding the criticisms made on the mode of seizure, I am of the 
opinion there was reasonable ground for seizure. See section 970, 
Kev. St. 

A judgment wUl, therefore, be entered in this case reversing the 
judgment of the district court, dismissing the libel of the United 
States, and ordering the restoration of the proceeds of goods and 
merchandise seized, libelled, and sold to the claimants, but allowing 
claimants no costs. 

See U. S. V. Three Tnmks, 8 Fed, Eep. 583. 



Amy & Co. ». City oi- Selma.* 

{Circuit Uourt, M. D. Alabama. May, 1882.) 

Thh Act of the Legislatube of Aiabama of Pebhuabt 23, 1872, befealb the 
Act op Fbbbuary 8, 1866. 

The tax authorized to be levied to pay the principal and Interest of the bonded 
debt of the clty of Selma, and to create a sinking fund therefor, is to be in lieu 
of ail taxes now assessed ; and the act f urther ezcepts the act of 1859-60 from 
its opération. Hence the act of 1866, authorizing the levy of a 1 per cent, tax, 
is repealed. 

" Including one excludes ail others." 

Mandamus to Levy Tax. Demurrer to retum. 

Pettus é Dawson, for relators. 

Brooks ê White, for respondents. , 

Pabdeb, g. J. It is not necessary to state ail the facts of this case 
in order to make my ruling understood. It is sufficient to say that 
relators claim a right to the levy of the spécifie 1 per cent, tax, as pro- 
vided by the act of the Alabama législature, approved February 8, 1866, 
under which act relators' bonds, now merged in judgment, were is- 
sued. The respondents, in their retum, claim that the aùthority to 
levy the tax of 1 per cent, under the act of 1866, was repealed and 
superseded by an act of the Alabama législature, approved February 
23, 1872, entitled "An act to authorize the mayor and council of the 
city of Selma to establish and provide a sinking fund for the pay- 
ment of the principal and interest of the bonded debt of said city." 

♦Reported by Joseph P. Homor, Esq., of the New Orléans bar. 



TJNITED STATES V. TICHBNOB. *15 

And further, that subséquent to the passage of the said act, after 
varions negotiations between relators and the agents of the city of 
Selma, relators accepted the terms of the act, extended the time of 
payment of their bonds then past due, accepted new coupons to be 
attached to their bonds, and for a considération of 5 pér cent., under 
the guise of commissions for agency, waived théir rights, if any tiiey 
had, to the spécifie tax of 1 per cent, authorized by the act of 1866. 
Also, that since 1872 relators hâve demànded, receivéd, and accepted 
large sums from the sinking fund created by the, act of 1872, and 
thereby accepted said act. There can be no doubt that the relators' 
rights under the act of 1866 are unaffected by the act of 1872, unless 
by contract or conduct they hâve waived sucb rights. Thé return 
naakes the square. issue of such waive^, npt only by setting forth the 
alleged contract in writing, of da.te March 1, 1872, but by alleging 
subséquent agreements and considérations paid therefor. m If the 
issue were made solely on the written agreement, I am inclined to 
think that, considering the terms of the agreement, the respondents' 
return might be held insufficient on demurrer. A question bas been 
made.^s to whether the act of 1872 really repeals the authority given 
by the act of 1866 to levy the 1 per cent, tax therein specified. 

I am of thé opinion that a fair construction of the act of 1872 
leaves no question of that kind. The tax authorized to be levied tq 
pay the principal and interest of the bonded debt of the city of 
Selma, and to croate a sinking fund therefor, is to be "in lieu of ail 
taxes now assessed," and the act further excepts the act of 1859-^60 
from its opération. "Including one excludes ail others." 

For thèse reasons the demurrer to the return ought to be oyer- 
ruled, and it is so ordered. 



United States v. Tichenoe and others. 

{Circuit Court, D. Oregon. June 5, 1882.) 

Réservation of Public Lands ts Oreoon. 

By the passage ôf the donation act of September 27, 1850, (9 8t. 497,) and the 
amendment thereto ol February 14, 1853, (10 Bt. 158,) congress disposed of ail 
the public lands in Oregon to persons wio were or should become settlers 
thereon and otherwise comply with the provisions of such act, except, among 
others, such portions thereof as might be designated by the authority of the 
président for certain military purposes and " other needful public uses," not 
exceeding 640 acres at any one point or place for a fort, nor more than 20 acres 
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for any otlier purpose. HM, (1) that wliile an order issued by the secrc- 
tary of war desigcating à réservation under this act for a military post or 
station may be presumed to hâve been made by the authorlty of the président 
until the contrary appearsj no such presumption arises in case such order is 
made by any one else, and therefore an order issued by the military otflcer in 
command oif the department directing the establishment of " a military réserva- 
tion " at Port Orford, Oregon, is void and of no effect; (2) that a valîd désig- 
nation of a réservation for military or light-house purposes must indicate or 
describe with reasonable certainty, in some public document or record, the 
quantity, limits, and location of such réservation, and the same ought to be 
noted, as soon as practicable, on the plat of the survey of the township ; and 
(3) that such a réservation, if designated so as to substaniially exceed the 
quantity allowed by law, is illégal and void. 

2. Patekt Issubd Contraby to La-w. 

When it appears on the face of a patent that it was issued contrary to law, 
it is void, and a court of law will so pronounce ; but nevertheless the United 
States is entitled tomàlntain a suit in equity to hâve such void patent cancelled. 

3. POSBESSORT RiGHT OF ÏHaBEIED SBTTLBR. 

A married settler, under the donation act, prîor to completion of his résidence 
and cultivation, may abandon or dispose of his possessory right or location 
without the consent of his wife. 

4. Lands — PmicHASB OF, FOR THB United Statbs. 

A conveyancè of lands to the United S'ates is void and inoperative uniess the 
purchase is authorized by congress. Section 3736 of the Kevised Btatutes. 

6. Fort— Mbaning of the Tehm. 

The term " fort," as used in the donation act implies a place of more per- 
' manence and strength than a mère frontier camp, post, or station. 

6. Port Okford. 

Congress never authorized nor provided for the érection or maintenance pf a 
" fort " at Port Orford. 

7. Promise Made under Illesal Abbebt. 

The arrest and éviction pf the défendant William Tichenor, in 1864, from 
his donation claim at Port Orford, or that portion of it said to hâve been a 
•' military réservation," and his subseqiient imprisonment by military force 
and without process of law, were illégal acts, and any promise extorted from 
him as a condition of his libération, ooncerning his future claim to the prem- 
ises, was and is void and of no effect ; neither would a verbal promise of non- 
claim, however induced or made, be sufflcient to aiîect his right to or interest 
in the premises. 

8. Allégation of Phaud. 

It is not sufflcient to allège in a bîll to set asîde the patent to a " settler " 
that it was " fraudulently " obtained by means of " false proof," but the acts 
constituting the fraud should be substantially stated. 

9. BbSIDENCE and CtlLTIVATION OF A " SbTTLBK " 

A settler under the donation act is not required to réside "ail over" his 
claim, nor to cultivate the whole of it, and therefore his proof of résidence and 
cultivation is not false if he actually resided anywhere within the exterior Unes 
of the claim and cultivated any portion of it. 

10. Lapsb of Time. 

Mère lapse of time is a defence in equity in cases not within the opération of 
the stalute of limitations. 
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11. Salb of Public Lands. 

A gale of public landa unauthorized by law îa void, and the purchaser thereat 
acquires no right thereby, wlietlier he knew or did not know of eucà want of 
authority. 

Suit to Annul a Patent. 

Rvfiis Mallory, for plaintiff. 

William Strong, for défendants. 

Edward W. McGraw filed a brief for défendants. 

Before Sawybe, Ç. J., and Deadt, D. J. 

Dbady, D. j. This suit was commenced on August 25, 1880, 
against the défendants William Tichenor and Elizabeth, bis wife, to 
set aside and cancel the patent issued to said défendants on Febru- 
ary 6, 1866, for the donation claim No. 37, the same, as alleged, 
being parts of sections 32 and 33 in township 32 S., of range 15 W., 
of the Wallamet meridian, and situate in Curry county, Oregon, so 
far as the same includes a certain "military réservation;" ortbat the 
défendants be declared the trustées thereof for the plaintiff, and 
required to convey the same to it. On April 13, 1881, a supple- 
mental bill was filed, in which the death of the défendant Elizabeth 
Tichenor was alleged, and by which her children, Jacob B. Tichenor, 
Anna Dart, and Sarah B. McGraw, and the husbands of the two lat- 
ter, George Dart and Edward W. McGraw, were made défendants in 
the suit. The bill allèges — 

That in July, 1851, the défendant ■William Tichenor settled upon said 
donation No. 37 under the donation act of September 27, 1850, and immedi- 
ately laid out a town thereon, which he called Port Orford ; that in Septem- 
ber, 1851, Lient. Wyman, of the United States army, with the consent of 
William Tichenor, erected some buildings upon a portion oif said town site 
for the use of the United States soldiers when stationed at that point ; " that 
on October 16, 1851, Geu. Hitchcock, then in command of the United States 
troops stationed at that place, ordered that a military réservation be estab- 
lished there, and that a tract of land be seleeted and set apart and reserved 
for that purpose;" that soon after, and in pursuance of said order, said Wy- 
man " caused a tract of land to be marked out for and as a military reserve," 
including the buildings atoresaid, and bounded, so far as it was within the 
lines of said donation, as follows : " Beginning where the east Une of Ked- 
wood Street in said town of Port Orford prolonged strikes the south line of 
Tichenor's claim ; thence aloiig said prolonged line and its continuation, the 
east side of Eedwood street, to the south-east corner of Eedwood street and 
Third street ; thence along the south side of Third street and said side contin- 
ued until it strikes the west line of Tichenor's claim, thence along said line 
in a southerly direction to the south-west corner of Tichenor's claim ; thence 
along the south line of Tichenor's claim to the point of beginning," — of Which 
v.l2,no.4— 27 
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acts said "William Tichenor had notice and consented thereto, and thafc about 
March 17, 1852, said " military réservation was duly published ;" that said 
■William Tichenor and Elizabeth, his wife, released the premises "to the 
department quartermaster gênerai for the use of the United States," and 
thereafter, on October 24, 1852, in order the more fuUy and certainly to 
secure the same to the United States, said défendants " released and quit- 
claimed to the United States ail rightor interest" in the premises, and"aban- 
doned the same to the United States ;" that on September 11, 1854, " the prés- 
ident of the United States formally declared a réservation for light-house 
purposes, at said Port Orford, that incladed said portion of the réservation as 
well as other lands not within the limits of said donation ;" that about Sep- 
tember 29, 1856> said William Tichenor made the proof of his four years' rés- 
idence and cultivation upon the donation claim aforesai<i, as required by said 
donation act, before the ofHcers of the proper land-office, and " fraudulently " 
included therein so much of the réservation aforesaid as fell within the Unes 
of his donation, " whereas, in truth and in fact, he had not so resided upon, 
oultivated, or claimed " the same " as part of his donation " after " the said 
military réservation was marked out;" that "by means of said false proof ", 
said William Tichenor " induced the offlcers of the United States," on Febru- 
ary 5, 1866, to issue a patent for the whole of said donation, including the 
tract so reserved, to himself and wife — the north half to the former and the 
south half to the latter; that the portion of said réservation included in said 
patent lies within the wife's half of the donation, and the said patent was art 
far procured by said William Tichenor " in fraud of the righta of the United 
States." 

The bill then proceeds with a sort of a restatement of the case 
upon "information and belief," to the' effect that after said réserva- 
tion was marked out, said William Tichenor Burrendered ail control 
of the portion within his donation to the United States; that after- 
wards said William Tichenor was appointed collector of oustoms at 
the port of Port Orford, before which time the troops had been with- 
drawn from said place and the réservation left in charge of an agent 
of the United States; that by permission of the United States he 
occupied one of the buildings on said réservation as collector afore- 
said, but afterwards made a claim to the same as against the United 
States, whereupon he was removed therefrom and the premises again 
placed in the charge of an agent; that in October, 1864, said William 
Tichenor and others drove said agent "away from said premises by 
force," and they were arrested therefor "by the military authorities 
of the United States" and imprisoned in Fort Âlcatraz "for a consid- 
érable time ; " that upon being released from said imprisonment said 
William Tichenor "pledged his word of honor that he would not 
interfère with or. in any manner lay claim to the said réservation," 
but notwithstanding such pledge "he afterwards laid claim to said 
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land and made final proof of résidence and cultivation thereof, as 
hereinbefore stated, and so fraudulently and wrongfuUy procured the 
patent therefor, as àerein stated. The défendants demur to the bill, 
and for cause of demurrer say — 

(1) The court has no jurisdiction because the plaintiff has an adéquate 
remedy at law ; (2) the plaintiff is not eutitled to the relief asked upon the 
case stated; (3) the bill is multifarious; (4) it is without equity, in this: 
(as) The boundaries and extent of the alleged réservation are not given with 
any certainty or exactness, nor does it appear that it included the promises in 
controversy; (6) it does not appear that it was made for a "fort," nor that it 
does not exceed 20 acres in extent, but the contrary; (c) the réservation doea 
not appear to hâve been made on public lands, nor that it was made under 
the authority of the président; (d) no facts constitutiug the alleged fraud on 
the part of the défendant "William Tichenor are stated ; (e) the alleged réser- 
vation is void, as appears from the bill ; and (/) that Elizabeth did not exé- 
cute a légal conveyance of the promises to the plaintiff. 

There are no maps or diagrams of the locality of the Tichenor 
donation or the alleged réservation attached to the bill, and the de- 
scription of the premises contained in it conveys no definite or cer- 
tain information as to their location or quantity, unless référence is 
had to the public surveys. Authenticated copies of thèse and of the 
patent to the Tichenors, with a copy of the proofs upon whieh it is- 
sued, and the officiai survey of the donation No. 37 thereto attached, 
were submitted by counsel for the plaintiff on the argument of the 
demurrer, and the facts contained in them will be referred to and 
oonsidered as a part of the bill, or as officiai acts of the executive 
department of the government within the judicial knowledge of the 
court. / 

And first, the bill is incorrect in describing the donation No. 37, 
in effect, as being only parts of sections 32 and 33 of township 31 
south, of range 16 west. From the surveys it appears that said 
donation comprises 404.14 acres in said sections 32 and 33, and 
also 237.20 acres in sections 4 and 5 of township 33 south, of the 
same range; and that the premises in controversy in this suit lie 
whoUy in the south-west quarter of said section 5, and probably con- 
tain not to exceed 20 acres, while the remainder of the réservation 
marked out as alleged in the bill lies immediately to the westward 
of the Tichenor donation, and taken altogether contains over 200 
acres. 

The allégation that the défendant, William Tichenor, after his re- 
lease from Alcatraz in 1864, made final proof of his résidence and 
cultivation on the donation No. 37, is also erroneous as appears from 
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the bill itself and the documents submitted therevith, said final proof 
having been made some eight years before that date. 

On an extract from "the surveyor general's map of Oregon," at 
Bundry points on the Une of the coast, of whieh Port Orford is one, 
certain circular-shaped tracts, containing no specified qnantity, were 
surrounded with a blue shading, and on September 11, 1854, the 
président indorsed thereon: "Let the tracts shaded blue on the 
•within diagram be reserved for light-house purposes. 

[Signed] " Feanklin Pierob." 

On September 15, 1854, this diagram was sent by the commis- 
sioner of the gênerai land-office to the surveyor gênerai of Oregon, 
with a letter informing him that the président "has directed the rés- 
ervation of a sufficient quantity of land at each point for light-house 
purposes, as foUows: * * *, at Cape Orford or noi'th cape of 
Tichenor bay;" and instructed him "to cause the same to be noted 
on the maps and documents" of his office, so that they would not be 
overlooked when the surveys of the public lands should be extended 
to thèse points; andadded: "The light-house board has promisedto 
fumish this office with descriptions of the exact locations, when made, 
and copies thereof will be forwarded to you when received." But it 
does not appear from the public surveys that any note or mémoran- 
dum of any such réservation was ever entered or made thereon. In 
fact, no spécifie réservation was made or designated by the presi- 
dent's order. It was, in légal effect, only a preeautionary direction 
that réservations should be established at the points named when the 
surveys were extended there; and, evidently, itwas contemplated that 
the final location and description of them would be made by the 
light-house board, and furnished to the land-office for formai entry 
on the maps of the public surveys. 

A réservation for light-house purposes at that date could only be 
made by authority of the président upon the assumption that it was 
a "needful public use," and then it could only contain 20 acres. 
How much land was contained within the blue lines on the diagram 
indorsed by the président on September 11, 1854, no one knows; 
nor were they intended to do more than to indicate the point or 
headland where such réservation should be made thereafter. 

But it is now understood that so far as this case is concerned the 
claim that the premises in controversy are within a light-house réser- 
vation is abandoned, and it is admitted by the counsel for the plain- 
tiff that if there is a réservation for light-house purposes at Port 
Orford it lies wholly to the south and west of the Tichenor donation 
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over on the headland. Besidés, it was not in the power of thé presi- 
dent to establish or déclare a réservation for Jight-house purposes 
upon land already reserved for military or otber purposes. If there 
was a valid réservation established at Port Orford prior to September 
11, 1854, for a military post, as claimed by the plaintiff, the land 
contained in it was thereby appropriated and withdrawn from the 
public domain, and eould not be thereafter otherwise appropriated, 
except by the authority of congress. Wilcox v. Jackson, 13 Pet. 513. 

As to the first point made by the demurrer, it is not well taken. 
True, if the patent was issued contrary to law, as alleged, and that 
fact appeared upon the face of the patent when compared with the 
law, it is void, and a court of law would so pronounce. But the 
United States is also entitled to hâve such void patent cancelled, and 
may maintain a suit in equity for that purpose. U. S. v. Stone, 2 
Wall. 535; U. S. v. C. P. Ry. Co. 9 P. G. Law J. 340 ; W. S. v. Mul- 
lan, 9 P. C, Law J. 116. Neither is the objection that Mrs. Tiche- 
nor's conveyanee or quitclaim to the United States was not duly exe- 
cuted, of any moment. 

At the date of the alleged conveyances the claim was occupied by ' 
the husband as a settler thereon, under the donation âct,^engaged in 
the performance of the conditions of résidence and cultivation,.on 
the completion of which the title to the land would enure to him and 
his wife in equal parts. In the mean time the wife had no control 
over or interest in the premises. She was not a settler, and her 
husband could occupy or dispose of or abandon his possessory right 
in his claim without référence to her. Wheri her hushandjComplied 
with the conditions of the act making the grant, then she became the 
owner, as the direct donee of the United States, of tlie ône-half of 
the land included in her husband's settlement. But until then it 
was in the power of the husband to abandon or dispose of his loca- 
tion or possessory right as he saw proper, aùd thereafter neither hé 
nor his wife would hâve any interest in the premises under the act. 
Lamh v. Starr, 1 Deady, 360; Fields v. Squires, Id. 366; Hall v. 
Russell, 101 U. S. 609; Vance v. Burhank, Id. 620, 

Neither did thèse conveyances of William and Elizabeth Tichenor 
hâve the effect to vest any interest in the premises in the plaintiff. 
Irrespective of the fact that the grantors in thèse deeds had nothing 
in the premises to convey except the possessory right of the settler, 
William Tichenor, there was no authority upon the part of the 
grantee to purehase, and therefore they were as conveyances void 
and inoperative. By section 7 of the act of May 1, 1820, (3 St. 
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66S: section 3736, Eev.; St.,) relating to the treasury, war, and navy 
departments, it is provided "that no land shall be purchased on 
account of the United States except under a law authorizing such 
purchase." It is not claimed that there was any law authorizing 
any one to purchase this property, and without such authority the 
purchase was void. 11 Op. 202. 

The only effect that can be given to thèse writings in this case is 
as évidence that the settler theu and thereby abandoned so much of 
his claim, -whereupon it again became a part of the public domain, 
and might be appropria ted by any one to any purpose or use author- 
ized by law. 

The authority to establish a réservation of the public lands in 
Oregon for any purpose is fouud in section 14 of the donation act 
of September 27, 1850, (9 St. 500,) and section 9 of the act of Feb- 
ruary 14, 1853, (10 St. 168,) amendatory thereof. In the first it is 
declared — 

"That such portions of the public lands as may be designated under the 
authority of the président of the United States for forts, magazines, arsenals, 
dock-yards, and other needful public uses, siiall be reserved and excepted f rom 
the opération of this act: provided, that if it shall be deemed necessary, in the 
judgment of the président, to include in any such réservation the improve- 
ments of any settler made préviens to the passage of this act, it shall in such 
case be the duty of the secretary of war to cause the value of such improve- 
ments to be ascertained, and the amount so ascertained shall be paid to the 
party entitled thereto out of any money not otherwise appropriated." 

The pre-emption act of September 14, 1841, (5 St. 657), was not 
extended over Oregon until July 17, 1854, (10 St. 305,) and this is 
the first act of congress providing for the disposition of or affecting 
the title to public lands in Oregon, unless it be the grant to certain 
religions societies of the missionary stations occupied by them, con- 
tained in section 1 of the act of August 14, 1848, (9 St. 323.) 
Parish v. Lownsdale, 21 How. 290; Lownsdale v. City of Portland, 1 
Deady, 7, 13. 

By section 9 of the amendatory act, supra, the power of the 
président to reserve lands from the opération of said act was qualified, 
so that ail réservations theretofore and thereafter made under said 
section 14 of the original act should be limited to an amount not 
exceeding 20 acres at any one place, except in the case of "forts," 
when the amount should not exceed 640 acres at any one place. 

The power to dispose of the public lands is granted to congress. 
Article 4, § 3, U. S. Const.; U. S. v. Gratiot, 14 Pet. 537. No appro- 



TJNITED STATES V. TIOÈCENOB. 4^* 

priation of them can be made for any purpose but by the authotity 
of congress. U. S. v. Fitzgerald, 15 Pet. 421. By the donation «0t, 
congress disposed of ail the public lands in Oregon to persans who- 
should become settlers theréon and otherwise comply with the pro- 
visions of that act, except minerai lands, lands reaerved for salines, 
and such portions thereof as might be desiguated by the authority of 
the président for "forts, " etc. 

The réservation must be désignated — marked ont — and appro- 
priated to the permitted public use by the président or under his 
direction. What constitutes such a désignation may bé a question. 
At least, the réservation ought to be described or indicated -with rea- 
sonable certainty asto limits and quantity, in some public document or 
record, and probably it ought to be noted on the maps of the public sur- 
veys. Wïlcox v. Jackson, 13 Pet. 512 ; V.S.\. Fitzgerald, 1 5 Pet. 4.19. 

But it does not appear from the public surveys that a réservation 
at Port Orford was ever noted thereon for any purpose. Neither is 
there any allégation in the bill that the réservation was ever désig- 
nated or marked on the map of any survey; and, what is more, that 
it was désignated or authorized at ail, by the président. 

It may be admitted, as suggested in Wilcox v. Jackson, là Pet. 513, 
that if the order directing the réservation to be made had been issued 
by the secretary of war, — the head of the department through whom 
the président would speak and act upon the subjeot, — in the absence 
of évidence to the contrary, it would be presumed that he acted by 
the direction of the président. But neither Gen. Hitchcock nor 
Lient. Wyman had any authority to designate or establish a réser- 
vation at Port Orford for any purpose. It is not alleged that they 
were acting in the premises under the authority of the président; 
and there is no presumption of law that they were. It may also be 
admitted that Gen. Hitchcock cOuld direct fais subaltern, engaged in 
military opérations in Oregon, to establish and occupy a camp or 
fort on the public lands therein ; or that the latter might do so under 
the circumstances without any direction from the former. But such 
use or occupation would not hâve the effect to impart any spécial 
character to the land, or constitute it a réservation for any purpose, 
within the purview of the donation act. It would still remain open 
to the claim of any qualified settler under the act, and as soon, at 
least, as the camp or post was removed or abandoned by the military 
force, might be actually occupied by any such settler. 

So soon as Tichenor became a settler upon this land under the 
donation act there was no longer any power in the président to ap- 
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propriate it for any purpose. It had thereby become private prop- 
erty, and could only be taken for public uses by authority of con- 
gress acting under the right of eminent domain, and upon making 
just compensation therefor. Fifth Amend. U. S. Const. And admit- 
ting that afterwards Tichenor abandoned the portion of bis claim 
constituting the premises in controYersy, and that it tbereupon be- 
came a portion of the public domain and was liable to bereservedby 
the authority of the président for any of the public uses specified in 
the statute, still there is nothing to show that such réservation was 
ever made, and therefore Tichenor had the right to include it in bis 
daim when he made his final proofs in September, 1856. But even 
supposing there was a valid réservation of over 200 acres established 
at Port Orford for military purposes prior to February 14, 1853, it 
became void thereafter, except as to 20 acres thereof ; and until it 
was redesignated, by proper authority, with boundaries including no 
more than this quantity, it had no légal existence anywhere. If 
there had been a réservation designated for the purpose of a "fort" it 
might bave been extended over 640 acres; but there is no allégation 
in the bill that this réservation was made for such purpose, and the 
facts stated show plainly that it was not. The bill oharacterizes it 
as a "military réservation;" but that is a term unknown to the law 
and means nothing, except that it may bave been intended for a 
fort, magazine, arsenal, camp, post, or other military use. A "fort" 
is something more than a mère military camp, post, or station, such 
as are usually established and occupied for a few years on the bor- 
der between new settlements and the wild Indian tribes. The term 
implies a fortification or a place protected from attack by some such 
means as a moat, wall, or parapet. In this sensé it is oommon 
knowledge that there never was a "fort" at Port Orford, or anything 
else than a military camp or post consisting of a few log cabins for 
the shelter of the troops, and the ordinary guard-house and parade 
ground, occupied by a small detaehment of soldiers— often less than 
a company, under the command of a single lieutenant, — which was 
abandoned in the summer of 1856, at the close of the Indian war in 
southeru Oregon, when the Indians of that région were moved up the 
qoast, on the réservations to the north of the Umpqua river. Nor does 
there appear to bave been any récognition of this post as a "fort" by 
congress, in directing it to be established, or appropriating money for 
buildings or fortifications there. Its occupation was a mère incident of 
the temporary présence of a small detaehment of soldiers in that région 
during the settlement of Indian difiiculties. Nor can the extraordi- 
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nary transaction related in the bill, from -which it appears that in 
1864 — eight years after Tichenor's claim to the premises as a settler 
under the donation act had been proven and allowed in the local land- 
office — a military force, without law or process, was used to ejecthim 
therefrom, and remove him to another state and confine hiin there in 
a military prison, until he was constrairied to- promise not to again 
lay claim to the premises, bave any effect upon thè standing ofthe 
plaintiff in this case, unless it is to make it a pàirty by adoption' to 
that illégal outrage upon the rights and liberty of an American citi- 
zen. A promise made under such oircumstances bas rio legàl obligar 
tion. And if the circumstances had been otherwise, it would not 
have given the plaintiff any new or additiohal right tothié prOperty. 
A mère promise or agreement, without a lawful considération; cannot 
afifect the titïe to land or the right to the pôsseBsitfn tîïeiréof. 

In the bill it is aïleged that the patent was "fraudulehtiir" Obtàiried 
by means 6î "false proof,""but in what thè fratld consiste, or whereiù 
the proof was false, is not stated. Such an allégation m 'not suffi- 
cient on demurrer. The bill should hâve gone further, and Set forth 
the substance, at least, of the acts conStituting the fràud, or stated 
wherein the proof was false. Story, Eq. PL § 251; Oaklànd v. Car- 
pentier, 21 Cal. 663; Semple v. Hagar, 27 Câl. 166. 

But on the argument, and in the brief filed, counsel fôr the plain- 
tiff rests his case almost wholly upon the ground that Tichenor 
obtained the patent to the premises in controversy by the use of false 
proof before the local land-ofi&ce, to the effect that 'he resided upon 
and cultivated the same when he did not; and tacitly abandoning 
the ground for relief that the premises were reserved frorû the opéra- 
tion of the donation act, and therefore the patent was so far void, it 
is now claimed that admitting there was no valid réservation thereof, 
still the patent should be cancelled on the ground that Tichenor did 
not réside upon and cultivate the disputed tract, as stated in his proof 
and recited in his patent. 

Admitting that the United States may maintain a suit to annul a 
donation patent upon the ground that the proof of résidence and cul- 
tivation upon which it issued was false, yet that is not the case 
attempted to be made by this bill,' in which the ground of the relief 
sought is that the patent includes land legally reserved from settle- 
ment under the donation act, and is therefore so far void. But this 
argument prbceeds upon the radically-erroneous assumption that the 
résidence and cultivation required by the donation act mustertend to 
or include every acre of the donation. On the contrary, it is only 
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necessary tliat the résidence and cultivation should be on some part 
of the tract on which the settler "proves up." In this case the rési- 
dence and cultivation of the settler was upon the tract of land — 
■within its exterior limite — on which he notified and made his final 
proof; and his proof to that effect cannot be false, even if it should 
turu out that some portion of the tract was not open to settlement. 
His proof was not, as it need not hâve been, to the effect that be lived 
upon and cnltivated the particular 20 acres in controversy hère, or 
any portion of it; but only that he lived upon and cultivated some 
portion of a tract, not exceeding 640 acres, which included this 20 
acres. 

Admitting, as the plaintiff does, that Tichenor resided upon and 
cultivated some portion of bis donation for four consécutive years, 
there was no falsehood in his proof to that effect, even if some other 
portion of it had been wijihdrawn from settlement by a valid réserva- 
tion. It was not his duty to know whether his claim included a part 
of a valid réservation, and notify the land-ofiSce of the fact, but rather 
the duty of the government to bave the réservation, if any, properly 
Burveyed and noted on the township maps of the public surveys f oj- 
the information of ail concerned, none of which appea-rs to bave been 
done. Besides, the plaintiff bas been guilty of grosa lâches, in the 
premises, and; its claim bas become stale. The défendant William 
Tichenor had been in the possession of the premises as a settler, 
having made his final proof, for 24 years before the commencement 
of this suit, and had received and undisturbedly oecupied the premi- 
ses under his patent for 1 4 years prior thereto ; and although the 
statute of limitations does not run against the United States, it is 
subject, nevertheless, when it comes into a court of equity to assert 
a claim, to the rules and defences peculiar to a court of equity. Such 
a defence is "the mère lapse of time and the staleness of the claim, 
in cases where no statute of limitations directly govems the case." 
Story, Eq. PL § 813; Story, Eq. Jur. § 1520, and authorities cited in 
note 3. ' 

In this case ail the éléments of this defence are présent, and the 
défendants ought to. hâve the benefit of it. 

The demurrer is sastained, and the claim of the plaintiff being 
stale and its bill without equity, the same is dismissed. 

Sawtek, C. J., concurring. In my judgment the facts àlleged in 
the bill do not shoi(r a va.lid réservation of the lands described therein 
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for any public purpose, or présent any sufficient ground for équitable 
relief. 1 therefore concur in the order sustaiuing the demurrer and 
directing a decree dismissing the bill. 

See Same Parties, post, 449. See, also, N'eîlsun v. Zagow, 12 How. 98. 

TebkitoriaI/ Peopeety. In article 4, § 3, subd. 2 of the constitution o£ the 
United States, deflning the power of congress as to the disposition of the terri- 
tory or property belonging to the United States, " to dispose " means to malce a 
sale of the lands, or otherwise to raise money from them,{a) and includes the 
the power to lease;(6) but ail disposition must be by authority of congress.(c) 
" Territory " is équivalent to the word " lands," and the words " respecting the 
terri tory " refer only to the "territory" owned by the United States at the 
time of the adoption of the constitution. ((i) Subsequently-acquired territory is 
subject to the législation of congress as an incident to its ownership.(e) The 
right to govern is the inévitable conséquence of the right to acquire.(/) In 
legislating for the territories, congress exercises the combined powers of the 
gênerai and of the state govemnients.(s') It has the absolute power of gov- 
erning and legislating for the territories, and may give jurisdiction to the ter- 
ritorial courts ;(ft) but such courts are not courts of the United States. (i) The 
gênerai jurisdiction over the place, subject to this grant of power, adhères to 
the territory as a portion of the states not yet given away.(i) " Needful- 
rules " means appropriate legisIation,(A) including the passage of ail laws 
necessary to secure the rights of thé United States to the public lands, and to 
provide for their sale, and to proteet them from taxation.(Z) It can make ail 
needful rules and régulations, but only for the disposition and protection of 
lands within the limits of a state;(»n) So, it may provide that ail contracts 
and transfers relating to such land, made before the patent issues, shall bo 
void.{n) It has the absolute right to prescribe the times, conditions, and modes 
of transfer of the public domain, and to whom transfer shall be made,(o) and it 
has the sole power to déclare the dignity and effect of United States titles;(p) 
and, when the acts of congress make a patent necessary to complète the title, 
no state can make anything else évidence of title ;($) nor can a state pass a 
law depriving a patentée of the possession of property by reason of delay in 
the transfer of title af ter initiation of proceedings for its acquisition. (r) — [Ed. 

(a)8eoHy. Sandford, 19How. 616. glebrecbt, 13 Wall.448; ezplalntng Orchard t. 

(i)D. s. T. Gratlot, 1 McLean, 464; S. C. 14 Hnghes, 1 WalI. 73. 

Pet. 626; Shawk'» Case, 4 Op. Atty. Gen. 487. (fl U. S. T. Bévana, 8 Wheat. 337 ; Smith v. M». 

(c) U. S. T. Nicoll, 1 Paine, 646 ; Seabury v. ryland, 18 How. 71 ; The Wave v. Hyer, Blatchf 
Fleld, 1 WaU. 1; U. S. t. Fitzgerald, 16 Pet. 407; & H. 235; 8. C. 2 Paine. 131. 

McConnell v. Wilcox, 2 III. 344. (fc) Scott V. Sandford, 19 How. 615. 

(d) Scott V. Sandford, 19 How. 442. (0 Pollard v. Hagan, 3 How. 212. 

(«) Am. Ins. Co. v. Canter, 1 Pet. 611. (m) U. 8. r. Eallroad Co. 6 McLean. 617; Rose 

{f) Am. Ins. Co. Y. Canter, 1 Pet. 611 ; D. S. T. T. Backland, 17 111. 309 ; Dyke T. McVey, 16 111. 

Gratiot, 14 Pet. 556; 1 McLean, 464; Scott T. 41. 

Sandford, 19 How. 393; Coop t. Harrlson, 16 How. (n)D;ke T.Mcrey.U 111.41; Rose T.Bucfc- 

164. land, 17111.309. 

(g) Am. Ins. Co. T. Canter. 1 Pet. 611. (a).Irvine t. Marshall, 20 How. 663 ; Gibson ▼. 

(A)8ereT. Pitot, 6Cranch,332; SatersdorferT. Cboutean, 13 WaU. 92. 

Webb,20How. 182. fp) Bagnell t. Broderick, 13 Pet. 438. 

(<) Hunt T.Palao,4 How. GS9; Clinton t. En- (?) Wilcox v. Jacksçn, 13 Pet; 498. 

(r) Gibson v. Choutean, 13 Wall. 93. 
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Phblan ». O'Brien. 

{District Court, E. D. Missouri. May 28, 1882.) 

Bakkktjptcy— Limitations op Actions— Rev. St. { 5057. 

Where a deed of trust upon real estate, executed by A. to secure certain 
promissory notes, was foreelosed by B., who, as assignée in bankruptcy of the 
estate of C, held one of said notes, and ail parties in interest were présent or 
represented at the sale nnder said deed, and B., with the sanction of the court 
by which he had been appointed, became the purchaser for the beneflt of C.'s 
estate, and, with the Isnowledge of A., paid the holders of the other notes their 
pro rata of the purchase money, hdd, that proceedings instituted by A. against 
B, , more than two years after the date of said sale, to set it aside, were barred 
by the limitations of the bankrupt act. . 

In Equity. 

This was a suit to quiet the title to an undivided interest in certain 
real estate bought by complainant on the twentieth of September, 18'78, 
for the benefit of the estate of the Central Savings Bank, bankrupt, 
at a sale under a deed of trust executed by défendant, Elizabeth A. 
O'Brien. Thebill prayed, among other things, for an injunction to 
restrain défendant from prosecuting a suit to set aside said sale, 
which she had instituted in the month of April, 1881, in the circuit 
court of Jackson county, Missouri. A preliminary injunction to 
restrain défendant from prosecuting said action was granted March 
17, 1881. On May 3d of tiie same year said Elizabeth A. O'Brien 
iiled a cross-bill against complainant, praying that said. sale to him 
roight be set aside, and that he be decreed to account to her for ail 
proceeds of sales made by bina of said property. The complainant 
in his answer to said cross-bill, pleaded, among other things, the fol- 
lôwing section of the Eevised Statutes of the United States, to-wit : 

,",Sec. 5057. No,suit, either at law or equity, shall be maintainable ih any 
court between an assignée in bankruptcy and a person claiming an adverse 
interest touching any property or rights of property transférable to or vested 
in such assignée, unless broiight "Mthin two years frofti the tinae tvTien the 
cause of action accrued for or against such assignée. * * *" • 

The other material facts are suf&ciently stated in the opinion of 'the 
court. ■ ' 

Walker éWalkcr, ÎOT <iamç\sim?irû. 

Douovan é Conroy, for défendant. 

Tbeat, D. J. It is not proposed to enter npon any elaborate atialy- 
sis of the évidence, authorities cited, or of the rules of law iuvoked; 
for, whateyer décision this court may niake, wiïl, as intimàfed, be 
reviewed by an appëllate tribunal. The essential facts are that Phe- 
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lan was assignée in bankruptcy of the Central Savings Bank, among 
whose assets was a note executed by the défendant, together with 
two other notes held by other persons, ail secured by a deed of trust. 
Those notes were past due. After waiting for along time to hâve the 
same paid, he caused the deed to be foreclosed, and he became the 
purchaser at the sale for the benefit of the bankrupt estate, with the 
sanction of this court. Ail the parties in interest were présent at the 
sale, either in person or by their légal représentatives. ïhe plaintiflf, 
as assignée in bankruptcy, paid to the holdersof the othernotes their 
■pro rata of the purchase money. Thereupon the assignée bas pro- 
ceeded from time to time to sell the property thus acquired, with the 
consent of other parties in interest, he having only an undivided 
interest, and bas, under the sanction of the court, made out of the 
proceeds of Buch sales dividends to the créditer s of the bankrupt 
estate. . 

More than two years elapsed from the date of the foreclosure sale 
before the défendant instituted suit looking to the avoidance of said 
foreclosure. She knew that the foreclosure sale was to be made at 
the time when it was made; she knew that it had been made, and 
was chargea with notice of the distribution of the proceeds thereof 
towards the satisfaction of her obligations. 

The primary question is whether her suit is within the limitation 
of the bankrupt act. After an examination of the authorities this 
court must hold that such limitations obtain. This case shows the 
importance of upholding such a rule. An assignée in bankruptcy, in 
the administration of his trust, proceeded to enforce the collection pf 
assets trausf erred to him ; and in doing so it becaimo necessary for 
him, in order to disentangle interests, to become the purchaser of the 
entangled estate, so that in managing the same he might secure for 
the bankrupt estate the largest sum practicable. This he did. under 
the direction and with the sanction of the court. At the time he 
became such purchaser ail otpners of the individual interests were prés- 
ent or xepresented, knowing fuU well what was the propery being sold 
and its value. The value was prospective or spéculative. Bîds were 
made by parties in interest, and the plaintiff became the purchaser 
for the bankrupt estâtes At the date of that sale full yalue as then 
understood was obtained. From a variety of circumstaneés since 
occurring the property bas greatly enhanced in value. Th& assignée, 
it seems, went beyond his légal duty, without assent of the ieourt, in 
consenting that défendant might redeem. She did not redeem HQr 
ofifer to redeem within two years. If there had been no a^vance in 
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values it is not probable that she would hâve brought suit to set 
aside the sale. She had extrême indulgence to redeem, of which she 
did not avail herself; and suoh indulgence by the plaintiff was not 
even authorized by the court. She chose to lie by waiting the 
chances of the rise or fall in values, and having thus waited until the 
bar of limitations arose she cannot now be heard. More potently 
should the rule be enforoed in this case; because she knew that in 
the mean time the bankrupt estate was in the course of administra- 
tion, sales being made and dividends declared. 

The case is not an unusual one. It often happens that a mortgage 
or deed of trust is given to secure payments of a sum due, and that 
the property pledged does not at the sale bring the sum for which it 
is pledged. Unless the property thereafter enhances in value, no 
complaint is made. Suppose a étranger had become the purchaser 
at the foreelosure sale, what pretence could there be for setting the 
same aside after he had paid over the purchase money to the several 
beneficiaries entitled thereto ? It might be that he made a bad pur- 
chase, and theu no complaint would appear. On the other hand, a» 
in this case, the purchase turned out to be a good one, and therefore 
is the rule of law to dépend on the outcome of a bargain — if bad, 
the purchaser to be bound; but if good, to lose the benefit of his 
investment? 

There are many considérations urged which would hâve great force 
if the case were other than that presented, such as the vagueneSs of 
the advertisement of sale, etc. It must suffice that the bar of limit- 
ations prevails. 

The crosB-bill is dismissed, and a decree as per the original bill 
wiU be entered. 

After delivering the foregoing opinion, Judge Tkeat proceeded verbally 
to State his vieWs on the other questions presented outside of the statute of 
limitations. He said "the equities were strongly against Mrs. O'Brien; 
that while the notice of sale was vague, yet it followed the description in the 
deed, and shé, being represented at the sale, could not now, after this lapse of 
time, be heard to complain. She knew what property was being sold. She 
was granted great indulgence before and after the sale under the deed of 
trust, but did not avail herself thereof. She waited until after, by the act- 
ive exertions of Mr. Phelan, the assignée, and the ownera of the other inter- 
ests, the property became exceedingly valuable, and then, for the flrst time, 
sought to aet aside the sale, after she had allowed the assignée to sell por- 
tions of the property, and to distribute the proceeds of the same a.nong the 
creditors of the Central Savings Bank. She claims that the property was 
not sold under the deed of trust in lots and blocks. It is true, the property 
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had been subdivided, but the subdivision was only on paper. The interest 
sold was a one-fifth interest, and the entire property was burdened with taxes 
to an amount exceeding $15,000. No intelligent person would want to buy an 
"undivided one-fifth interest in a lot forming part of a large tract bnrdened 
with so great an amount of taxes. Mrs. O'Brien bas no right at this late day 
to complain." 



In re Wabnb, Bankrupt.* 
{Oireuit Court, E. D. Pennsylvania. April 29, 1882.) 

1. DlSCHABSE— FkAUD— GiFTS TO WlFB AND DaTJOHTEH. 

Gifts by a banknipt to his wife and daughter, prerious to the bankruptcy, 
although they may be voidable by his creditors, do not necessarily iavolve suoh 
moral turpitude as would justify the refusai of a discharge. 

2. Bamïi— Failurb to Retakk ahd Dbliveb suoh Pkopbbtt. 

As between the bankrupt and his wife and daughter their ownership of sucli 
property is unquestionable, and his failure to retake possession and dellver such 
property to the assignée is not a valid objection to his disqharge. 
8. Samk— Falsb Statbmbnt. 

A false statement made by the bankrupt upon his examination, as to the 
existence of books of account, will not prevent his discharge if it appears that 
such statement was against his own interests, and apparently without motive, 
and the circumstances indicate that it was innocently and not wilfuUy made, 

Appeal from decree of the district court granting a disoharge. See 
report of case, 10 Ped. Rep. 377. 

W. D. Luckenback, for appellants. 

Hon. W. W. Schuyler and Sharp é Alleman, for appellee. 

McKennan, C. J. The only objections urged against the bank- 
mpt's discharge are : 

(1) That he was guilty of fraud in not delivering to his assignée 
certain personal property claimed by and in the possession of his 
wife and daughter ; and (2) that he wilfuUy swore falsely touching 
the keeping of proper books of account in his business. 

The first objection is unsustained by évidence which tends to prove 
fraud within the meaning of that section of the bankrupt act upon 
which the objection is founded. 

The property referïed to in the objection was, in part, given by 
the bankrupt to his daughter, and in part acquired by his wife by 
purchase from others. But, although the title to the property, of the 
apparent owners may be voidable by thè bankrupt's creditors, through 
the assignée, as their représentative, the transactions in which it 

»Reported by Frank P. Pricbai.^. Esq-, of the PhUadelphia bar. : - 
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originates do not necessarily in volve moral turpitude, "wliich must 
characterize them to justify the déniai of a discbarge, even if they 
may be considered as comprehended by the terms of tiie objection 
hère. Neal v. Clark, 96 U. S. 704. 

But as between the bankrupt and his wife and daughter, their own- 
ership of the property was unquestionable, and he could not, right- 
fuUy or legally, disturb it. Fraud, therefore, cannot be imputed to 
him because he did not illegally possess himself of property, the 
ownership of which he could not claim, and deliver it to his assignée. 

The second objection is more difficult to deal with. 

That the bankrupt swore falsely is incontestable. In his examina- 
tion before the register, on the twenty-lifth of May, 1.880, he stated 
that he had not kept any cash-book in his business ;, that he could 
not tell by his books what his business expenses were, nor what he 
took ont of his business for the support of his family, nor -whether 
they would show profit or loss. 

Thereupon the register reported against his discharge. The bank- 
rupt supposed that the assignée had taken possession of ail his books, 
but, after the register's report, he made further search and found 
additional books "in the loft over the hay scales on the promises 
occupied by him." Upon application to the register the hearingwas 
reopened and the books thus found produeed. They were of such 
charaoter as, in the judgment of the register, to supply the deficiency in 
the bankrupt's accounts, and he changed his report. The bankrupt 
was also examined before him, and explained his former statement 
generally thus: That he was in délicate health and frequently sick; 
that he was greatly disturbed in mind by his embarrassments; and 
that at the time of his examination his memory had entirely failed 
as to the existence of the books afterwards found. 

Now, was the statement of the bankrupt on the twenty-fif th of May, 
1880, wilfully false ? Unless this satisfactorily appears, his discharge 
cannot be refused. There are but two hypothèses to account for the 
bankrupt's conduct. Either in the very wantonness of depravity he 
made a false statement to his own préjudice, or his statement was unin- 
tentionally untrue. He had applied for his disoharge, and the inquiry 
on which he was examined was as to whether he had complied with the 
law, and was entitled to be discharged. He was bound to know, a,ud 
must hâve known, that his failure to keep the books, about which he 
was asked, would necessarily preclude the allowance of his discharge. 
Is it within the range of probability, then, that he would wilfully and 
falsely deny the existence of a fact within his recollection at the time, 
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which he knew would defeat the object he was earnestly seeking to 
accomplish? Such an assumption is irrational, because it is utterly 
répugnant to any supposable motive of human action. Net only was 
the bankrupt without motive to swear to a falséhood, but he was drawn 
by the strougest of motives in the other direction. A statement of 
the simple truth was a décisive condition of his succèss, and it would 
require démonstrative proof tô warrant the conclusion that he was 
laboring to defeat what it was conducivfe to' bis own interests tO prô- 
mote and accomplish. And this hypothesis is not without support in 
this, that the books produced are not sùggested not to be what they 
purport to be, proper books of account honéstly kept. 

Although, then, I hâve some misgivings, I think the safest and most 
charitable explanation of the bânkrupt's conduct is that he was un- 
intentionally mistaken in his statement of May 25th, and the refore 
that his discharge ought not fo be denied. 

And 80 it is ordered that a decrée for his discharge be entered in 
the usual form. 



Inre Allin, Bankrupt. 

(District Court, D. Vermont. June 14, 1882.) 

Rédemption— HoLDEB op Equitt— Rights of. 

The owner of the equity of rédemption of a mortgage has the right to pay it 
ofl to save his estate and protect it against subséquent purehasers aad encum- 
brancers, but he has not the right to take the debt from the mortgagee, as a 
purchaser, without the consent of the mortgagee, so as to hold it as a debt 
against the mortgagor. 

Bame — Purchaser— What Estate Tares. 

So where a bankrupt, after proceedings in bankruptcy, under the laws of the 
State conveyed his horaestead interest to further secure a mortgage debt, and 
another debt since adjudged fraudulent and void as to his assignées, and the 
farm was afterwards, under order of the court, sold f ree of the homestead but 
subject to the mortgage, the avrils of the sale being paid into court lo stand in 
lieu of the homestead interest, the purchaser takea only the equity of rédemp- 
tion, which includes the homestead interest, and he isnot entltled to the fund 
in the registry to apply it to the payment of the debt ; his whole estate being 
the farm, subject to the mortgage debt. 

In Banknlptcy. 

W. d H. Haj/wood, for petitioner. 
Ladi d Fletcher, for contra. 
v.l2,no.4— 28 



434 FEDURAI' BBPOBTBR, 

Wheelee, D. J. The bankrupt had a homestead right to the 
value of $500, if there should be so much, in a farm subject to a 
mortgage held by Henry L. Tilton. After the commencement of the 
proceedings in bankruptcy the bankrupt and his wife, in accordance 
with the laws of the state, conveyed the homestead interest to Tilton 
to further secure this mortgage debt and another debt, since then 
adjudged fraudulent and void as io the assignée repreaenting the 
other oreditors. The farm has been sold, free of the homestead but 
subject to the mortgage, to Jacob Benton, for $501, under an order 
of court, by the terms of which the avails of the sale to the amount 
of the homestead interest were to be paid into court to stand in lieu 
of the homestead. Benton has filed his pétition to hâve this money, 
f 500, now in the registry and subject to the order of the court, de- 
creed to him, as being entitled thereto by virtue of his purchase. 
Tilton and the bankrupt hâve appeared in opposition to the péti- 
tion. Thèse facts appear from a report of the register, agreed to as 
a statement, and the cause has been heard thereon. The petitioner's 
claim of right to the money rests principally upon the supposition 
that by purchasing the eqnity of rédemption of the' farm he became 
entitled to pay off and take the mortgage, and be subrogated to the 
rights of the mortgagee as to ail securities, and that the whole of the 
homestead right is to be held for this debt on account of the inva- 
lidity of the other. 

It is trne, generally, that the purchase of a debt draws with the 
debt the securities for the payment of it, unless a contrary intention 
and agroement appears; and, îf the petitionérstanda as a purchaser 
of this mortgage debt, or -with the right to pay it ofiE and take it with 
ail the rights of a purchaser, he does bave the right to this home- 
stead security for the debt, in -whole, if there is no other debt to 
which it is applicable, and proportionately, if there is another debt 
to which it is to apply. He purchased nothing of Tilton or of the 
bankrupt. He merely purchased the equity of rédemption of the 
mortgaged estate and whatever rights belong tô that. The home- 
stead right, what there was of it,-^and by the sale to the petitioner it 
is proved to be to the amount of $500, — was independent of the mort- 
gage, and stands, as to this question, as a separate estate. 

The owner of the equity of rédemption of a mortgage has the right 
to pay it off to save his estate in the mortgaged premises, and to 
stand upon it as vàlid to protect hisrestateagainst subséquent pur- 
chasers or encumbrancers ; but he does not. haye the right to take the 
debt from the mortgagee, as a purchaser, without the çonseiit of the 
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inortgagee, so as to hold it as a debt against the mortgagor. As to 
thé mortgagèe, he has the right merely to pay it off; as to the ïnort- 
gaged estate, he has the right to stand upon it ia aid of his title; as to 
the mortgagor, he can do nothing with it hefore he pays it off, for 
until then he has no right to it in any sensé; nor after he has paid it 
off, for then, as to the mortgagèe, it is paid, and also as to the mort- 
gagor. 

It probahly -would not be claimed that after an owner of the equity 
of rédemption of a. mortgaged estate had paid off the mortgage he, or 
any one, could maintain an action upon the debt against the mort- 
gagor. The debt, as to him, would be extinguished. So, hère, the 
petitioner can, by paying off this mortgage debt, hâve no claim against 
the bankrupt ; and, as there is no debt to foUow the paying off, there 
can be nothing to carry the securities belonging to the debt. The 
homestead right was never applied in payment of the debt, but has 
always been left as a mère security for it. If it had been actually 
applied there would be so much less for the petitioner to redeem ; but 
it has not. A.S the case stands Tilton may hâve two securities for the 
same debt — one against the interest in the farm aside from the home- 
stead in the hands of the petitioner, and the otber against the home- 
stead interest in the hands of the bankrupt. 

Neither the bankrupt nor the petitioner can acquire any right to 
the other's interest without consent of the other, unless it be throiigh 
Titton. The bankrupt could, apparently, as well reaoh the petition- 
er's interest by paying off the mortgage as the petitioner could the 
bankrupt's. But, in fact, as this matter is now viewed, neither can 
of right do anything with Tilton but to pay off the debt, nor any- 
thing with the debt afterwards but to protect his own estate. The 
petitioner's estate is the farm, aside from the homestead interest; the 
bankrupt's estate iB the homestead interest, for this purpose; and 
neither has any rights as against the other outside of bis own estate. 

By opération of law the homestead estate has been transf ered to 
the money paid by the petitioner for it, and the petitioner has be- 
come entitled to the homestead interest in the farm, so that the peti- 
tioner has the whole estate in the farm subject to the mortgage, and 
the bankrupt's estate is in the money ; but this makes no différence. 
As it Qow is, the petitioner has no right outside the farm as against 
the bankrupt, nor the bankrupt outside the money as against the 
petitioner. 

The prayer of the pétition is denied, and the pétition is dismissed. 
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Perbï and another, Trustées, etc., v. Co-OpsEATiva Foondby Co. 

and otbers. 

[Circuit Court, 2f. D. New York. May 8, 1882.) 

J. Patents fob Inventions— Combination. 

In a reissued patent for an " improvement in coal stoves," adjoining flues at 
the reaf, with walls built on the casing oî the same, in combination with illu- 
minating doors or Windows in the draft chamber, base section, is not a patenta- 
ble combination. 

2. SaMŒ — GrKATB OB FIRE-BbD. 

A grate or flre-bed, made in sections and placed Dciow the base of tbe com- 
bustion chamber, as a substitute for an old grate made in one part, and a com- 
bination of transparent Windows in an ash-pit, is not an invention. 

3. Same— Substitution. 

The substitution, in a combination for a flre chamber with its clinker-dis- 
charge end non-grated, of a flre chamber with a grated olinker-discharge end, 
makes the daim invalid. 

4. Same— ENLAiiGiNG SpacE- ... . 

There is no patentable invention in the idea of contracting the lower end 
of the firè-pot, for the purpose of lessening the area of the grate, to enlarge the 
outside space. 

5. Same — CoMBiNiNa Old Fbatubes. 

The aggregation, of prier réversible flues with features which Tiefore existed 
in tinison in the same stove, operating tpgether in the same way, m a stove 
without réversible flues, is not a patentable combination. 

Blatchfoed, C. J. This suit is l?rought on four patents : (1) Ee- 
issued letters patent, No. 6,709, granted to Perry & Ce, October 19, 
1873, for an "improvement in coal stoves," the original patent, No. 
50,073, having been granted to Zebulon Hunt, as inventor, Séptem- 
ber 19, 186.5; (2) reissued letters patent, No. 5,894, granted to Johrl 
S. Perry, June 2, 1874, for an "improvement in stoves," the original 
patent. No. 67,283, having been granted to Charles H. Frost, as in- 
ventor, July SO, 1867; (3) reissued letters patent, No<: 6,206, Divis- 
ion A, for an "improvement in base-burning stoves," granted' to 
James Spear, January 5, 187'5, the original patent, No; 100,335, hav- 
ing been granted to said Spear, as inventor, March 1, 1870, and re- 
issued to him in two divisions, Nos. 5,459 and 5,460, June 17, 1873, 
and again reissued in two divisions, January 5, 1875, No. 6,206^ 
Division A, and No. 6,207, Division B; (4) letters patent. No. 183,- 
545, for an "improvement in heating stoves," granted to Andrew 
Dickey and John S. Perry, as inventors, October 24, 1876. 

1. As to the Hunt patent, the only claim alleged to hâve been 
infi-inged by the défendants is claim 3. That claim is this: "The 
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adjoining flues, D and D' situated at the rear of the stove, and 
having walls built on the casing of the same, in combination with 
the illuminating doors or Windows in the draft chamber, base section." 
It is elear that this is not a patentable combination. The flues oper- 
ate in the same manner, whether there are illuminating Windows in 
the place designated or not; and the opération of such Windows is the 
same whether the flues are arranged as described or not. The case 
is with in the principle decided in Halles v. Van Wormer, 20 Wall. 
353, 368 ; Eeckendorfer v. Faber, 92 U. S. 347, 357 ; and Pickering v. 
McCuJlough, Suprême Court, U. S. No. 155, October term, 1881. 

2. As to the Frost patent, the original patent contained only one 
claim, as follows: 

" So arranging the cylinder, a, and the direct and Indirect draft opeiiings 
and passages, that the said cylinder becomes an ascending channel for the 
escape of the prodncts of combustion When the draft is direct, and a descend- 
ing channel for the supply of air to the lire when the draft is indirect, sub- 
stantially as set forth." 

The reissue bas 15 claims. A disclaimer of claims 2, 3, and 9 of 
the reissue bas been filed. Infringement is alleged of claims é and 
11, which are as follows: 

" (4) A grateor fire^bed with its central and outer sections made separately 
and plaeed in a plane below the base of the fire-pot or combustion chamber 
proper, within the draft chamber, base section, and isolated from the walls of 
the same, substantially as shown and described." "(11) The combination of 
mica or other transparent Windows in the walls of the draft chamber, base 
section, a grate or flre-bed plaeed in a plane below the base of the flre-pot or 
combustion chamber proper, the free open spâce funnel between the same, and 
the said grate or fire-bed, isolated from the walls of the said draft chamber, 
base section, substantially as shown and described." 

It is shown that prior to Trost's invention fire-grates, with their 
central and outer sections made separately, existed ; and grates made 
in one part existed ; and grates not touching the walls of the chamber 
in which they wçre plaeed, existed; and grates arranged with relation 
to the fire-pot so as to leave an anti-clinker openingabove, the; grate 
and below the base of the fire-pot existed; and grates of larger area 
than that of the base of the fire-pot existed; and illuminating Win- 
dows in varions parts of the walls. of the stove existed. Claim 2, so 
disclaimed,.covered the same combination as claim 4, omitting the 
feature of the séparation of the ceiitral and outer sections of the 
grate. There was no invention in substituting in the given combina^ 
tioij an old grjate made in two parts for another old grate made in 
one part, preserving the same relation of the grate to the fire-pot and 
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to the ash-pit walls, -when no distinctive effect in the combination 
resulted from the substitution. That is this case as to claim 4. As 
to claim 11, it is for the combination of transparent Windows in the 
walls of the ash-pit with the disclaimed arrangement in claim 2. A 
■vvindow in an ash-pit cannot modify or affect the action or opération 
of the grate or of the anti-clinker space, or the isolation of the grate, 
nor is the opération or use of the Windows affected or modified by the 
existence or non-existence of any of those features. There was no 
invention in claim 11. 

3. As to the Spear patent, th© claims alleged to hâve been in- 
fringed are claims 4, 6, 7, 8, and 12, which are as foUows: 

«' (4) The combination of a flre chamber, having its clinker-discharge encl,E, 
grated or illuminating, and projecting downward within the air chamber, S, a 
grate surface or flre-bed projecting beyoud the inside diameter of the slateand 
clinker-discharge end of the flre chamber, and the clinker-cleaning opening, R, 
substantially as herein described." "(6) The combination of the vertical 
clinker-cleaning opening, R, and mica lights, d', in doois opposite the open- 
ing, substantially as herein described." " (7) The combination of the vertical 
clinker-cleaning opening, R, mica lights, *, and clinker-cleaning doors, C, 
opposite the opening, substantially as herein described." " (8) The combina- 
tion of a flre chamber, the clinker-cleaning opening, R, between the fire 
chamber and grate surface, clinker-cleaning doors, C, opposite the said open- 
ing, and mica lights, d\ opposite the illuminating section, E, of the flre 
chamber, substantially aa described." "(12) The combination of a flre 
chamber, having its slate and clinker-discharge end contracted and projecting 
downward, a grate-ring, K, and a clinker-cleaning opening, R, above the ring, 
substantially as herein described." 

There existed in prior structures a fire chamber having its clinker- 
discharge end grated or illuminating, and projecting downward into 
an air chamber; a grate surface or fire-bed projecting beyond the 
inside diameter of the clinker-discharge end of the fire chamber; and 
a clinker-cleaning opening between the grate surface and the fire 
chamber above it. There also existed before, in combination, a fire 
chamber with its non-grated clinker-discharge end projecting down- 
ward into an air chamber, a grate surface or fire-bed projecting 
beyond the inside diameter of the clinker-discharge end of the fire 
chamber, and a clinker-cleaning opening between the grate surface 
and the fire chainber above it. It was no invention to substitute in 
such combination, for a fire chamber with its clinker-discharge end 
non-grated, a fire chamber with a grated clinker-discharge end» 
Thé substitution worked no change in the opération of the laterally- 
projecting grate-surface end of the clinker-cleaning opening in ûnison 
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with a fire eliamber liaving its elinker-discliarge end projecting down- 
ward into the air chamber. This makes claim 4 invalid. 

As to claims 6, 7, and 8 there is no patentable combination 
between the mica lights and the other éléments in those several 
«laims. 

Claim 12 remains to be considered. The clinker-cleaning opening 
is made by having a grate-ring and a spaoe above it between it and 
the lower end of the fire-pot. The main idea embodied in the claim 
is the inward contraction of the lower end of the fire-pot. The spéci- 
fication says that the inventor, instead of making the lower section of 
the fire chamber cylindrical, makes its clinker-discharge end smaller 
in diameter than the fire-pot above, so that he can use a broad later- 
ally-projecting grate surface without enlarging the air chamber below 
into which such clinker-discharge end projects downwardly, to the 
extent that would be necessary were the fire-pot of the same diameter 
throughout. The proofs show several prior instances of fire-pots 
with their clinker-discharge ends contracted and projeoting down- 
wardly, and provided with fite-beds or grates of less area than would 
hâve been necessary if the area of the base pî the fire-pot had been 
equal to its area above; and of grates larger in area than the fire 
chamber above, with a eiinker-cleaning opening between the grate 
and such fire chamber, Contracting the fire-pot necessarily^ allbws 
the grate to be contracted, and makes more space than there other- 
wise would be l)etween the outer circumference of the graite and the 
wall of the chamber. There is no relation or co- action between the 
contracted lower end of Spear's fire-pot and the laterally-projedting 
grate and the space outside of the grate which did not exist between 
the lower ends of the uncontracted fire-pots and the projeoting grates 
and the outside spaces in prior structures. In view of ail this there 
Was no patentable invention in the idea that contracting the lower 
end of the fire-pot, with the conséquent lessening of the area of the 
grate, would enlarge the outside space. 

4. As to the Diekey and Perry patent, the only claim alleged to 
hâve been infringed is claim 2, which is asfollows: 

"The combination of ascending and descending flues placed in the réar 
of a stove, a free opeij space between the top of the grate and the lower end 
of the fire-pot suflSciently large to permit the removal of clinkers and other 
obstructions, illumihating Windows opposite said space, and a grate oir flre- 
bed having an open spàce between it and the walls of the stoive, to admit of 
clihkers and other obstructionis being dropped between the grate ând said 
walls of the stove into the ash-pit, substantially as described."; 
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This daim is merely for an aggregation of prior réversible flues 
with the other three features before existing in lanison in the same 
etove, namely, an anti-clinker opening, mica -windows, and an isolated 
grate, and does not contain any patentable invention. The last- 
named three features operate together in the same way in a stove 
without réversible fines and in a stoVe with them, and no combined 
patentable resuit is due to the union. 

The bill is dismissed, with costs. 



Adams & Wbstlakb Manop'g Go. v. Meybosb and another.^ 

(Circuit Court, E. D. Missouri. April 27, .1882.) 

Patents— PiiBADiKG—DEMTiEKBB. 

The question of ■whelhér or fiot reissued letters patent sued on In an action 
for«n infringement are brpqder and cover tliings not çpmprehended by original 
letters patent, upon whicli they are based, is not Qxaminable on detnnrrer to 
tlie bill where the original letters patent are not set out in nor attached as an 
exhibit to the bill, and profert thereof is not made. 

Demurrer to Bill, 

This is a suit for an infringement of reissued letters patent for a new 
and useful improvement in lanterns. The bill states that the original 
letters patent were issued to one J. H. Miltmore August 8, 1865 ; that 
said patentée surrendered the same, and that reissued letters patent 
were issued to him on the ninth of April, 1867; that on the nineteenth 
of October, 1880, the complainant being the sole owner and assignée of 
said reissued letters patent, and the said patentée thereto consenting, 
surrendered said reissued letters patent, and made application for a 
reissue of the same, with an amended description and claim thereto 
attached ; and that on the nineteenth day of October, 1880, the reis- 
sued letters patent of the, United States sued on were issued and 
delivered to complainant. Profert of the last, but not of the first, reis- 
sued or original letters patent is made, and a copy of the letters pat- 
ent sued on is annexed tô "the bill as Exhibit A. 

The infringement is alleged in the foUowing language : 

"Tet the said défendants, well knowing the premises, aa your orator be- 
lieves, and without your orator's consent or allowance, and without right, 
and in violation of the aforesaid rlghts of your orator, hâve, withiu the state 

•Reported by B. F. Rez, Esq., of the St. Louis bar. 
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of Missouri and elsewhere in the United States, made, used, and vended, and 
are still making, using, and vending to others to be used, numbers of lan- 
terna," etc. 

In conclusion, the bill asks for a discovery for damages, and for 
an injunction. 

The défendant demurred to the bill on the grounds, among 
others — 

" Tbat it is apparent from the letters patent and reissues thereof stated, and 
profert of which is by said bill made and taken as a part thereof, that said 
reissues, especially reissue No. 9,422, marked as Exhibit A to complainant's 
bill, is broader, and covers things not comprehended by letters patent No. 
49,290, datecl August 8, 1865, the original letters upon which said reissues are 
founded." 

— And filed a copy of the original patent with the demurrer. 

Noble é Orrick and Coburn é Thatcher, for complainani. 

Edward J. O'Brien, for défendants. 

Tbbat, D. J. As intimated at the hearing on the demurrer, the 
questions deôigned to be presented concerning the reissue are not 
before the éourt in such form as to enable a décision to behad. The 
défendant will, therefore, hâve to answer. 

The d«murrer is overruled, and leave given to answer within 10 
days. 



NiELsoN ». Eead.* 
{District Court, IS. D. Pennsylvania. May 19, 1882.) 

. LiQuiDATED Damagbs — Chabter-Paett. 

Where the sum named is intelligently and unequîvocally stated to be the 
aecertained or liquidated damages for the breach of a contract, and the laa- 
guage is not qualîfled or rendered doubtful by other expressions contained in 
the paper; and especially ■where the actual extent of damage is difflcult of 
ascertainmeat, and the sum named is not very greatly in excess of the probable 
injnry, — the amount will be treated as liquidated damages. 

I. Samte— Commissions. 

A charter provided that the cargo should be delivered to the consignées, " to 
■whom the vessel is to be addressed imvards and outwards, paying a commission 
of 2}4 per cent, on total amounts of freight j * * * the captain to em- 
ploy charterers or their nominees, at ports of loading and discharge, for basi- 
ness, on iisual terms ; failing which they or their agents sliall be at liberty to 
deduct from the freight the sum of 50 guineas liquidated damages." The cap- 
tain did not employ the charterers for his outward business. Held, that the 2^^ 
per cent, commission oh the outward freight was incident to the employment 

*Beporîed'by Frank P. Pricharil, Ksq., of the Philadelphla bar. 
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Btipulated for, and therefore could not be recovered in addition to tlie damage 
for the loss ef the employment. Héld,fv.rther, iliSit the 50 guineas were liqui- 
dated damages and not penalty, and could be deducted from the freight by the 
charterers. 

Libel ira personam by the master of a vessel against a charter er to 
recover a balance of freight alleged to be due, Eespondents claimed 
a set-off. The testimony disclosed the foUowing facts : 

Eéspondents chartered the vessel to transport iron ore from Cartliagena to 
Kew Tork, conslgned to respondents. The charter-party stipulated that the 
ore should he délivered to the consignées, " to whom the vessel is to be 
addressed inwaMs and outwards, paying a commission of 2^ per cent, on 
total amounts of freights ; * ♦ * the captain to empîoy charterers or their 
nominees, at ports of loading and discharge, for business, on usual terms ; failing 
which they or their agents ahall be at liberty to deduct from the freight the sum 
of 50 guineas liquidated damages." Upon the arrivai of the vessel in New 
Tork she «ras boarded by the agent of the firm of brokers who had represented 
the vessel on préviens voyages. The agent took the captain to the oiTice of the 
lattèr flrm, who, after looking at the charter, told the captain that they eould 
not undertake his in'jvard business, because that under the charter belonged 
to respondents ; but that they would attend to hisoutward business. îTeither 
they nor the captain at this time noticed that the vessel was addressed, to 
respondents outwards as well as inwards. Subsequently, however, the cap- 
tain called on respondents, and his attention was called to the stipulation for 
the outward business. Some conversation then occurred between the parties, 
but without definite resuit ; the captain apparently not being satisfled that he 
was liable to commissions under that stipulation. Subsequently the captain 
yisited respondents' oflBce a number of times, but no arrangement was made 
with them for an outward charter, and eventually a charter was obtained for 
the vessel by the brokers on whom the captain had firat called. There was 
évidence that at some time after the arrivai of the vessel, whether before or 
after her outward charter did not clearly appear, the respondents' tirm had 
gone into voluntary liquidation, one of the partners continuing the business 
under the old name. When the captain demanded from respondents the bal- 
ance due for freight, the latter claimed that in conséquence of his refusai to 
give them his outward business they were entitled to set off $75 for outward 
commissions, and $250 for the liquidated damages for violation of the charter. 
The captain denied ail liability for such commissions or damages, claiming 
that he had given respondents an opportunity to obtain an outward charter, 
and that they had. failed to do so. He then filed this libel, to which respond- 
ents filed an answer reàsserting their claim for both commissions and dam- 
ages, but offering to pay the balance of freight, less the damages alone, and 
also to pay the costs up to tliat time. This offer libellant declined. 

With regard to the damage sufEered by respondents by the losa of the out- 
ward business libellant claimed that it was only about ^81, while respondents 
claimed that it amounted to about $114, besides a possible loss of $40 to $50 
diapatch money, and the incidental advantage of securing a new client and 
extending their business. 
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Walter George Smith diTiài Francis RawU, ioi '\ibQ\ïaxA. 

Charles Gibbons, Jr., for respondents. 

Butler, D. J. The liability for freight is not denied ; but thé 
respondents claim a set-off, (1) of £é, 8, 8, consignee's inward commis- 
sions; (2) $148. TO, vessel's bills paid; (3) $75, consignee's out-ward 
commissions, and (4) $250, damages for violation of contraet, — re- 
specting employment at New York. The ûrst and second items are 
not disputed. The third cannot be allowed. Thèse commissions 
■would havè accrued to respondents if they had been empioyed in New 
York, and again become consignées of the cargo. The provision, in 
efifect, is that the consignées, to whom the vessel is to be addressed, 
inward and outward, shall be paid 2^ per cent, ou amount of 
freight. The commissions involved were an incident of the em- 
ployment stipulated for, in New. York; and the loss is included 
in the conséquences of libellant's failure to observe this stipulation, — 
if he did so fail. The only questions in the case, therefore, are : Did 
libellant fail in this respect ? and, if he did, what sum should be paid 
as damages? That he did so fail I hâve no doubt. Having em- 
pioyed another, the burden is on him to show that respondents 
declined the service. The witness on whom ho relies to prove this — 
(though interested to help him out, having been the runner, or drum- 
mer, of another firm, and having succeeded in capturing the business,) 
— very distinctly says that he secured the employment immediately 
upon the vessel's arrivai, without consultation with respondents. 
When the respondents' office was subsequently visited it was on 
account of other business. It is quite clear they were afforded no 
opportunity to furnish the outward cargo. The master indeed seems 
entirely to hâve overlooked his obligation in this respect; and the 
witness, (who secured the business for his employers,) says he was 
unaware of the obligation. No change had occurred in the respond- 
ents' firm that justified the master's course. They could, and we 
must suppose would, hâve performed the service, if empioyed to do 
so. What compensation should they hâve for the loss of this employ- 
ment ? The contraet says fifty guineas, — deducted from the freight. 
The libellant's position, that this is a "penalty," is unsound, The 
précise extent of injury likely to ensue from loss of such employment 
is difficult to ascertain ; and the probable amount, looking at inci- 
dental disadvantages, is not very greatly in excess of the sum named. 
The parties bave expressly stated it to be the amount which shall be 
paid, and hâve pointed out the manner of securing its payment. It 
is unnecessary to enter upon the learning respectiug "liquidated 
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damages." Where the sum named is intelligently and unequivocally 
stated to be the ascertained or liquidated damages for breach of a 
contract, and the language is not qualified or rendered doubtful by 
other expressions contained in the paper, — and especially where the 
actual extent of damage is diffioult of ascertainment, and the sum 
named is not very greatly in excess of the probable in jury, the 
amount will be treated as "liquidated damages." Such are the cir- 
cumstances hère; and the 50 guineas, in addition to the two undis- 
puted sums before referred to, must be deducted from the freight. 
For the balance thus ascertained, less respondents' costs since filing 
his answer, the libellant will receive a decree, with costs to the date 
of filing answer. The respondents having tendered payment of the 
amount now found to be due, with costs at the time of making 
answer, should not only not be charged with costs since that time, 
but should be reimbursed what they hâve necessarily expended in 
making defence. 



Thb John F. Tollé.* 
lOircuit U&urt, M. D. Louisiana. June, 1881.) 

AdMTRALTT— ColiMSION. 

In a case of collision, a steam-Tioat i' clearly in faiilt in not liaving a lîcensed 
pilot at the wheel, and a proper officer in charge, on waLch, and in not being 
in her place in the river. 

Admirai tyAppeal. 

Charles B. Singleton and Richard H. Browne, for libellants. 

J. Ad. Rozier, for claimants. 

Pardbb, g. J. This cause came on to be heardon the transcriptof 
the record from the district court of the United States for this dis- 
trict, and was argued by counsel; on considération, whereof the court, 
being fuUy advised in the promises, finds the foUowing conclusions of 
fact : 

1. The steam-boat Bill Henderson, of about 93 tons burden, of 
which libellants, W. J. Cooley, Lyman I. Taylor, L. W. Bowen, and 
George L. Short were owners, and said W. J. Cooley, master, departed 
on or about February 17, 1876, from the Tensas river, bound on a 
voya.ge to the port of New Orléans, with a cargo of cotton seed and 
seed cotton. The said Henderson was built in the year 1861, and, 

«Eeported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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with her machînery and fumiture, cargo, personal effects, etc., was 
worth about the sum of $5,038. 

2. That the said Henderson was manned with one captain,%lso 
licensed to act as pilot, and one engineer, one acting unlicens.dpilot, 
and sufficiency of other of&cers and men. That Cuney, acting pilot 
of the Henderson, was not licensed, his former license having expired 
some eight mdnths previously and not renewed. 

3. That the said Henderson proceededon her voyage without acci- 
dent until about 3 a. m. of the eighteenth day of February, wheri, in the 
vicinity of Port Hickey, in the Mississippi river, about two miles 
below Port Hudson, she côllided with the steam-boat John F. Toile, 
from the effects of which the Henderson soon after sunk and became 
a total loss. 

4. That opposite Port Hickey there is a point of considérable sharp- 
ness, the river there making a turn of nearly a right angle, and below 
a bar and eddy on the same side, of nearly three-quarters of -a mile 
in length, extending out in the river about 400 feet ; the river at that 
place being about one mile wide. 

5. That the Henderson rounded the said point, and while under 
the same she was signaled by the John F. Toile with two sounds of the 
steam-whistle, which were promptly answered by the Henderson. At 
this time the John F. Toile was ascending the river on the west side, 
about three-fourths of a mile below the said point, but was furt-her 
out in the river than the Henderson. 

6. That the said signais so given and answered indicated that the 
said boats were to pass each other by the larboard, and were proper 
signais under the rules of navigations as the boats then stood. 

7. That, foUowing the said signais, each boat kept straight ahead 
until the pilot of the Toile, seeing the near approach of the Hender- 
son, stopped his engines and commencedbacking his boat. The Hen- 
derson kept her course descending the river, approaching the Toile, 
still nearer to the western bank than the Toile, until, when within 
about 75 yards, she turned her head towards the middle of the river 
to pass, as she should, on the outside, but too late; her own head- 
way and the current swept her against the Toile, broadside, breaking 
her hull, fiUing her with water, and sinking her as far as her cargo 
would permit. 

8. That at the time of the collision the Henderson had no licensed 
and qualified officer on watch, nor any licensed and qualified pilot on 
wateh, and she was about 100 yards from the west bank of the river, 
and had foUowed near that bank after turning the point, and after 
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the passing signais had been given by the Toile and answered by the 
Henderson. 

9. That the John V. Toile, prior to and at the time of the collision, 
was properly officered and manned, having a licensed ofi&cer on deck 
in charge, a licensed pilot at the wheel, and watches duly set on the 
lookoat, and her lights properly set and soreened. 

10. That the course of the Toile, after passing the chute on the 
right of Prophet's island, was across the river to the west bank, and 
along that bank within a distance of 100 to 200 yards from.shore, 
and so continued up to the collision. 

11. That before the collision, when the boats were approaching 
and near to each other, the engines of both boats were stopped, and 
the engines of the Toile were set to baoking, but neither boat had 
lost heading when the collision occurred. 

And, as conclusions of law, the court finds : ■ 

1. The Henderson was clearly in fault in not having a licensed 
pilot at the wheel and a proper ofl&cer in charge on watch, and in not 
being in her proper place in the river. 

2. The John F. Toile was not in fault, as she was properly offi- 
cered and piloted, and was in her proper place in the river as the 
ascending boat, and according to the signais given and answered. 

8. The libel should be dismissed, with costs. 



The Fannie TuthilIi. 

(District Court, 2f. D. Ohio, E. D. 1882.) 

L TcG— DnTT OF— CoNTUoii DP Navigation. 

In the towing of vessels without motive power the tug Is to be regarded as 
the dominant mind or will of the adventure, and the détails of immédiate nav- 
igation, with référence to approaching vessels, muât be left to a great extent 
to thoae on board of her. 

2. Bamb— Measueb dp Accountability. 

They are not regarded as commoa carriers, as to accountability, but are only 
required to use reasoaable and ordinary care in their business — the skill and 
ability ordinarily possessed and ezercised by those engaged in that business — 
towards the tows in their charge. 

3. Collision — With Vessbl at Dock. 

Where a vessel was lying at a dock on the east side of the river, and a barge, 
in charge of a tug coming up the river, sheered to starboard, when the tug 
pulled her towards port to avoid another tug and tow coming down the river, 
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and directed the tow to steady her wheel, but the tow, by mistake, in porting 
her wheel sbeered towarda the barge fastened at the dock, when the tug tried 
to pull her towards the west side of the river, but f ailed, and the tow came into 
collision with the barge at the dock, hdd, that the master of the tug, in sup- 
posing he could pull the tow far enough to the west to avoid collision, was 
. mistaken, and that he tried the expédient too long, and until the barge was so 
near that the accident of slipping of the tow line out of the chock of the tow, 
occasioned by hard puUing, precipitated the collision, which could hâve been 
avoided by allot^ing the tow to sheei and strike the dock below the vessel 
moored thereat. 

In Admiralty. 

H. D. Goulder, for libellants. 

Charles L. Fish, for tug Tuthill. 

8. 0. Oriêwold, for barge Harvest. 

Welkeiî, T>. 3, The barge Minnie Davis, owned by the libellants» 
was fastened to the dock on the east side of the Cuyahoga river, near 
the foot of St. Cl^ir street, in the city of Cleveland, on the moming of 
the eighth of October, 1880. The tug Tuthill, tov?ing the barge 
Harvest, came up the river a^d passed on the west side of the draw- 
bridge at Main street, and some 400 or 500 feet above the bridge 
passed the tug Castle, having in tow two oanal-boats going down the 
river on the port side of the Tuthill. , Just before meeting the tug 
Castle with the eanal-boats the Harvest sheered to the starboard, 
and the Tuthill puUed her towards port, and then passed the down- 
going tug and tows. The Harvest -was then directed to steady her 
wheel, but soon she sheered towards the port side in the direction of 
the Minnie Davis. The helm of the Harvest, by mistake, was put 
hard a-port, which sent her to the port side of the river, when it 
should hâve been put starboard to avoid the port side of the rivera 
The tug tried to pull her into the river towards the west side, but 
failedto doit, and the Harvest ran into the stem of the Minnie Davis, 
doing her great damage. When the Harvest sheered to the port side 
she was some 400 or 500 feet from the Davis, and two-thirds across 
the river at that point. 

There is no doubt but that the Harvest was careless and at fault 
in the manner in which her helm was placed. It had been placed 
exactly wrong, and thereby contributed to the injury of the Davis. 

The question about which there is some doubt is whether the tug 
was also at fault in the manner in which she tried to prevent the col- 
lision. It would seem curions that in broad daylight in the river the 
tug and tow could not avoid hitting the Davis, lying fastened to the 
dock in fuU sight as she was. 
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In the towing of vessels without motive power the tug ia to be 
regarded as the dominant mind or mil in the adventure. It is the 
duty of the tow to foUow her guidanoe, to keep as far as possible in 
her wake, and to conform to her directions. The exercise of reason- 
able skill and care within this sphère is incumbent on the tow. 94 
U.S. 496. 

The détails of the immédiate navigation of the tug, mth référence 
to approaching vessels, must necessarUy be left, to a great estent, to 
those on board of her. 103 U. S. 702. 

In the discharge of the duty of towing vessels tugs are not to be 
regarded as common carriers and held to accountability as such. 
They are only required to use reagonable and ordinary care in their 
business- — the skill and abUity ordinarily possessed and exercised by 
those engaged in that business towards the tows in their charge. 

In this case the Minnie Davis, lying at the dock, powerless, as she 
was, it was the duty of the tug, as well as the barge, to use ail rea- 
sonable care to avoid an injury to her. It is claimed that the tug 
did ail she could to prevent the collision, The évidence warrants the 
conclusion that she did not. It is évident that the master of the tug 
supposed he could pull the Harvest far enough from the port side of 
the river to avoid the collision. In this he was mistaken. He tried 
the expédient too long, until the barge got so near that the accident 
of the slipping of the tow-line out of the chock of the Harvest, occa- 
sioned by hard pulling, immediately precipitated the Harvest into 
the Davis. When the Harvest first sheered to the port side the évi- 
dence shows that the tug was some 400 or 600 feet from the Davis. 
It was its duty, then, if it was seen that the helm of the Harvest was 
wrong, to bave it corrected, or use ail means to stop the barge and 
avoid the collision in case it was not immediately corrected. This it 
did not do. The collision could bave been avoided if the tug had 
allowed the Harvest to sheer over to the port side, as her rudder 
would bave sent her, and thus struck the dock below the Davis. The 
tug was also at fault in increasing the speed of the barge by her 
hard pulling as it passed the down-going tug, and her continued 
pulling against the rudder of the Harvest. This, no doubt, aided the 
collision of the vessels. 

Decree for libellants against both défendants, and referred to Earl 
Bill, commissioner, to report damages. 
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United States v. MoGeaw. (No. 664.^ 
United States v. Mbsbbvey and another. (No. 665.) 
United States v. Tiohenob and others. (No. 666.) 
{Circuit Court, D. Oregon. June, 1882.) 

1. Pdblic Land— S01TS TO Annol Patents— Insufpicibnt Allégations. 

In a suit by plaintiS to annul certain patents issued by it to défendants on the 
ground that they were issued contrary to law, and in fraud of the rights of 
plaintifl, because the lands included therein were a part of a "military réserva- 
tion " lawfully established at Port Orford prier thereto, and which was known 
to défendants prier to entry upon the same, the allégation of fraud is insuffl- 
cient, as it was not the duty of défendants to inform the offlcers of the plaintifl 
that thèse lands had been lawfully reserved from sale, even if such was the case. 

2. Reseiîvation of Land from Salb — Authomty to Make. 

Where it does not appear that any réservation was ever made by the author- 
Ity of the président, and it does appear that the alleged réservation included 
more tlian 200 acres, while the law since Pebruary 14, 1S53, limited the amount 
which might be reserved at one place for any purpose other than a " fort " to 
20 acres ; and while a réservation of 640 acres might lawfully hâve been 
made for a " fort," but it does not appear that a " fort " was ever established 
at Port Orford — no réservation was in fact lawfully established. 

3. Samb— VoiD Resekvation. 

The alleged order of the secretary of war, by which it was directed that the 
"post" al Port Orford be made permanent according to previous aoi'on, signi- 
fies that it related to the "post" and not to a réservation, and the object 
seems to hâve been not to make or ratify a réservation at Port Orford, but to 
direct that the " post " be " made permanent;" and if such order was intonded 
to establish a réservation, it was yoii— First, because it did not prescribe its 
boundaries of limit as required by law ; second, because it contained over 200 
acres, the réservation for the purpose of a " post " being limited to 20 acres ; 
and, third, it is void as to défendants' land in controversy because they were 
purchased before the order was made. 

4. CoNGBESS— Power to Dispose op Land— Lâches — StriT Dismissed. 

Congress alone has the power to dispose of the public lands, and where by 
its authority the premisesin controversy were lawfully sold to the grantees in 
the patents in controversy, and there is no proof that the authority conferred 
upon the président has been exercised, so as to take thèse lands out of the 
gênerai provisions made by congress for their sale and disposition to privato 
persons and uses, and where it appears that plaintifl has been guilty of lâches 
in the assertion of its cJaims, the équitable defence of lapse of time is well 
pleaded, and, the bills being without equity, demurrer thereto is sustained and 
the bills dismissed. 

In Equity. Suits to annul a patent. 
v.l2,no.5— 29 
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Bufm Mallory, for plaintiff. 

Edward W. McOraw, for défendants. 

Deady, D. J. Thèse three suits were commenced on September 
13, 1880, and heard and submitted on demurrer trith the case of the 
U. S. V. Tichenor, ante, 416, and the statement and opinion in that 
case is largely applicable to thèse. They are brought to set aside 
and oancel four patents issued to the défendants for lands situate in 
Curry county, Oregon, and being parts of sections 5, 6, 7, and 8, of 
township 83 south, of range 15 west of the Wallamet meridian, con- 
taining in the aggregate about 255.49 acres, as follows : To Jacob 
B. Tichenor, two patents, each dated Octpber 20, 1864, the one for 
lot numbered 8 in said section 5, and the other for lots 3 and 4 of 
said section 6, lot 1 of said section 7, and lot 1 of said section 8, 
containing altogether 74.01 acres ; to Elisha H. Meservey, one patent 
for the W. J of the S. W. }, the N. W. J of the S. W. J, the frac- 
tional N. W. J of the S. E. \ west of the donation survey of William 
Tichenor, and the water lots 4 and 5 of said section 5, containing 
165.34 acres; and to Edward W. McGraw, one patent for lots 1 and 
2 of said section 6, containing 18.64 acres, — upon the ground that said 
patents and the entries upon whieh they issued were allowed and 
issued contrary to law and in fraud of the rights of the plaintifîf, be- 
cause the lands included therein were a part of a "military réserva- 
tion" lawfully established at Port Orford prior thereto, ail of which 
was known to the défendants prior to such entries. 

The bills each allège the establishment of "a military réservation" 
at Port Orford in 1861, as in the case of William Tichenor, No. 660, 
except the giving of the alleged quitclaims by him and his wife, and 
the érection and occupation of a military post there from 1851 to 
1856, and its abandonment and temporary reoccupation in 1864, and 
the arrest and imprisonment of said Tichenor and his son, the de- 
fendant, Jacob B. Tichenor, as in that case; and, in addition, that 
on March 30, 1864, the secretary of war ordered that the "post at 
Port Orford be made permanent according to previous action." 

The allégation in regard to the réservation for light-house purposes 
is omitted. The description of the alleged réservation, of which only 
so much is given in the WUliam Tichenor case as was necessary to 
locate the portion said to be within his donation, is as follows : 

" Beginning at a point where the east line of Kedwood street, in the town 
of Port Orford, in the county of Curry, Oregon, prolonged, strikes the south 
line of the donation land claim of William Tichen>r and wife; thence along 



ONITED STATES W. M GEAW. 451 

said prolongea line and Its continuation to east side o£ Eedwood street in said 
town of Port Orford; thence along thesouth lineof Tbird street and said Une 
continued until it strikes the west line of said Tichenor's said claim ; thence 
in a north-westerly direction to tlie aea; thence southerlj following the sea to 
the place of beginning." 

It also appears from the certîâed copies of said patents and the 
entries upon which they were issued, and also an extraot from the proc- 
lamation of the président. No. 685, that on May 2, 1862, the lands in 
said sections 5, 6, 7, and 8, except those "appropriated by law for 
the use of schools, military and other purposes, or claimed under the 
donation laws", were proclaimed for sale at the land-oflSce at Eose- 
burg, Oregon, on October 13, 1862, for a period not exceeding two 
weeks, after which those remaining unsold were to be subject to 
private entry ; that the lands patented to the défendants, as above 
stated, were purchased by them at the rate of $1.25 per acre at said 
land-office, as foUows: By Meservey, on September 25, 1862, upon 
a declaratory statement filed under the pre-emption law of May 9, 
1862, and proof of compliance with said law, and the payment of 
$206.67; by Jacob B. Tichenor, upon cash entries, lot 3, in section 
6, on May 2, 1863, and the remainder on July 7, 1863, and the pay- 
ment of $92.62; by Edward W. McGraw, on a cash entry on July 
18, 1871, and the payment of $23.30; and that patents were issued 
upon thèse sereral entries, to the parties making then, as above 
stated. 

Meservey and Tichenor answered the bills exhibited against them 
respectively, admitting the purchase of the lands by them as stated, 
and the issuing of the patents therefor, and averred that they had 
since sold and conveyed the same as follows : Meservey to George 
Dart on January 31, 1863, for the sum of $500; Tichenor to Sarah 
E. Tichenor, now Sarah B. McGraw, long prior to the commencement 
of the suit against him for the sum of five dollars, — which deeds were 
duly recorded, the first-mentioned one on February 2, 1863, and the 
second one prior to 1870 ; and deny that they ever had any knowl- 
edge that said lands were ever claimed as a réservation by the United 
States or were not subject to private entry, and disclaim ail interest 
in the promises since said sales and eonveyances. 

Thereupon the plaintiff filed an amended bill in each of thèse two 
cases, making said Dart a party défendant in Meservey 's case, (No. 
665,) and said Sarah E. McGraw and her husband, Edward W. Mc- 
Graw, parties défendant in Jacob B. Tichenor's case, (No. 666.) To 
thèse amended bills and the original bill in Edward W. McGraw's 
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case (No. 664) the défendants demurred, assigning substantially the 
same causes of demurrer in eaeh pase as in Tichenor's case, (No. 
660,) and in addition thereto that it appears from eaeh bill : 

(1) That the plaintifE surveyed the lauds in question and offereil them for 
sale at auction, and, in default of bidders, offered them to the défendant at 
$1.25 an acre, who purchased them acccordingly. (2) It does not appear that 
the défendant was guilty of any false représentation or fraudulent conceal- 
ment in connection with such sale. , (3) It does not appear that the plaintifE 
has tendered to the défendant, or now offers to repay him, the money received 
for said lands. (4) It does not appear that the plaintifE has demanded a 
reconveyance of the promises. 

The allégation of ffaud is insufficient, and, in the nature of things, 
it cannot be made better. It was not the duty of the défendants to 
inform the officers of the United States that thèse lands had been 
lawfuUy reserved from sale, even if such was the case. But it was 
the duty of the plaintiff, through its proper officers, to know the con- 
dition of its lands in this respect, and act accordingly. Neither is 
the question of fraud a material one ; for the plaintiff is not bound 
by the acts of its officers in the disposition of thèse lands if they acted, 
as is claimed, without authority of law. As to whether thèse lands 
were open to entry, the défendants took the risk, — purchased at their 
péril, — and if, being lawfully reserved, they were not subject to sale, 
the disposition of them by the officers of the land-office, being a mat- 
lier beyond their jurisdiction, was void, without référence to the knowl- 
edge or motives of the défendants in making the purchase. WUcox v. 
Jackson, 13 Pet. 511, 

The only ground, then, upon which thèse suits can be maintained is 
that the lands in question had been lawfully reserved from entry by 
authority of the président before their sale to the défendants. If 
such a réservation did not exist, the lands were subject to sale, and 
the purchase of the défendants was lawful and valid. Therefore, the 
mies invoked by counsel for the défendants as applicable to a suit 
for the rescission of a contract within the power of the parties to 
make, but procured by the fraud of one of them, — as that the court 
wHl not interfère unless the parties can be placed in statu quo ,• that 
notice of the rescission must be given within a reasoiiable time, ac- 
companied by an offer to return whatever of value has been received 
under the contract, — are not in point. And yet it may be that even 
in a case of a void contract or sale, as this is alleged to be, that 
the court would not annul the patent if it appeared that the vendor 
was négligent and the purchaser acted in good faith, without provid- 
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ing that the decree should not take effect until the purchase money 
was returned to him. But if it appeared that the purchaser had 
good reason to believe thât the sale was not authorized by Iaw,it 
would be proper to annul the patent and leave him to the mercy of 
cougress for the purchase money. 

Upon the question of whether there ever was a lawful réservation 
at Port Orford for any purpose, the facts in thèse cases are not any 
more favorable to the plaintiff's claim than in the Tichenor case. It 
does not appear that any réservation was ever made by the authority 
of the président. It does appear that the alleged réservation in- 
cluded more than 200 acres, while the law since February 14, 1853, 
limited the amount which might be reserved at one place for any pur- 
pose other than a "fort" to 20 acres. And while a réservation of 640 
acres might lawf uUy hâve been made for a "fort, " it does not appear 
that a "fort" was ever established at Port Orford, but only a tempo- 
rary camp or unfortified post, which was abandoned as early as Sep- 
tember, 1856, and never after actually occupied except for a very 
short time in 1864, for some temporary and non-military purpose. 

The alleged order of the seeretary of war of Maroh 30, 1864, by 
which it was direoted that the "post at Port Orford be made perma- 
nent according to previous action," is the only new fact on this point 
in thèse cases. This order implies, as the fact was, that the post 
had fallen into disuse; and in ail probability it was proeured in 
aid of the person who was then oocupying the old buildings, nomi- 
nally as agent of the government, but really for the purpose of his pri- 
vate trade and business, and against the will of the apparent owner, — 
William Tichenor, — out of which controversy grew the subséquent 
illégal imprisonment of the latter by the military, in the interest of 
this same party. But waiving this, and presuming that this order of 
the seeretary was made by the direction of the président, what does 
it signify ? And, Jlrst, it related to the "post" and not a réservation, 
and the object seems to hâve been, not to make or ratify a réserva- 
tion at Port Orford, but to direct that the post be "made permanent," 
— whatever that is, — a direction which seems to hâve been generally 
disregarded. The "post," as bas been eaid, was a mère collection of 
log-houses in the town of Port Orford, and not upon any of thèse 
lands. But if the order was intended to establish a réservation at 
Port Orford, it was void, because (1) it did not prescribe its bound- 
aries or limit the amount, as reqaired by law ; (2) if it was intended 
by the words "according to previous action" to hâve effect as a rati- 
fication of the réservation alleged to hâve been "mapped out" by 
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Wyman in 1851, it was void, because it contained over 200 acres, 
while a réservation for the purpose of a "poat" was limited to 20 
acres ; and (3) it is certainly void as to the lands entered by Meser- 
vey and Tichenor, — 239.35 acres, and twelve-thirteenths of the quan- 
tity in controversy, — because they were purchased before the order 
was made. 

Congress alone bas tbe power to dispose of the public lands, and 
by its authority the promises in cbntroversy were lawfuUy sold to the 
grantees on thèse patents, unless before such sale they were legally 
designated under the authority conferred upon the président by sec- 
tion 14 of the donation act, and section 9 of the act amendatory 
thereof, (9 St. 500; 10 St. 159,) as a réservation for some of the "pub- 
lic uses" mentioned in said sections, and in conformity with the 
restrictions imposed upon said authority by said section 9. 

To entitle the plaintiff to the relief sought it must prove that this 
authority has been exercised so as to take thèse lands out of the gên- 
erai provision made by congress for their sale and disposition to 
private persons and uses. Upon the facts stated, and ail légal and 
reasonable inferences that may be drawn from them, it doea not 
appear that there ever was a valid réservation at Port Orford, or that 
there ever was an attempt to designate one by the authority of the 
président. The plaintiff has also been guilty of lâches in the asser- 
tion of thèse claims, and an équitable defence of lapse of time may 
well be allowed in thèse suits. 

The demurrers are sustained, and the claims of the plaintiff being 
stale and the bills without equity they are each dismissed. 

See Same parties, ante, 415, and note. See, also, ZT. 8. v. Mullan, 10 Pbd^ 
Bbp. 785; Leavenworth, etc., R. Co. y. U. S., 92 U. S. 738. 



Jacobson, Eeceiver, etc., ». Allen, Exr,, etc., and others. 

{Circuit Court, S. D. New Tork. June 20, 1882.) 

Action — AGAmsT Stockholders — Receiver— Capaoitt to S0B. 

Where the right of action souglit to be enforced does not exist in favor of the 
complainant, on demurrer the bill will be held bad. So hdd in an action 
brought by the receiver of an insolvent corporation seeking to charge stock- 
holders with a liability imposed by a section of the incorporating act. 
Stockholdeks — Statutobt Liabilitt-^Debts of Cobpoeation. 

The liability of the stockholders of a corporation is a collatéral statutory 
obligation for the beneflt of the creditors, of wUich the former become sureties 
to the latter for the debts of the corporation. 
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3. SamE— OoLI/ATEKAIi OBLIGATION — RlGHTS OP OhEDITORS. 

Neither a receiver, an assignée in bankruptcy, nor an assignée under a volun- 
tary gênerai assignaient for the beneflt of creditors, each of ^vhcm représenta 
creditors as well as the insolvent, acqiiires any right to enforce a collatéral 
obligation given to a creditor or to a body of creditors bya third personfor th» 
payaient of the debts of the insolvent. 

Howard Mamfield, for défendant. 

Johnson, Cantine d Dening, E. Patterson, Martin é Smith, and 
Reynolds é Lowrey, for défendants, 

Wallacb, g. J. Without passing upon subordinate questions raised 
by the demurrer, the bill must be held bad because the right of action 
sought to be enforced does net exist in favor of the complainant. The 
défendants are sued as stockholders of the bank of Chicago, an 
insolvent corporation of the state of lUinois, and the bill seeks to 
charge them with a liability imposed by one of thé sections of the 
incorporating act, which provides that "each stockholder shall be liable 
to double the amount of stock held or owned by him, and for three 
months after giving notice of transfer." The bill allèges that in a 
suit brought by a creditor of the bank in the superior court of Cook 
county, Illinois, the complainant was duly appointed by that court 
"receiver of ail the estate, property, and équitable interests of said 
bank," and duly qualified and bas erer since acted as suoh receiver. 
Unless the right of action to recover the statutory liability of stock- 
holders was part of the "estate property or équitable interests" of the 
bank, it did not pass to the receiver under his appointment, Not 
only because of the allégation of the bill, but also from the inhérent 
nature of a receiver's title, the complainant did not acquire the right 
to enforce the statutory liability, if it existed, only in favor of credit- 
ors of the bank and not in favor of the corporation. It is not con- 
tended that the corporation could hâve enforced this liability against 
the stockholders, but the position is taken that upon the insolvency 
of the corporation a fund arises by force of the statutory provision for 
the benefit of the creditors of the corporation, which is to be deemed 
part of the équitable assets of the corporation. Undoubtedly such 
provisions are intended to create a fund for the benefit of creditors 
in case of the insolvency of the corporation; but whether the credit- 
ors can resort to the fund jointly or only severally, and whether the 
right of the creditor is one at law or one to be enforced in equity and 
in subordination to the rights of the whole body of creditors, dépends 
in each case upon the terms of the particular statute. Obviously the 
fund resembles an asset of the corporation more nearly when by the 
tenus of its création it constitutes an équitable fund for the common 
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benefit of ail the creditors, than it does -when it is secured to the 
creditors severally and at law. 

Under this particular statute it bas been determined by the courts 
of Illinois that a créditer of the corporation may sue individually and 
at law, (McCarthy v. Lavasche, 89 111. 270; )and under a similar statute 
it was held by the same court that the creditor's right of action was 
not divested by the appointment of a receiver of the corporation. 
Arenz v. Weir, 89 111. 25. Undoubtedly, if the liability were merely 
a several one in favor of the creditors, no one créditer could be di- 
vested of his right of action by any proceeding or judieial decree to 
which he was not a party, and therefore a receiver appointed in a 
suit brpught by one créditer against the corporation could not acquire 
the rights of the other creditors. Wincock v. Turpin, 96 111. 135. It 
has not been definitely determined by the courts of Illinois that a 
suit might not be maintained in equity by ail the creditors, or one in 
behalf of ail, to recover of the stockholders when the liability is im- 
posed in the terms employed in the présent statute. If the question 
were to be determined irrespective of the adjudication of that state, it 
would hardly be deemed doubtful that the act créâtes a fund which 
may be pursued in equity for the common benefit of ail the creditors. 
Briggs v, Penniman, 8 Cow. 387; Mathez v. Neidig, 72 N. Y. 100; 
Terry v. Little, 101 U. S. 216. Assuming that such is the character 
of the fund, it still remains for the complainant to maintain that it 
is property or assets of the corporation, and passed to Mm by virtue 
of his appointment as receiver. No case is cited to support this 
contention. 

In Weeks v. Love, 50 N. Y. 571, it is B&ià ohiter that the stockhold- 
er's liability may be treated as corporate property. That was an 
action at law by a créditer against the stockholder, in which it was 
sought to be maintained that the créditer must resort te equity; but 
the action was sustained. Numerous authorities recegnize the 
right of a receiver or assignée in bankruptcy to sue for the recovery 
of unpaid stock, but in thèse cases the corporation could bave main- 
tained the action. Se, aise, the right of such au officer is maintained 
to recover assets of the corporation which the corporation could not 
bave recevered, because it would hâve been estopped from asserting 
its own fraudulent or illégal conduct in the disposition of the assets. 
Thèse authorities fall short of the présent point. 

The receiver of an insolvent corporation makes his title through 
the corporation. He cannot through his appointment acquire that 
which the corporation never had. He représenta the creditors of the 



MEKEIAM V. LAPSLBY. 457 

corporation in the administration of bis trust, but his trust relates 
only to the corporate assets. As trustée for creditors he represents 
them in foUowing the assets of the corporation, and can assert their 
rights in cases where the corporation could not hâve been heard. He 
is not a trustée for creditors in relation to assets which belong to 
them individually, or as a body. Bristol v. Sanford, 12 Blatchf. 341. 
As is said in Curtis_y. Leavitt, 15 N. Y. 44: 

"He is by law vested with the estate of the corporate body, and takes his 
title under and through it. It is true, indeed, that he is declared to be a trus- 
tée for creditors and stockholders ; but this only proves that they are the ben- 
eficiaries of the fund in his hands, without indicating the sources of his title 
or the extent of his powers." 

The liability of the stockholders to creditors may be regarded as a 
collatéral statutory obligation of the stockholders for the benefit of 
the creditors, by which the former become sureties to the latter for 
the debts of the corporation. Hicke v. Burm, 38 N. H. 146. It 
matters not whether it is an obligation to each creditor severally or 
to ail jointly; in either case the oharacter of the obligation is the 
same. Neither a receiver, an assignée in bankruptcy, nor an 
assignée under a voluntary gênerai assignment for the benefit of 
creditors, each of •whom represents creditors as well as the insolvent, 
acquires any right to enforce a collatéral obligation given to a cred- 
itor or to a body of creditors by a third person for the payment qf 
the debts of the insolvent. 

The demurrer is sustained. 

Note. See, generally, 8haw v. Boylan, 16 Ind. 384; Todhunter v. Ran- 
dall, 29 Ind. 275; Carne v. Brigham, 39 Me. 35 ; OchUtree v. Railroad Co. 21 
Wall. 249; Carey v. Qalli, 94 U. S. 672, As to the rights of creditors, ses 
Winter v. Baker, 34 How. Pr. 183. 



Mbreiam v. Lapslet. 
{Circuit Court, W. V. Missouri, W. B. Ootober, 1880.) 

1. CONTRACT FOB EXCHANGB OF LaNBS. 

Where plaintiS, one party to a contract, acts with full knowledge as to his 
own property, as well as the other property for which he is bargaining, while 
défendant, the other party, on account of non-residence, can gcaroely be said 
to know his own property, and knows nothing whatever of the property he i» 
trading for, the plaintiâ is hM to the strictest and fuUest discloBures. 
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2. ACCEPTANCE BT LeTTEB— WlTHDEAWAL — EQUITIES. 

Where défendant signifies by letter addressed to the plaintiff hîs willingness 
tO ezchange prdperty with plainti£f, and défendant, soon after mailing his let- 
ter, disoovered his mistake as to the location of plaintiff's land, and wrote 
another letter withdrawing his proposition, but whieh letter did not reach 
plaintiff until after the latter had conditionally accepted the proposition also 
by letter, and who hastily and in a somewhat eztraordinary nuanuer took pos- 
session of the property of défendant, Md, that the equity is with défendant, 
end judgment will be for restitution of possession of the premises, and an 
accounting in faror of défendant. 

In Equity. Bill for spécifie performance. 

Ebeebl, D. J. This case cornes hère by change of venue from 
.Cass county, Missouri; and in a controversy between Merriam, a rés- 
ident of Flesant £[ill, Gass county, Missouri, and Lapsley, a résident 
of the state of Kentucky, plaintiff, Merriam, claims that he agreed 
with défendant, Lapsley, to exohange certain improved real estate in 
Pleasaut Hill, Cass county, Missouri, owned by défendant, for im- 
proved real estate in the state of Eansas, owned by Merriam. The 
transaction commenced by Merriam writing to Lapsley, offering to 
exchange his Kansas lands for Lapsley's Pleasant Hill house and lot. 
A correspondence is thereupon had, and it is claimed by Merriam in 
his bill that an agreement was reached under which he took, and 
now holds, possession of the Pleasant Hill property. Ail the infor- 
mation Lapsley ever had regarding the Kansas lands of Merriam 
came from Merriam through letters in évidence. It seems that 
Lapsley, under an erroneous impression regarding the location of 
the land as to railroad improvements, expressed himself at one time 
willing to exchange, and so wrote Merriam, but soon after writing 
and mailing his letter discovered his mistake, and wrote withdraw- 
ing his proposition. This letter of withdrawal did not reach Mer- 
riam until after he, as he claims, had accepted Lapsley's proposition, 
and so advised Lapsley by letter. Had this letter of acceptance on 
part of Merriam been unconditional, the case, under ail the évidence 
and the law as found in the adjudicated cases, would hâve been in 
favor of plaintiff. But the letter of acceptance is not an uncondi- 
tional one, but in it occùrs the following language : 

" I hâve some rails or posts, or both, which Mr. Sutton [the agent of Mer- 
riam] wrote me about selling, which I think were near the stable, which I 
reserve. He also wrote me there were a good many peach trees that would 
be wanted this spring, and I told him to sell them, where they were too thick, 
for two cents apiece, and hâve them thinned out, but, of course, if any trees 
sold after this time, the sale will belong to you." 
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Thus it appears that Merriam, not only makes réservations not 
mentioned in any of his former correspondance spoken of, but seems 
not to hâve known even himself what liad been done under bis in- 
structions regarding the sale of peach trees, a matter whicb Lapsley 
was entitled to know in order to détermine for himself whether he 
would take the land after he had been advised of the condition of 
things. Thèse may appear slight déviations or conditions, but are 
proper to be seized upon by the chancelier to prevent injustice. The 
•whole case, under the évidence, présents one in which one party acts 
vrith full knowledge as to his own property as weU as the other prop- 
erty for which he is bargaining, while the other, on account of non- 
residence, can scarcely be said to know his own property, and who 
knew nothing whatever of the property he was trading for. Under 
such circumstanees Merriam is held to the strictest and fuUest dis- 
closures. While it cannot be said that plaintiff made direct misrep- 
resentations, (for the value put upon his Kansas land, and the value 
thereof testified to by others, may be said to be within the range of 
allowance by one who estimâtes the value of his property in a trade,) 
yet the description of the land, and especially of the improvements, 
when examined under the testimony in the case, is well ealculated 
to impresB the mind more favorably than the facts testified to would 
do. The hasty and somewhat extraordinary manner in which plain- 
tiff took possession of the property of défendant, without awaiting a 
reply to his conditional letter of acceptance, is well ealculated to 
leave the impression that he largely relied on getting hold of the 
property in overcoming any obstacles to the consummation of the 
trade which might be imposed, thus anticipating, as it were, what 
bas occurred. On the whole, I am well satisfied that the equity is 
with défendant, and the jud^ent of the court will be that plaintiff 
deliver up the possession of the premises to Lapsley on or befôre the 
first of June next; that an account of the rents, repairs, and pay- 
ment of taxes be taken, se that judgment may be rendered in this 
regard for a spécifie and proper amount. 
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Bbownino and others ». Poeteb and others. 
(Cireuit Court, E. D. Missouri. January, 1881, ) 

1. Injunction Bond — What itot Covered bt. 

An injuaction bond conditioned to " abide the décision which shall be made 
thereon, [the original suit, j and pay ail sums of money, damages, and costs that 
shall be adjudged against them if said injunotion shall be dissolved," doeg not 
cover the amount of the original judgment and its costs, nor the attorney's 
fées. 

2, Dissolution op Injdiîction — Rbmedt on thb Bond. 

Whether a court of chancery in dissolving an injunction will itaelf proceed 
to assess damages resulting therefrom, or drive the défendant to an action at 
law on the bond, not decided. 

In Equity. 

John H. Overall, for the motion. 

Edward McCabe, contra. 

Teeat, D. J. a suit in equity was instituted by plaintifs, and on 
their motion a provisional injunotion issued to restrain proeeedings 
at law on a judgment in a state court. 

An injunotion bond was given as required, with sureties oonditioned 
to "abide the décision which shall be made thereon, [the original 
suit,] and pay ail sums of money, damages, and costs that shall be 
adjudged against them, if said injunotion shall be dissolved." Said 
injunotion was dissolved and the bill dismissed. ■ 

A motion is now made for the assessment of damages, to-wit: the 
amount of the judgment in the state court, $619; costs in state court, 
$25; attorney's fee in injunotion suit, $200. 

It is clear that the bond did not cover the amount of the Original 
judgment and its costs, nor the attorney's fee. Bein v. Heath, 12 
How. 176; Oelrichs v. Spain^ 15 Wall. 230. To the same effect are 
the Missouri cases cited. 

Another question was suggested in the light of the authorities pro- 
duced, viz. : whether a court of chancery, in dissolving an injuno- 
tion, would itself proceed to assess damages resulting therefrom, or 
drive the défendant to an action at law on the injunotion bond. 

The motion before the court does not call for a décision on that 
point, although nothing is seen in the cases cited to deprive the 
chancery court of its power to finally détermine the controversies 
between the parties before it. 

The case of Bein v. Heath was an action on an injunotion bond, 
and the dicta in the opinion are very strong. In that case the coi] rt 
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says : ' A court proceeding according to the raies of equity cannot 
give a judgment againat the obligors in an injunotion bond wlien it 
dissolves the injunotion." 

Is that dictum to be received as a gênerai rule, or limited to cases 
like that then under considération? It sometimes happens that 
injunotion bonds are conditioned to pay damages which the court 
may assess, and hence, unless the court assesses damages, no cause 
of action arises on the bond. It may be that the provisional injuno- 
tion is dissolved on motion, before final hearing and decree on the 
merits, and that on final hearing the decree is for plaintiff, or for 
défendant, thus varying the matter of costs and damages. That final 
decree would be operative in a suit on the injunotion bond, so far as 
its ténor required ; and such a decree would, in many cases, be nec* 
essary to hold the parties to the bond. 

It is obvions that the several cases on such bonds must défend on 
the conditions stated; Bome requiring the antécédent action of the 
chancery court, and some requiring no such action. 

It is well settled that proceedings of United States courts in equity 
are not affected by local statutes ; and it is supposed to be equally 
well settled that chancery courts, having obtained jurisdiction of 
the parties and the controversy, will retain jurisdiotion for the final 
settlement of the whole subject-matter, so as to avoid multiplicity 
of suits, including ail incidents of the litigatiôn. 

Whatever the true rule may be in that respect, the motion in this 
case asks for what could not be allowed, either at law or eg^uity. ; 

Motion overmled. 



Ex parte Pbtees. 
[OlrcuU Oourt, Tr. B. MUtovri. Apri), 1880.) 

1. ISDICTMENT — SbPABATB OpFEÎTCBB— DISTINCT CODNTft 

Separate ofEences of the same olass and growing out of the same transactions 
may be joined in one Indictment in separate counts, provided they are such as 
may be " properly joined." 

2. BuRGLART — Labcbnt fboM House — Distinct Offehces. ••• " 

A person who breaks into a house with intent to steal therefronï, ànd act- 
ually steals, may be punished under separate. indictments for, two, aitt'encea or 
one, at the élection of the power prosecuting him. 

3. Same — Habeas Cobpus — Rgleabé Denied. 

A person sentenced under such an indictment cannot be released on habéa» 
corpus on the ground that distinct ofEences were improperly joined. 
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Hàbeas Corpus. Pétition for release. 

MoCrart, C. J. Petitioner was indicted in the United States dis- 
trict court for this district. The indictment contained four counts. 

The first count charged the petitioner with burglary in breaking 
and entering the building used as a post-office at Bucklin, Linn 
côtinty, Missouri, with intent to commit a larceny, on the twenty- 
eighth of October, 1874. 

The second count charged him with larceny committed at the same 
time and place by stealing from said post-office a letter containing 
$807.50. 

The third count charged him with burglary in breaking and enter- 
ing the building used as a post-office at tJnionville, Putnam oounty, 
Missouri, with intent to commit larceny, on the twelfth day of No- 
vember, 1874. 

The fourth count charged him with larceny at the same time and 
place named in the third, by stealing from said post-office two letters, 
one containing the sum of $146.30 in money. 

There was a plea of guilty upon ail the counts, and the petitioner 
was sentenced to be imprisoned in the penitentiary of Missouri for 
the term of two years under each of the four counts, the first term 
to commence on the eighth of March, 1875; the second to commence 
on the expiration of the first term of two years ; the third term to 
commence on the expiration of the second term of two years ; and 
the fourth term to commence on the expiration of the third term of 
two years, and said four terms to constitute a continuous imprison- 
ment of eight years. 

On the eighteenth of April, 1877, petitioner applied to thîs court 
for release, on the ground that his imprisonment was illégal, and 
upon full considération it was then determined that his sentence was 
valid at least for two terms of two years each, the court being of the 
opinion that at least two distinct offences were charged, one in the 
first and one in the third count, and that after conviction, by force 
of section 1024, Bev. St., thèse two offences must be treated in this 
proceeding as having been "properly joined." 

The question as to the validity of the remainder of the sentence 
was expressly reserved until it should be presented after the expira- 
tion of four years of imprisonment. See 4 Dill. 169. 

.The two terms of two years each having expired, the petitioner 
now renews his application for discharge, and we are called upon to 
détermine whether the sentence as to the remaining four years is 
valid. 
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The grouûd of the petitioner'a application for discharge is thus 
stated in his pétition now before us : 

"And your petitioner allèges that his présent imprisonment is illégal, and 
that he is entitled to be discharged therefrom in this: that he bas fully served 
ont the terms of imprisonment imposed upon him for the two burglaries 
chargea in the indictment, and that the other two sentences of two years eàch 
were imposed for two separate larcenies, each of which is charged in saîd in- 
dictment to hâve been committed at the same time and place, and as part and 
parcel of a burglary whereof this petitioner was duly convicted and sentenced; 
and your petitioner avers the said sentences to be illégal in this: that the dis- 
trict court had no légal power to sentence this petitioner to imprisonment for 
a larceny charged to hâve been committed at the same time and place, and as 
part of the same act of burglary whereof he was convicted and sentenced." 

1. Tliere is no statuts of the United States affecting this question, 
and we are, therefore, to adopt and foUow the rule of the common 
law. Conk. Treat. (5th Ed.) 181. 

2. The question tersely stated is whether it was compétent for the 
district court to sentence the petitioner for both burglary and larceny 
charged in separate counts, but both appearing to be part of the 
same act. 

Section 1024 of the Eevised Statutes is as foUows: 

"When there are several charges against any person for the same act or 
transaction, or for two or more acts or transactions of the same class of 
crimes or offences, which may be properly joined, instead of having several 
indictments, the whole may be joined in one indictment in separate counts; 
and if two or more indictments are found in such cases, the court may order 
them Consolidated." 

The effect of this statute is to permit separate offences of the same 
class and growing out of the same transactions to be joined in one 
indictment in separate counts, provided they be such as may "be 
properly joined." It makes no change in the law as it previously 
existed, except to permit offences which might hâve been theretofore 
presented in separate indictments to be presented in separate counts 
of the same indictment. It leaves entirely open the question whether 
burglary and larceny, growing out of the same transaction, are such 
distinct offences as to be properly joined in the same indictment and 
separately punished. 

According to the great weight of authority, it may be regarded as 
settled that a person who breaks and enters a house with intent to 
steal therefrom, and actually steals, may be punished under separate 
indictments for two offences, or one, at the élection of the power 
prosecuting him. 1 Bish. Crim. Law, § 1062, and cases cited. 
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The case of Josslyn v. Com. 6 Metc. 236, is directly in point, See, 
also, State v. Ridley, 48 lowa, 370, and Breese v. State, 13 Ohio St. 
146. 

The opposite' vie w was ably stated by Waite, G. J., in hia dissent- 
ing opinion in Wilson v. State, 24 Conn. 57, and his reasoning is so 
strong that if it were a question of first impression, I should be 
inclined to adopt his opinion. Looking, however, to the adjndicatèd 
cases, I find the law to be very well settled against the position 
assumed by the counsel for petitioner. I am the more . inclined to 
follow thèse adjudications in this case because the punishment in- 
flicted might, under the two counts admittedly good, hâve extended 
to 10 years* imprisonment. Eev. St. §§ 5469, 5478. 

The prayer of the petitioner is denied. 

Krekel, D. J., concurs. 

Indiotment — DiSTixoT Offences. At common law and under section 
1024, Bev. St., distinct offences may be joined in tiie indiotment, (U. S. v. Nye, 4 
Î'ED. Eep. 888; U. 8. v. Callahan, 6 McLean, 96; U. S. v. Jacoby, 12 Blatchf. 
491 ;) but they must be of tiie same class of crime, (U. 8. v. Bennett, 17 Blatchf. 
357 ;) and may be distinct offences [Case of Lange, 13 Blatchf. 548) arising out of 
the same transaction, [U. 8. v. Jacoby, 12 Blatchf. 492;) but a count for con- 
spiracy cannot be joined with a count for murder, U. S. v. Scott, 4 Biss. 29. 
Différent counts are allowable only on the presumption that they are différent 
offences, and every count so imports on the face of the déclaration. U. 8. v. 
Malone, 9 Fbd. Eep. 900. "When separate offences are Consolidated into one 
indictment, with separate counts, a gênerai verdict is proper, and will be sus- 
tained, if any of the counts are good, and charge an offence. U. 8. v. Stone, 
8 FED. Eep. 252 ; U. 8. v. Wentworth, 11 Ped. Kep. 52. See U. 8. v. Patter- 
son, 6 McLean, 466 ; U. 8. v. Feterson, 1 Wood. & M. 305 ; U. S. v. 8eagrist, 4 
Blatchf. 420; State v. CoUicutt, 1 Lea. 714. Two indictments for inveigle- 
ment and kidnapping were found against défendant, with the same charges, 
except as against différent persons, and were Consolidated under this section. 
JJ. 8. v. Ancarola, 1 Fed. Rep. 677 ; U. 8. v. Stone, 8 Fed. Eep. 252. 

Stealing feom the Mail. Stealing from the mail is not an infamous 
crime, and may be prosecuted by information. U. S. v. Wynn, 9 Fbd. Rep. 
886. The offence deflned in the statute is committed by secreting, embezzling, 
or destroying any letter before it is delivered to the person to whom it is 
directed. U. 8. v. Parsons, 2 Blatchf. 105. And it is not necessary that the 
name to which a letter is directed should be the true name of the person for 
whom it is intended. U. S. v. Pond, 2 Curt. 265. So a decoy letter is within 
the statute. U. 8. v. Cottingham, 2 Blatchf. 470; U. 8. v. Foye, 1 Curt. 364. 
And the offence is committed although there be no article of value in the 
letter. U. 8. v. Fisher, 5 McLean, 23. The stealing is a clandestine taking — 
not a taking through mistake, or with an innocent intent; the intent must 
be criminal. U. 8. v. Pearce, 2 McLean, 14. Where a letter is delivered to an 
authorized agent it cannot be said to be embezzled, and the question of agency 
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is one of fact for the jnry. U. 8. v. Bander, 6 McLean, 598. So an errand- 
boy cannot be convicted under this section, U. S. v. Driscoîî, 1 Low. 303. 
The statute does net look beyond a possession obtained wrongfuUy from the 
post-offlce or from a mail carrier. U. S. v. Fanons, 2 Blatchf. 105. So, if a 
person takes a letter from and oufc of that part of the post-offlce building 
appropriated to the disposai of such letter, he is guilty of stealing the letter 
from and out of the post-offlce, although he does not remove it out of the 
building. U. 8. v. Marselis, 2 Blatchf. 109. After the voluntary termination 
of the custody of the letter by the post-offlce or its agents, the rights of tlie 
real proprietor are under the guardianship of the local law, and not of the 
United States. U. 8. v. Parsons, 2 Blatchf. 105. But see U. 8. v. McOreàdy, 
11 FED. Réf. 225, where it décides that "the act of congress was designed to 
protect letters sent by mail from embezzlement until they reach their desti- 
nation, by actual delivery to the person entitled to reçoive them." — [Ed. 



LuEDEEs' Ex'e ». Habtfoed Life & Annoitt Ins. Co.* 

{Circuit Court, E. D. Missouri. May 6, 1882.) 

1. Insuhance — Applicaut mtjbt Act in Good Faith. 

A party applying for Insurance is bound to answer questions conceming facts 
material to the risk, truthfully. 

2. Bame — Application — Rule when Agent Inserts Falsb Statements. 

Where an authorized agent of an Insurance cbmpanyhas examined an appli- 
cant for insurance upon questions eontained in a blank application, and under- 
takes to âll in the applicant's answer, the applicant has a right to présume 
that bis answers havè been written down as given ; and if he has answered ail 
questions truly, and signs the application under the impression that his anawers 
hâve been correctly reduced to writing, a policy issued on the faith of the 
application will not be invalidated by false answers inserted in the application 
by the company's agent without the applicant's knowledge, even where the 
application is made a part of the policy and contalns a déclaration that the 
anawers eontained therein "are fuU, complète, and true; and it is agreed that 
this déclaration and warranty shall form the basis of the contract between the 
undersigned " and the company. 

3. Same— Evidence. 

In such cases oral évidence is admissible to prove that the questions eontained 
in the application were answered truly by the applicant. 

4. Same— JuDQMENTB. 

Where a mutual life insurance company issued flve certiflcates of member- 
ship in its safety-fund department to an applicant for insurance, in eacli of 
which it agreed in case of the assured's death to make an asesssment " upon 
the holders of certiflcates in force in said department at the date of such death 
according to the table of graduated assessment rates given herein, as deter- 
mined by their respective âges and the number of such certiflcates in force at 

'Reportée! b7 B. F. Rex, Esq., of tbe St. Louis bar. 

T.13,no.5— 30 
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the date of such death, and the sum collected thereon (less 10 cents per member 
for costs of collection) shall be paîd : provided, however, that in no case shall 
the payment upon this certiflcate, in the event of such death, exceed $1,000, 
less $15 as a post mortem contribution to said safety fund :" hdd, that upon 
the assured's death his légal représentative was entitled to judgment against 
said Company for the maximum amount named in said certiflcate. 

This was a suit by the exécuter of J. H. Lueders upon five certifi- 
cates of insurance, in the èum of $1,000 each, issued bythe Hartford 
Life & Annuity Insurance Company upon the life of said Lueders. 
The pétition declared the certiûcates as simple contracts of insur- 
ance, and asked judgment upon each certiflcate for the maximum 
amount named therein. The défendant answered that said certiô- 
cates were null and void because of certain concealments on the as- 
sured's part, and because the answers contained in his application in 
référence to his health were false. And the answer set up a provis- 
ion of the certificates Bued on by which it was provided that if there 
should be any concealment, misrepreseutations, or false statements 
made in the application on which said certificates issued, said certifi- 
cates should be null and void. Plaintiff in reply denied the alléga- 
tions of the answer, and alleged that the assured had concealed noth- 
ing and made no false représentation, but had, in reply to questions 
contained in the application, stated the truth to the defendant's 
agent who took his application ; that the answers contained in said 
application had been written therein by defendant's agent ; and that 
if false answers had been inserted it was without the applicant's 
knowledge. The application upon which the certificates sued on 
were issued contained, among others, the following questions and 
answers : 

"(12) Do you now possess a sound constitution and good health ? Tes. ' 
"(19) How long la it since you were attended by a physiclan, or hâve profes- 

sionally consulted one? About six weeka ago. For what disease? Liver 

coinplaint. Hâve you f uUy recovered theref rom ? Yea." 

The following déclaration was appended to the application : 

" It is hereby declared and warranted that the foregoing answers and state- 
ments are f ull, complète, and true ; and it la agreed that thia déclaration and 
warranty shall form the basis of the contract between the undersigned and 
the Hartford Xif e & Annuity Inaurance Company, and are offered to aaid Com- 
pany aa a considération of the contract applied for, and are hereby made a 
part of the certiflcate to be iasued on the application," etc. 

The application was signed by the applicant. 

The certificates sued on each contained the following clauses : 
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" In considération of the représentations, agreements, and warranties made 
in the application herefor, and of the admission fee paid, and of the sum of 
$10 to be paid to said company, to create a safety fund as hereinafter described, 
and of 26 cents to be paid monthly for expenses, and of the further payment, 
in accordance with the conditions hereof, of ail mortuary assessmente, does 
hereby issue this certiflcate of membership in its safety-fund department to 
J. H. Lueders, of St. Louis, county of St. Louis, state of Missouri, with the 
folio wing agreements: 

" That said company will deposit said sum of $10, when received, with 
the trustée named in a contract made with it, (of which a oopy is printed 
herein,) as a safety fund, in trust for the uses and purposes expressed in said 
contract, and shall at the expiration of five years from July 1, 1879, if said 
safety fund shall then amount to $300,000, or whenever thereafter said sum 
shall be attained, make a semi-annual division of the net interest received 
therefrom by it, pro rata, among ail the holders of certiflcates in force in said 
department at such times, who shall hâve contributed five years prior to the 
date of any such division, their stipulated proportion of said fund, by apply- 
ing the same to the payment of their future dues and assessments. * * * 

" Said company further agrées that if at any time af ter said fund shall hâve 
amounted to $300,000, or after five years from January 1, 1880, if that amount 
shall not bave been attained before that date, it shall fail by reason of insuf- 
flcient niembership or shall neglect, if justly and legally due, to pay the maxi- 
mum indemnity provided for by the terms of any certiflcate issued in said 
department, and such certiflcate shall be presented for payment to said trus- 
tées by the légal holder thereof, accompanied by satisfactory évidence as here- 
inafter provided of its failure to pay, after demand upon it Within the time 
herein stipulated for limitation of action, then it shall be the duty of said 
trustée to at once convert said safety fund into money, and divide the same 
(less the reasonable charges and expenses for tho management and control of 
said fund) among ail the holders of certiflcates then in force in said depart- 
ment, or their légal représentatives, in the proportion which the amount of 
each of their certiflcates shall bear to the amount of the whole number of 
such certiflcates in force; and that in such event it shall file with said trustée 
a correct list under oath of the names, résidences, and amounts of the certifl- 
cates of ail members entitled to participate in such division. • * * 

"The évidence referred to above to be either certification of said Insurance 
company's président or secretary that a claim is justly and legally due, and 
th^t payment thereof bas been demanded and refused, or the duly-àttested 
copy of a final judgment obtained thereon in any court of compétent jurisdic- 
tion, satisfaction of which bas been neglected or refused for the period of 60 
days from date. • * * 

"Upon the death of thé member aforesaid while thIs certiflcate is in force, 
ail the conditions hereof having been conformed to by said member, and on 
the receipt by the président or secretary of said company of satisfactory 
proofs of such death, an assessment shall be made upon the holder of ail 
certificàtes in force in said department at the date of such death, according to 
■the table of graduated assessment rates given herein, as determined by their 
respective âges, and the number of such certiflcates in forcé at the date of 



468 FESBBAL BEFOBTEB. 

such death, and the sum collected thereon, (less 10 cents per member for costs 
of collection,) shall be paid: provided, however, that in no case shall the pay- 
ment upon this certiflcate in the event of such death exceed $1,000, (less $15 
as a post mortem contribution to said safety f und.) * * * 

" The application on the faith of which this certiflcate issued is hereby re- 
f ened to and made a part of this contract." 

The case came up for trial April 11, 1882, and was tried before a 

The plaintifif introduced the certificates sued on in évidence. De- 
fendant introduced the application, and évidence tending to prove 
that the assured had liver complaint at the time he made the appli- 
cation and knew it. Plaintiff offered oral évidence in rebuttal tend- 
ing to prove that the assured had told the examining physician of the 
défendant, when his application was taken, that he had liver com- 
plaint; that said physician had examined assured and had himself 
inserted the answers oontained in the application ; and that the assured 
had signed the application supposing it contained the answers given 
by Mm. Défendant objected that the only admissible évidence as 
to what answers had been given to the questions contained in the 
application was the application itself ; but the objection was ov«rruled. 

George M, Stewart and Paul Bakewell, for plaintiff. 

Frank K. Ryan, for défendant. 

Tbbat, D. J., (charging jury orally.) This case differs in some 
respects from the cases ordinarily submitted to juries concerning 
life-insurance policies. If you should find for the plaintiff, as there 
are five of thèse so-called certificates or policies, you will necessarily 
find for her in the sum of $5,000, with interest àt the rate of 6 per 
cent, per annum from December 15, 1881; that is, 90 days after the 
proof of death. 

Now, shall the plaintiff recover ? The primary contest is that 
the deceased made a false stàtément concerning a disease which he 
then had and which contributed to his death, to-wit, the so-called 
liver complaint. The answer to the question, as recorded in the 
application, is: "Had liver complaint six weeks ago; am well now." 
If he had not recovered from the liver complaint, and if he actually 
made that answer, and died of that disease within the short period 
nàmed, the plaintiff hère has no right to recover; in other words, 
your verdict should be for the défendant. But did he make such an 
answer ? And there the strain of the case comes. You hâve heard 
the testimony of the widow, and of the doctor who examined Mr. 
Lueders. When questioned by the médical examiner of thia com- 
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pany conceming this supposed liver eomplaint, if he did make the 
answers as stated by Mr. Wagner and by the dootor, and they were 
written down in pencil on this paper, and the paper was put across 
the table for him to sign, and he signed it under the hurry and cir- 
oumstances developed before you, he had a right to suppose that bis 
answers were recorded as he gave them. If that sfcatement is cor- 
rect, then this paper is a subterfuge, beeause he did not tell them 
what is written down there, but told them that he not only had liver 
eomplaint and enlargement of the liver, but that he belle ved he still 
had it, and told them who bis doctor was that treated him for it ; 
and if this médical examiner of the company wrote down merely bis 
own conclusions with regard to it, and not the answers of the appli- 
oant, then the plaintiff is not bound by this application. In other 
words, every one is bound in thèse matters, whether the company be 
a mutual or any other sort of company, to deal truthfully and hon- 
estly with the company, beeause on the faith of the statement of the 
applicant the company must détermine whether it will assume the 
risk; therefore if the applicant, with regard to any of the questions 
which are material to the risk, answers falsely, there can be no recov- 
ery on the policy. That principle, as a matter of common honesty, 
onght to obtain with rega'rd to ail transactions between man and 
man. 

I présume it will -hardly be questioned by you, in the light of the 
testimony, that the deceased died of the disease called cirrhosis ot the 
liver, or, in ordinary language, liver eomplaint. When he underwent 
examination and was called upon to answer questions, what did ho 
answer ? Did he answer that he had liver eomplaint merely and was 
now well ? Or did he answer that he had enlargement of the liver ? 
Do you believe that he gave this answer and saw the médical exam^ 
iner write it down, or is it the conclusion of the médical examiner 
not only from the statements made by the party applying for the 
Insurance, but also from the resuit of bis own médical investigation? 
If the answers are not written down as the applicant gave them he is 
not responsible for what anybody else wrote. He had a right to sup- 
pose, in common honesty, that when he signed the paper which was 
written in pencil bis answers were correctly recorded, more especially 
when an oflBcer of the company was recording them. If the o£5cer 
of the company wroté down, not the answers made by the applicant, 
but bis conclusions gathered from the statements of the applicant 
and bis référence to bis médical attendant, Dr. Holland, and also from 
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his own examination, and thèse are answers that the applicant never 
made, he is not bound by them. 

So that, to 8um it up in a few words, if the deoeased made a false 
statement in regard to a matter which is material to the risk, to-wit, 
conoôming this li e complaint, from which he died, there can be no 
recovery by the plaintiff; but if, on the other hand, despite his sig- 
nature to this paper, which seems originally to hâve been written in 
pencil, even supposing it was correctly transcribed into ink afterwards, 
thèse are not the answers the applicant made to the questions, but 
what the doctor chose to write down as his conclusions from the 
answers made to the questions and his examination, then the pl^,in- 
tiff is entitled to recoTer. In other words, the applicant is only bound 
by the answers he makes, and is not bound by the conclusions of the 
examining doctor from the statements of the applicant, or by the 
opinion of the doctor witb regard to them. You understand me, gen- 
tlemen, in regard to it. You hâve heard the testimony of two wit- 
nesses as to what occurred at the time the application was signed, 
the questions that were put, the circumstances under which they ^ere 
put, how they were noted down, and who noted them down. They 
were not written in the handwriting of the deceased.; They were 
written by the médical examiner of the eompany under the circum- 
stances which he has disclosed. Now, thèse answers, in the light of 
the testimony of the widow of the deceased, would appear to be (and 
that is for you to décide) rather the resuit of an opinion formed by the 
médical examiner as to what ought to be the answers, and not what 
the answers really were. In other words, if, as the doctor testifies, 
the answer was, "I hâve had an enlargement of the liver," and went 
through the process of disrobing in order that the doctor might déter- 
mine the matter, and the doctor, reaching his coticlusions, chose to 
Write down this answer without the knowledge of the deceased, it is 
not the answer of the deceased, and he is not responsible therefor. 



The défendant excepted to tl^e giving of the foUowing portion of 
eaid charge, to-wit : 

" Now, shall the plaintiff recover î The primary contest is that the deceased 
made a false statement concernlng a disease which he then had, and which 
eontributed to his death, to-wit, his so-called liver complaint. The answer 
to this question, as recorded in the application, is: 'Had liver complaint six 
weeks ago; am well now." If he had not recovered from the liver complaint. 
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and if he actually made that answer and diéd of that disease within the short 
period named, the plaintifE hère has no right to recover. * * * 

" So that, to sum it ail up in a few words, if the deceased made a false 
statement in regard to a matter which is material to the risk, to-wit, con- 
cerning the liver complaint from which he died, there can be no recovery by 
the plaintiff, * * * 

" Therefore, if the applicant, with regard to any of the questions which are 
material to the risk, answerud falsely, there can beno recovery on the policy." 

Under the instructions of the court the jury found for the plain- 
tiff. 
The judgment, after reciting the verdict, etc., proceeds : 

« It is therefore considered by the court that the plaintiff, Caroline Lueders, 
executrix under the will of J. H. Lueders, deceased, hâve and recover of 
the défendant, the Hartford Life & Annuity Insurance Company, of Hart- 
ford, Connecticut, as well the said sum of $5,096.66, (five thousand and ninety- 
six dollars and sixty-six cents,) the damages as àforesaid by the jury assessed, 
as also the costs herein expended, and that exécution issue therefor." 

The défendant moved the court to set aside the verdict and judg- 
ment ehtered in the cause for the foUowing reasons : 

" (1) The verdict of the jury is against the évidence presented at the trial. 
(2) ihe verdict was against the weight of the évidence. (3) The verdict is 
against the law as declared in the charge by the court to the jury, (é) Be- 
cause the court erred in refusing to charge the jury as asked for in the in- 
structions ofEered by the défendant. (5) That the court erred by Its charge 
to the jury in submitting to said jury the materiality of the alleged warran- 
ties and raisrepresentations of J. H, Lueders contained in his application for 
Insurance." 



The following opinion was delivered npon the motion: 

TsEAT, D. J. Under the insurance statutes of Missouri the défend- 
ant established an agenoy in this state, subject, of course, to the pro- 
visions of said statutes, It is contended that the contract sued on 
does not permit recovery of any sum, when loss occurs, except to the 
extent of assessments to be made npon the number of issued certifi- 
cates; consequently the plaintiff must aver and prove the number of 
such outstanding certificates, the judgment. to be limited thereby, 
notwithstanding the amount insured. The case referred to in Con- 
necticut reports {Curtia v. Mutual Benefit Life Ins. Co. 1880) goes 
very far in that direction ; indeed, is directly in point. 

It is not proposed to analyze the varions casés in England and the 
United States which seemingly bear on like policies. The contract 
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sued on is somewhat anomalous. It 18 presumed that it contem- 
plated some available measure of indemnity. When a loss occurs 
under it, and satisfactory proofs thereof are made to the président 
and- secretary, their duty to make the required assessment ensues, . 
aocording to its express terms. If they fail to perform sueh duty 
shall the other party be remediless ? As to what légal proceedings 
might then prevail it is not necessary nowto discnss. This suit isto 
establish plaintitf's rights in a case where the company dénies that 
he bas any rights whatever. The contract contemplâtes on its face 
that final judgment may hâve to be made; and whether it did or not, 
the parties aggrieved would bave their légal remedy in the proper 
courts. 

It is necessary for the plaintiff to prove a valid loss, the amount 
to be recovered therefrom after judgment being dépendent, possibly, 
on subséquent events, viz., how much may be collected on the re- 
quired assessments. Shall the suit at law be based, as to damages, 
on the number of outstanding certificates, irrespective of what 
may be collected from assessments thereon within 90 days? 
Enough appears to show that more than 22,000 certificates of the 
class nanied hâve been issued — scattered, it may be, over many states. 
It is beat known to the company who and where are the certificate- 
holders, and, if plaintiff's rights to a judgment on a disputed loss are 
to be limited by the number, etc., of outstanding certificates, it would 
seem that défendant should set up the limit as to the number, etc., 
lapsed or otherwise. 

There are many strange provisions in the contract. It is made by 
a corporation which, it is contended, bas subdivided itself into 
departments for the conduct of distinct branches of business, on 
some of which it is directly and positively liable, and on others only 
contingently liable, and on others liable, as in this case, only in such 
a way as to become a mère agent to collect from its policy-holders 
what assessments they may be liable to for losses occurring. Possi- 
bly such may be the true construction of its differing contracts and 
of its corporate obligations ; but this court is not prepared so to hold. 
There must be some one answerable at law for the contracts it makes, 
and judgments on such contracts must be against the corporation; 
but why, if merely an agent ? In the absence of any proof to the 
contrary, the sum recoverable should be against the corporation for 
the maximum insured. Any other rule would make this insuranoe 
Bcheme a mère delusion and snare. 
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It may often liappeii tliat the corporation disputes ail liability, and 
hence refuses to make any assessment, as in this case. When such 
a dispute is submitted to a court of law, and the judgment is against 
tlie corporation, who shall respond to that judgment ? If the loss had 
been adtaitted originally, and assessment made on the certifieate- 
holders, and the amount coUected paid over within 90 days, as the 
contract contemplâtes, no great difficulty might bave ôccurred. 
Burely tbe commencement of this suit did not so fix the obligation 
of otber certificate-holders as if, by a lien, that they, and they 
alone, would be answerable, and only for the resuit of this judgment. 
Tbe Bcheme, if it be as contended, is vague and indeterminate — First, 
as to the amount of loss recoverable ; and, second, in the event of lit- 
igation, against whom and to what extent judgment shall be en- 
forced. If judgment is to be against the corporation, for what 
amount shall it be rendered, and how shall the amount be ascer- 
tained ? If the assessment is to be made only on certificate-holders 
existing at the time of loss happening, how is it as to those who f ail 
to pay ? Who shall ooUect from the delinquents, and when ? What 
becomes of a judgment for a certain amount ? If the judgment bas 
to be for an amount equal to the number of certificate-holders, how 
about payment within 90 days, when assessments are to be eoUeeted 
equally and solely from certificate-holders scattered ail over the 
country ? 

If the defendant's theory as to the true construction of the contract, 
when the corporation compels a suit, is to obtain, then a policy like the 
présent is of little worth. True, if a person, sui juris, chooses to 
make a foolish contract, he must abide by its terms; but should not 
the contract be so construed as to make its contemplated benefits 
available ? 

Despite some décisions to the contrary, this court cannot hold 
otherwise than that when suit has to be brought the recovery should 
be for the maximum insured, unless the défendant shows by plead- 
ings and proof that said sum should be reduced. Even then the 
strange resuit would foUow that as to each outstanding certificate- 
holder and his responsibility a controversy might arise. The further 
the inquiry is pursued, the greater the légal difficulties presented. 

The motion for new trial must be overruled. 
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MOHB & MoHR DiSTILLING Co. V. InSUBANCE CoS.* 
{(hreuit Court, 8. D. Ohio, W. D. June, 1882. ) 

1. AOTIONS rPON IHSUBAIICB POLIOIBS TBANSITOBT, NOT LoOAI.. 

An action upon a policy of insurance is transitory, not local, and may, there- 
fore, be brought wlierever the company issuing the poUcy can be found, with- 
out regard to where the contract of insurance was made, or the subject thereof 
was located. 
2 Actions against Forbign Cokpohationb in Unitbd Stateb Courts — Sbbt- 
icB oF Prooess upon Agents. 

Where foreign corporations establlsh agencies in a state whose laws provid* 
that they may be summoned by prooess served upon such agents, they are 
"found " within the district in which such agent is doing business, in the mean- 
ing of the act of congress of March 3, 1875, (18 St. at Large, 470,) and may be 
serVed in the same manner in sults brought in the courts of the United States. 
3. FoRBiGN Insurâncb Comfânibs m Ohio— CoNSBNT to bb Sued, 

Semble, that the consent to be jued through certain agencies, required before 
foreign insurance companies are allowed to transact business in Ohio, is not 
limited simply to causes of action arising within the state, but extends to ail 
transitory actions. 

Moulton, Johnson é Levy and W. H. Jones, for plaintiff. 
FoUett, Hyman é Dawson and Oary, Cody é Oary, for défendant» 
Matthews, Justice, {orally.) In each of thèse cases the plaintiff 
is a citizen of Indiana, and the défendants are corporations in state» 
other than Ohio, but each of which is licensed under the laws of 
Ohio to transact insurance business within this state, having agents 
appointed for that purpose, and actually transacting business in this 
state. The causes of action are upon policies of fire insurance issued 
by thèse companies, the subject of the insurance being properfcy in 
the state of Indiana. The défendants hâve been sued hère, and pro- 
cess has been served upon their agents. Motions were made here- 
tofore to set aside that service, on the ground that this court did not 
hâve iurisdiction of the several causes of action, or over the persons 
of thèse défendants. The court, of course, has jurisdiction of the 
subject-matter in case the parties are right. The controversies are 
between citizens of différent states, so that, in that respect, the court 
has jurisdiction, and the question then is reduced to one of jurisdic- 
tion over the persons. It is conceded that thèse actions might be 
maintained in the state courts of Ohio, notwithstanding the policies- 
may not hâve been issued by the agencies in this state, and although 
the subject of the insurance is not in this state. 

•Reported by J. C. Harper, Esq., of the Cincinnati bar. 
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Mr. Hyman. That is not conceded, your honor. 

Matthews, J. I assume it, then ; beeause I think it is clear that 
thèse actions might be brought in the state courts, notwithstanding 
the fact that the policies of insurance may hâve been issued by the 
companies through agencies not in this state, and although the sub- 
ject of the insurance is not in this state. 

The action of asaumpsit or covenant (as might bave been brought 
in thèse cases) upon a policy of insurance is not local but transitory, 
and may be brought wherever the défendant is found ; and, imder the 
gênerai provision of the Code of Procédure in this state, I assume it 
to be indisputable that an action might be maintained. It might be 
maintained in either of two forms; that is, in either of two modes of 
procédure. If there had been found property of the company, the 
process might hâve been by a foreign attachment, and if so, personal 
service need not bave been had, and the judgment would bave only 
gone to the extent of the property found, which might be subjected to 
the payment of it. Or if the corporation had a managing agent, (as 
described in the Code of Procédure of this state,) upon whom service 
could be made, it might hâve been brought in personally and made 
to answer to a personal judgment, and that judgment would bave 
been conclusive between thèse parties in any other forum. 

Now, of course, an action caimot be commenced in this court against 
a défendant by attachment. It must be by a personal service, beeause 
the act of congress provides that the action shall be brought in the 
district where the défendant is an inhaUtant, or in which he may be found, 
and the question is whether, under the circumstances of this case, thèse 
défendants bave been found in this district. 

. The statutes of Ghio hâve provided, as I bave already indicated, 
the mode by which foreign corporations transacting business in this 
state, and represeuted by agents in this state, may be.summoned to 
answer any cause of action transitory in its nature. 

The insurance law itself requires that they should expressly assent 
to its terms and consent to be sued through certain agencies before 
they are allowed to transact business in this state. 

The defence is that that consent only goes to the extent of the 
terms of that statute, and is reasonably construed to cover only the 
transactions arising under it. But, even if that were so, I should 
Btill think that under the other gênerai provisions of the statute mak- 
ing provision for service of process upon managing agents of foreign 
corporations, their coming into the state by means of such agents for 
the purpose of transacting business was necessarily an assent to 
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being sued in that way, and constituted them personally -within the 
district, in such a sensé as that they may be said to be found by pro- 
cess when issued against them and served on thèse agents. 

I think this is a neeessary resuit of the application oî the doctrine 
contained in the case of Railroad Co. v. Harris, decided by the su- 
prême court, in 12 Wall. 65, and I do not see that it is possible to 
distinguish thèse cases from the case of Ex parte SchoUenberger, 96 
U. S. 369; although in that case the cause of action was one which 
arose under the opération of a law which authorized the eompanies 
to transact business in the state of Pennsylvania. 

The only distinction, then, between the twô cases is that hère the 
causes of action were not created by the action of the agents of the 
corporations in this state. But, by virtue of the gênerai provisions 
of the statute relating to service on foreign corporations, even on the 
supposition that I am not authorized to construe the insurance law 
itself as requiring them to assent to be sued with référence to ail 
causes of action, — and I do not think it can be limited, — I hâve 
thought this service was rightly had. The motions are granted vacat- 
ing the former orders setting aside the service in thèse cases, and 
the cases are reinstated. 

NOTE. 

The act of March 3, 1875, (1 Kev. St. Supp. p. 470, c. 137, g 1,) adopts the 
phraseology of the constitution, and enlarges the jui'isdiction of thecircuit 
court to the f ull extent of the powers of cougress over the subject, and repeals 
the previous limitation requiring one of the parties to be a citizen of the 
state where the suit is brought. Eurêka Mining .Co. v. Richmond Mining 
Co. 2 FED. Eep. 829; Dillon, Removals, (3d Ed.) pp. 26, 27: Peterson v. Chap- 
man, 13 Blatchf. 395; Brooh v. Bailey, 9 Fed. Rep. 438; Cooke v. Foi-d, 16 
Am. L. Reg. 417 ; Taylor v. Rockefeller, 18 Am. L. Eeg. 306, and note, p. 310; 
Sheldon v. Keokuk Paoket Co. 1 Fed. Rep. 792 ; Osgood v. Chicago, etc., R. 
Co. 7 Ohi. Leg. N. 241; Mayo v. Taylor, 8 Chi. Leg. N. 11; Clippinger v. 
Missouri Valley L. Ins. Co. Id. 156; Seokler v. Backham, 9 Clii. Leg. N. 161. 

Section 739, Eev. St., provides that défendant can be sued only in the dis- 
trict where he résides or may be found. But corporations may be found for 
service of process wherever they are doing business. Wilson Packing Co. v. 
ffnnter, 8 Cent. Law J. 333; Railroad Co. v. Harris, 12 Wall. 65; Sx parte 
SchoUenberger, 96 U. S. 369; Moulin v. Ins. Co. 1 Dutcli. 67; Moch v. Ins. 
Co. 10 FED. Eep. 690; Wheeling, eto.,Transp. Co. v. B. & 0. R. Co. 1 Ciu, Sup. 
et. Eep. 311 ; Hannibal, etc.. R. Co. v. Crâne, 102 111. 249 ; Ilandy v. mtnn 
Ins. Co. 37 Ohio St.—, (2 Oliio Law J. 289 ;) McNichol y. U. 8. Mercantile Ass'n, 
14 Cent. Law J. 51; Williams v. Empire Transp. Co. 14 0. G. 523. 

The questions are believed to be of suflicient importance to warrant insert- 
ing hère the able opinion of Judge Maiining F. Force rendered In Mohr & 
Mohr Bistilllng Co. v. Lamar Ins. Co., pendiiig in the superior court of Cin- 
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cinnati, being one of the same séries of cases as that decided by Mr. Justice 
Matthews. It arose upon a motion to set aside service of summons, and is 
as follows: 

" roKOE, J, The case présents a question of jurisâiction. Both parties 
are foreign corporations. Tliis court lias, by statute, jurisdiction over an 
action against a foreign corporation when such corporation can be found 
within the city. A corporation can be found where it can be served with a 
summons according to law. A foreign corporation can be served with sum- 
mons according to law by service upon a managing agent. The service in 
this case was upon 'John 1?. Whiteman, agent of said Lamar Insurance Com- 
pany, and the chief offlcer of its agency in the city of Cincinnati. No chief 
offlcer of said company found.' Such service is service upon a managing 
agent. Am. Ex. Co. v. Johnston, 17 Ohio St. 641. This court, therefore, has 
jurisdiction of the action, and the service of summons is according to law. 

" It is true that there are spécial modes of service upon insurauce companies 
provided by statute, but it has been expressly decided that such spécial modes 
are not exclusive, but cumulative. Handy v. j^tna Ins. Co. 37 Ohio St. — , 
(Ohio Law J. January 5, 1882.) 

"It is urged that the courts of the state cannot, or at least should not, héar 
causes between non-residents; that there is enough litigation to which citi- 
zens of the state are parties to flll ail the sessions of court. But the courts 
cannot refuse to hear causes that hâve a right to be heard, and it is impossi- 
ble to contetid that non-residents hâve not a right to sue non-residents in thft 
courts of the state. The law makes no distinction between natural and arti- 
floial persons as to their right to sue or their liability to be sued. By the 
comity of ail the states, foreign corporations can sue iû their courts. Bank of 
Augusta v. Earle, 13 Pet. 519. 

" It has not been questioned that a corporation can do business in states 
other than that in which it is chartered. By repeated décisions of the suprême 
court of the United States it is settled that a corporation can do business in 
such other state only by permission of such other state, and upon the condi- 
tions as such state may prescribe. Where a state by gênerai law provides for 
a mode of service upon foreign corporations doing business within the state, 
such law is a condition upon which a foreign corporation can do business 
within the state ; Paul v. Virginia, 8 Wall. 168 ; and, by doing business in 
this state, a foreign corporation assents to such condition. Lafayette Ins. Co, 
V. Prenoh, 18 IIow. 404. 

" The courts of Oliio are open for any non-resident, whether a natural or an 
artificial person, to sue any other non-resident, whether a natural or an arlifl- 
cial person, upon coraplying with the reqùirements of the statute. ' Non-resi- 
dents of the state and foreign corporations are as much subject to its jurisdic- 
tion as are résidents and domestic corporations. Except in actions of a local 
nature our courts are open to ail who may seek relief therein against any oue 
who may be reached by its process.' Handy v. Mtna Ins. Co. sripra. 

" If it is suggested that the national courts are the proper forum in actions 
between non-resident corporations, it is held otherwise. In the reports of tlie 
suprême court of the United States, corporations are always termed citi::ens 
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of the state by which they are chartered. As such they are held included in 
the Word ' citizens ' in tlie constitution of the United States and in the re- 
moval aets. The act of 1875 for removal of causes from state to national 
courts expressly recognizes the jurisdiction of state courts over actions between 
non-resident citizens. The same express récognition is made by the suprême 
court of the United States. Barney v. Latham, 103 U. S. 205. 
"Motion overruled." 

Provisions of Ohio statutes as to consent of foreign insurance companies to 
be sued and service made upon certain agents, (section 3657, Bev. St. 1880,) and 
where actions against foreign corporations generally to be brought, and how 
service of process made, (sections 6030, 5045, 6046, Kev. St. 1880.)— pEP. 



Kvxa V. Hamiltok. 

{Circuit Court, D. Oregon. June 21, 1882.) 

1. PsoMiBBOBY Note. 

A note for 500 pounds sterling is payable in a certain gum of "money" and 
therefore negotiable, a.ni prima fade made upon a sufflcient considération. 
5. PouND Steblino. 

By section 2 of the act of March 3, 1873, (11 St. 603 ; section 3565, Rev. St. ,) it ia 
provided that " in the construction of contracta payable in sovereigns or 
pounds sterling" each pound shall be valued at $48665. Hdd, that in an 
action upon a note payable in pounds sterling it is not necessary to aver or 
prove the value of such pound in money of the United States, but that the 
court will give judgment for the value of the contents of the note in money of 
the JJnited States, according to the ratio prescribed by the statute. 

Action upon Note. 

EUia G. Hughes, for plaintiff. 

William H. Effinger, for défendants. 

Dbady, D. J. This action is brought by the plaintiff, a British 
Bubject, against the défendant, a citizen of Oregon, upon a promis- 
sory note alleged to hâve been made by the défendant on January 29, 
1879, and delivered to "Mrs." John PoUock, "for the sum of 500 pounds 
sterling, money of the united kingdom of Great Britain and Ireland," 
payable in one year after date, with interest at the rate of 5 per 
centum per annum ; which note was afterwards duly transferred to 
the plaintiff, and is still unpaid. The complaint concludes with a 
prayer for judgment against the défendant for said sum of jÊ500 and 
interest, or "its équivalent in money of the United States." Nothing 
is alleged as to where the note was made or made payable. 
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The défendant demurs becanse (1) the complaînt does not state 
facts BufScient to constitute a cause of action; and (2) it does not 
appear that the note was made "for value." Upon the argument of 
the démarrer the point made by counsel for défendant was that the 
note was not made for "money" but a commodity, and therefore it 
was neither negotiable nor presumed to hâve been made upon a suf- 
ficient considération, but that the same must be alleged as in the 
case of an ordinary simple contract. In support of the demurrer 
counsel cites Com. v. Haupt, 10 Allen, 38; Edwards, Bills, 128; 
Byles, Bills, 92; RoUmon v. HaM, 28 How. Pr. 342; Abb. Law Dict. 
"Money." The rule that bills and notes must be for the payment 
of "money" only is admitted. Story, Bills, § 43; Byles, Bills, 92; 
Chitty, Bills, 183; Daniell, Neg. Inst. § 50. But it is equally well 
established that they may be made payable in the "money" of any 
country — ^in its coins, "such as guineas, ducats, Louis-d'ors, doub- 
loons, crowns, or dollars ; or in the known currency of a country, as 
pounds sterling, livres, tournoises, francs, florins, etc. ; for in ail thèse 
cases the sum of money is fixed by the par of exchange or the known 
dénomination of the currency with référence to the par." Story, 
Bills, § 43; Daniell, Neg. Inst. § 58; Edwards, Bills, 137-8; Black y. 
Ward, 27 Mich. 191 ; Thompson v. Sloan, 23 Wend. 74. 

It follows that a note payable in pounds sterling or British sover- 
eigns is payable in "money" just as mueh and as certainly as if it 
was payable in dollars. The case is différent from a note made pay- 
able in "currency," which may be "money" only conventionally, but 
not legally. But where a note is made payable in a particular de- 
nomination of foreign money, as pounds sterling, it is payable in 
money the same as if it was payable in a dénomination of domestic 
money. 

As was said in the court in Thompson v. Sloan, supra, a bill or 
note payable in money of a foreign dénomination is negotiable, "for 
it can be paid in our own coin of équivalent value, to which it is 
always reduced by recovery. A note payable in pounds sterling and 
pence, made in any country, is but another mode of expressing the 
amount in dollars and cents, and is so understood judicially," It is 
also said in the books that the plaintiflf in such case should allège 
and prove the value of the sum expressed in foreign money in the 
money of the United States, which has not been done hère. But I 
apprehend that this is now unnecessary. 

By section 2 of the act of March 3, 1873, (17 St. 603; section 
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3565, Eev. St.,) it îs provided that "in ail payments by or to the 
treasury the sovereign or pound sterling" shall "be deemed eqnal to 
$4.8665;" and this rule is further declared applicable to the ap- 
praisement of imported marchandise when the value of the invoieeis 
expressed in pounds sterling, "and in the construction of contracts pay- 
able in sovereigns or pounds sterling;" and this valuation is declared to 
be the par of exchange between Great Britain and the United States. 
The provision concerning contracts payable in sovereigns or pounds 
sterling is new in the législation of the United States. 

In the Collector v. Richards, 23 Wall. 246, this act came before the 
suprême court, and the opinion of Mr. Justice Bradley is instructive 
upon the fu^ject under considération. It seems to hâve been taken 
for granted that the pound sterling is money, and known as such to 
the court independently of the act of congress ; and money, too, that 
can, in a judicial proceeding, be converted into money of the United 
States upon proof of the par of exchange. He says : 

"Although the sovereign or, pound sterling, as a coin, has onlyexisted since 
the year 1817, the amount of pure gold contained in the pound sterling (esti- 
mating the guinea at 21 shillings) has been 113.001 grains ever since the year 
1717 : and as the United States dollar contains 23.22 grains of pure métal, it 
only requires a process of simple division to show that the value of the sov- 
ereign is precisely what the second section of the act détermines it to be. 
This intrinsie value of the pound sterling, as represented by the gold coins of 
England, was a œatter of such public notoriety as to need no extraneous 
inquiry on the subject. It was the public law of the British empire during 
the period of our own colonial history, of which ail our courts were required 
to take judicial notice; and its continuance to the présent time is a public 
fact as well established as any other act of the British government." 

The contract sued on hère is a contract for the payment of "money," 
and not a "eommodity." It is also a contract for the payment of 
pounds sterling, and therefore within the purview of the act of 1873, 
supra, which establishes the value of this foreign coin in money of 
the United States. It is not rçquired to aver or prove what the law 
establishes, and therefore, in giving judgment for the plaintiff in this 
action, it is only necessary to couvert the 500 pounds into dollars at 
the rate of 4.866J of the latter to one of the former. Beyond a 
doubt, then, this note was made for "money," and for a sum certain, 
because a note for any number of pounds sterling is only another 
form of expression for the équivalent in dollars, which équivalent is 
now prescribed by statute. 

The case of the Com. v. Haupt, (10 Allen, supra,) in which, the an- 
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nual report of the mint was tàken, as the value of the pound sterling, 
($4.8448,) arose under the act of 1857 (11 St. 163) and was deoided 
prior to the passage of the act of 1873. 
The démarrer is overruted. .. 



Baxteb ». Habtfobd FiBB Ins. Ce* 

{Ctrcuit Court, I). Indiana. June 24, 1882.) 

Insukance— Blbvatohs— Ihsurablb INTBEEST— Gbaih Therbih. 

A commission mMçhant engagedin the business of buying aijd selling grain,, 

; and in connection with suoh business owning and operating an eleyator in 

, ,the usual way, bas such an interest in the grain deposited in his elevator by 

others as tO authorize him to insure it for its full value ; a&d this is so, although 

the contract between him and the depositors of thcf^j^in stipulâtes that the 

grain in store is subject to his charges, and that âreisat the owner's risk. 

David Twrpie, for plaintiffs. '", ' 

Harris de Càlkins, for défendants. 

Gresham, D. J. This is à suit on a fire policy issued by the de- 
fendant to the plaintiffs on grain, seeds, and saeks, their own,' Ot 
held by them in trust ôr on oommissibii, or sold but not delivered, 
contained in their elevator àt. Boehester, Indiana. The elevator and 
its contents were destroyed by fife. As to 2,238 bushels of wheat in 
the elevator at the time of the fire, it is averred in the third pata- 
graph of the answer that this Wheat was delivered to the plaintiffs 
by farmers after the insurance was taken, every one of whom, at the 
time of Buch delivery, received and accepted from the plaintiffs a 
written instrument or contract, specifying and describirig the amount 
and charàcter of wheat by him delivered, and concluding as folio ws : 
"Wheat in store subject to our charges. Fire at owner's risk." It 
is also averred that it was not the intention of those depositing the 
wheat, or the plaintiffs, that it should be covered by the policy sued 
on, and that at the time of thè fire the plaintiffs had in the elevator 
wheat of their own. Thèse facts are pleaded àgainst a recovery for 
more than the plaintiff's lien for charges on the 2,238 bushels of 
wheat. 

The plaintiffs demur to the third paragraph of the answer. 

*Reported by Charles H. McCarer, Asst. U. 8. Atty. 
v.l2,no.5— 31 
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' It ifl urged by the défendantes rieuûsel that the wheat described in-! 
the paragraph demurred to Was hèld on deposit, under an agreement 
between the depositors and thepkititiffs that it was not to be insured, 
and that therefore the plaintiffs, -who were bailees, had no authority 
to put it under their policy and charge the depositors for insurance. 
The plaintiffs were commission merchants, engaged in buying and 
selling grain, and in connection with their business they owned and 
operated an elevator in the usual way. Those who deposited wheat 
in this elevator toDk téireipts fot the saïne, knoWitlg that it could 
neyer be distinguished from the mass with which it was mingled, and 
that the plaintiffs could and wouïd sell and ship it as their own in 
the course of their business. It is not claimedthat this 2,238 bush- 
eis of wheat was to be kept separàte from other wheat in the elevator 
of thé same gi^ade. Thé title to this and othër wheat deposited in 
the elevator as it was^remained in the depositors, or it passed tp the 
plaintiffs. The contract between the plaintiffs and the depositors 
was, nottbat the lattér 'should où demand receive the identical wheat 
stored in the elevator, but that the plaintiffs should deliver wheat 
equal in amount and grade to that deposited, or account for its value. 
Being authorized to sell the wheat on their own account as fast as it 
■V^S'S deposited in the elpvator, I think the plaintiffs had such an in- 
terest in it as authorized them to insure it fQr its fuU value. They 
were under no obligation to return the identical wheat stored in their 
elevator, and no one expected them tp do so. Carlisle v. Wallace, 12 
Ind. 252; Johnson v. Brown, 36 lowa, 200. ... ; ; 

. But, on the theory that the title to Jh© wheat described in the par- 
agraph demurred to re,ma;ined in the depositors, and that they took 
the risk of loss by fire, unqer their contract with the plaintiffs, still 
the latter were Hable for itS value if fire should resuit from eareless- 
ness on the part of their employés, and they had a right to protect 
themselves from this lia,biliity by insuring the wheat for its full value; 
and, further, if this wheat remained the property of the depositors, 
as bailors, there wàs nothing in their contract with the plaintiffs 
which prohibited them, as ba,ilees,. from insuring it for its full value. 
The défendant was not, a party to thèse agreements. It is true, 
there is an averment in the paragraph demurred to, that it was not 
the intention of the depositors or the plaintiffs that the wheat should 
be covered by the .policy sued on; but that is only the pleader's con- 
struction of the instruments or contracta which the depositors received 
from the plaintiffs. , ' 

Demurrer sustained. 



VNITBO STàXSS.2''.:XHë BSHBIËTTA. ESCH. éSi 

Dnitbd States u. Thb HENRimiTâ, Esoh. 

{Cinmit Court, 8. Di Mahama. . 1,883.) 

BM0aOLraa— CntOUMBTAiraiAL EVIDBNCB— CONDEMNATION. 

Where, in an action against a vessel for an attempt tû smuggle foreign goods 
liable to «ustoms dutieg, there is an irréconcilable' éonflict in the évidence glven 
on the one side by the government offlcers, and ontheother by the o^cers and 
part of the crew of the suspect^d vessel, and the case pade out by the govern- 
ment witness shows — First, concealment on the partof the càptain and maté 
of the f act that the suspected vessel bad corne in through the pass, vvbëre, on an 
island in said pass, the smuggled goods were found, instead ol coming in by 
the main channel ; tecond, prévarications and misrepresentations ezciising the 
fact that shë bad no boarding offlcer aboard ; third, absence of the yawl and 
ail of the crew on tbe night of the seizure of the goods, together with-Anding 
on the yawl mud and grass similar to that where the good^ were found; 
fourth, a spllced oar produced in court, and found at the place of the goods 
which a Witnesâ identifies as the same as thàt he sâw thé day previous on board 
and belonging to the vessel's yawl; fifth, flnding on board the vessel, after 
. smzure, goods of the same brand in small quantity in tjie possession of the cap- 
tain, with other circumstances, are sufflciçnt to warrant the judgment of con- 
demnation rendered by the district court, and such jiidg'ment will be afiSrmed. 

On Appeal. 

George M. Duskin, U. S. Atty., for the United States. 

Anderaon é Bond, for appellants. 

Pardeb, g. J. The cigars and cigarettes fotind under a tarpaulin 
on the end of Pinto's island were ùndoubtedly foreign articles, brought 
there from some vessel to be smuggled intô thp United States. When 
found they evidently had not been there any great length of time. It 
seems clear, also, that they must hâve been brought to the port of 
Mobile by the Zachary Taylor, the Henrietta Esch, or the Myra A. 
Pratt, for thèse were aU the foreign vessels arriving from April 2 to 
April lé, 1879, the day when the cigars were seized. The Zachary 
Taylor arrived on the twelfth of April, reported at the regular board- 
ing station at Fort Morgan, took on an inspecter, and went directly 
to town. She was carefully examined, and there is no suspicion in 
the record as to any illicit conduct on her part. The same may be 
said, in substance, of the Myra A. Pratt, which arrived on the 14th, 
with the additional exculpating fact that she arrived after the time 
fixed by the witness Isadore Tranier of his discovery of the suspicioua 
goods. The Henrietta Esch arrived early in the morning of the 13th. 
She took on no boarding officer, having passed westwardly from Pen- 
sacola ligbt — ^by Sand island— and Mobile bar along the ehore to 
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Horn island pass, and thence through that pass and Grant's pass to 
Mobile bay. She anchored early in the morning of the 13th, and lay 
for several hours near the place where the cigars were found before 
going to the wharf at Mobile. iS'o far thére is no conflict of testimony, 
and yet, from it, it seems clear that a case of strong suspiciori is made 
against the Henrietta Esph. 

As to the balance of thé case, I bave examined the entipo^vidence, 
and re-exàmined it, with the endearôr to réconcile the ,conflicting 
statemeiits, or find the key which would lead to.the truth of the cpise. 
I find it impossible to harmonize the évidence. The witoesses, on 
one side or the other, hâve falsified ; àHd their évidence on one sida 
must bè rejected. The évidence^ of Captains Ea,bby, Schlief, Avery, 
and Terry is not in question. It may be ail taken as true and cor- 
rect and not affect thé case, because it is ail négative in charaeter 
andnbt necessarily inconsistent with the charge against the ^Henrietta 
Ësch. !,,,,• 

The reai question cornes betwèen the government witnesses and the 
captain, mate, and two boys of the schooner. 

The government witnesses, although mainly officers of the cus- 
toms, are not shown to hâve any interest in the case' beyond that 
naturally arising in the proper prosecution of their duties. Isadore 
Tranier, the discoverer of the gqpds, does not appear to hâve any 
interest. The oaptp.in of tlie Esch and the cplored boy, Johnson, are 
chargeable only with gênerai interest, in the schoonçr on which they 
were employed ; and the mate and.his son are in the same category^ 
only the mate is one-half owner of the schooner implicated. And 
hère it may be npticed that two men were on the schqoner from 
Kingston to Mobile. Antonio Sylvestre, one of the crew, and Antonio 
Sylvo, a disajbled sailor,:have not heexx called. Sylvestre, it appears, 
run away when the schooner was sejzed.,. Sylvo is not :8ccounted for. 

The case, as made by the government witnesses against de 
schooner, in addition tp the point, first Tef^fedtp,—i, e., that the 
Esch was the,, only vessel^|;hat could hâve ooinmitted the ofîenoe,-^ 
shows: 

(1) ConcealîTient on the part of thç captain and mate of the faot that the 
Esch had gone to the westwaid and come in through Grant's pass, instead of 
by the main channel; (2) prévarications and misrepresentations excusing the 
fact that the schooner had no boarding offleer aboard; (3) .absence of the 
yawl and ail of the crew of the Esch on the night of the seizure of the cigars, 
together withfindingon theyawPmud and grass Similar to that where thé 
cigars were found ; .(4) aspliced oar produced lu court and found at th6 place 
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of the cigars, which one witness, Samuels, identifies as the same spliced oar 
that he saw the day previous on board and belonging to the Esch's yawl-boat; 
(5) flnding on board the Esch, after the seizure of the cigars, cigars of the 
same brand in small quantity in the possession of the captain. 

There are several other cii;cumstance8 of a suspicious nature 
Bhown, but the foregoing are the important ones. 

The respondents meet thèse circumstances mainly by a vigorous 
déniai either of the particular fact, or by a gênerai déniai that the Bach 
brought the cigars. The concealment of the schooner's course and the 
excuses made for not taking on a boarding officer are almost eptirely 
unexplained. The absence of the yawl and crew is denied. The spliced 
oar,is repudiated, and the fact that when siezed the Esch had only 
one oar for her yawl is explained by a circumstantial account given 
by ail of the witnesses of the loss of an oar overboard in the gulf on 
thehomeward voyage. The niud and grass on the yawl are accounted 
for by showing that the two boys had the boat in the day-time, row- 
ing for pleasure in the harbor, making a landing at one place where 
there was sand and grass. Nothing is said as to the particular brand 
of cigars given by the captain to his friands. 

Finding, as I hâve before, that the évidence on one side must Jt^ 
rejected, I cannot avoid the conclusion that the évidence of the gov- 
emment witnesses is best entitled, under ail the circumstances, to 
credence. This évidence, with that undisputed in relation to the 
opportunity .f(M the Esch to hâve unloaded the goods, and thp,t no 
other vessel could bave done so, makes a complète case for the ^ov- 
emment, and warrants the judgment of condemnation rendered by 
the district court. 

A decreewill therefore be entered affirming the judgment rendered 
in this case by the district court, with costs. 



Thompson v. Canterbubt, Adm'r. 

{Circuit Oouit, D. lowa. July, 1881.) 

Estâtes of Dbceasbd — Contbact of Admisethatoh. 

A contract with administrators or executors made in the interest and for the 
beneflt of the estate, if made upon a new and indépendant considération, as for 
property sold and delivcred, or other considération moving between tlie prom- 
isee and executors as promisors, does not bind the estate, and a suit thereon 
against the administrator as such, and not personally, is demurrable. Doctrine 
applied to a case where the administrator sold and delivered a palented article 
for the beneflt of the estate. 
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OnDemurrer. Action for damages. 

This was an action for damages brought against an administrator, 
in his représentative capacity, for a violation of plaintifif's rights, by 
selling and conveying to divers parties, a certain article whicb plain- 
tif claims the exclusive right to make and vend. 

Bremmerman é Bohde, for plaintifif. 

P. H. Sînyth é Son, for défendant. 

McCeaby, G'. J. The défendant is sued as administrator for hav- 
ing, in violation of plaintiff's rights, sold and delivered certain pat- 
ented articles. If défendant did make the sales in question, as al- 
leged, he did not thereby bind the estate. Whether his act be 
regarded in the light of a contract or a tort, it is clear that he did not 
bind the estate represented by him, and that no recovery can be had 
against him in his représentative capacity, or to be levied de bonis 
testatorîg. Bven a contract with administrators or executors, made 
in the interest and for the benefit of the estate, if inade upon a new 
and indépendant considération, as for property sold and delivered, or 
other considération moving between the promisee and the executors 
as promisors, does not bind the estate. This upon the ground that 
an administrator or exeoutor may disburse and use the funds, or 
charge the estate, only for the purposes authorized by law, and may 
not bind the estate by a new contract, thus creating a liability not 
founded upon a contract or obligation of the testator or intestate. 
Austin V. Munro, 47 N. T. 360, and cases cited; ToUèr, Executors, 
467. Of course, if the administrator could not bind the estate by a 
contract to pay plaintiff the sum he nowclaims as damages, he could 
not do so by his own wrong in violating the plaintiff's rights under 
the patent. 

As défendant is sued aa administrator, and not personaiïy, the 
demurrer must be sustained. 



iSiNGEn Manup'g C!o. ». Yabgbe. 

(Cireidt Court, D. lowa. October, 1880.) 

Iw Tax Sale— CoLfnBiTE Biddinq — Cebtificatb Void. ; ,■; 

Where there was a tacit agreeraent among the I3i(i4e?'s présent at a tax sal» 
that they were to take turns in bidding, and thaï they were not to bid againgt 
each othër, tbe sale and certiâcate are void. '. 

2. Samb— Assignée Takeb, Sdbject to iNFiKMrriEs. ,; ï 

Theassignee of gucii.a certiflcate lioldgjit-suhjeçt to ail the înflrmitîes by 
whiclti it lyould haye been affected in the bands of the purchaser at tbe sale. 

3. Same— Eqtjitabi.b Keliœf from Feaud.; 

Where ïraiid bas been committedj'a'nd by It thè complainant Mas been 
injurèd; the gèileral principles of equity Jurisprudence aflord a remedy. 8o, 
in tbecase bf a fràudulent combination to deprive a^morAgagee of his security 
by procuring a sa^e of the mortgaged premises for tftxes without notice and 
without.competition among bidders. 

In Equityi. 

Phillips, Qoode â Phillips, lor aovû.T^l&xa&ni. 

I MoCbaey, C. J. The complainant is the owner of a mortgage exe- 
cuted by the défendant, Tai^er, upon certain lots in the city of 
Knoxville, in this state, given to secure a promissOry note for $2^000 
and interest. The respondents McCormickand Baker are the grant- 
ees in a certain tax deed of the same premises, which, if valid, is 
prier and paramount to the complainant's mortgage. The bill 
allèges that the tax deed is void, and prays a decree to cancel tbe 
same and for a foreclosure of the mortgage. The question to be 
decided is whether the tax deed is a valid conveyance of the property as 
against the complainant's mortgage. The tax deed is attacked upon 
the ground that the tax sale was fràudulent and void by reason of the 
fact that the bidders at the sale entered into an unlawful combina- 
tion, whereby each wia.s to take his turn in bidding, it being under- 
stood that there was to be no compétition, and that they were not to 
bid against each other. 

The évidence establishes the fact that there was, if not an express, 
at least a tacit agreement among the bidders présent at the sale that 
they were to take turns in bidding, and that they were not to bid 
against each other. That such a combination among bidders ia 
fràudulent, and vitiates the sale, is, as a gênerai proposition, entirely 
clear. Whether this doctrine is applicable to the présent case is the 
only matter of controversy. The respondents MoCormick and Baker, 
who claim under the tax title, were not the purchasers at the tax 
sale, but are the assignées of the tax certificate. It is settled as the 
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law ofthlsstate that the assignée of sucli a certificate liolds it subject 
to ail the infirmities by which it would hâve been affected in tlie 
hands of the tax purchaser. Light v. West, 42 lowa, 138. 

It is insisted by counsel for respondents that the tax deed can be 
attacked on the ground of fraud in the sale only by the owner of the 
land, and not by a mortgagee. In support of thîs proposition section 
897 of the Code of lowa (1873) is cited. That section, àmong other 
things, provides "that in ail cases where the owner of lands sold for 
taxfes shall resist the validity of such tax title, such owner may prove 
fraud committed by the of&cer selling the same, or in the purchaser 
to defeat the same, and if fraud is so established such sale and title 
shall be void." While this section gives a remedy only to the owner 
of the land, it cannot, in my ]'udgment, be rightly held to deny a 
similar remedy to others. The complainant's right to recover in the 
case does not dépend upon the statute. If a fraud bas been com- 
mitted, and by it the complainant bas been injured, the remedy is 
provided by the gênerai principles of equity jurisprudence. 

It cannot be presumed that the législature of the state intended by 
the provision above quoted to deprive any persoh of a remedy for an 
actual fraud which existed independently of the statute. Suppose 
the case of a fraudulent combination to deprive a mortgagee of his 
security by proeuring a sale of the mortgaged premises for taxes with- 
out notice to the mortgagee, and without compétition among bidders. 
Will it' be contended that in such a case the mortgagee could hâve no 
remedy, because a remedy in a similar case is given by statute to the 
owner ? I think not. If the statute would bear such a construction, 
it is more than doubtful whether it would bave the effect to deprive 
this court of its equity jurisdiction in such cases. U. S. v. Howland, 
4 Wheat. 108; Dodge v. Woolsey, 18 How. 347; Barber y.Barher, 21 

How. 588; Laurence v. Clark, 2 McLean, 668; Boyle v. , 6 

Pet. 648; Noonan v. Lee, 2 Black, 500. 

Pecree for complainant. 



IN BE BLUMEB. 



In re W. H. Blxjmér & Co., Bankrupts,* 
{District Court, E. D. Pennsylvania. May 3, 1882. 

J . Bansbuptct—Partsteuship— Joint akd Separatb Assbts^— Costs. 

Where the members of a flrm are adjudlcated bàiiki'uî>ts,' the costs of the pro- 
ceeding must, under section 36 of the bankrupt act, {sèctioii 5121, Rev. 8t.,) be 
apportioned pro rata between the partnership and a^parate estâtes ; and if, af tes 
deducting the portion of the costs chargeable to the partnership estate, there is 
any balance of partnership assets, however small, thé partnefship crdditors will 
not be entitled to share partpàssu with the separâtè'créaitOt'& inthe distribu- 
tion of the separate estâtes. - ■ •'. 

2. Samb. 

Semble, that if there are partnership assets the fâçt .that the assignée, m a 
vain attempt to realize more, incurs costs largerthàn the àmountofsuch assets, 
will not entitle the partnership èreditors to sharâ -wltli the separate creditors 
in the distribution of the separate estâtes. > ,; 

This case came before the court upon the report of ihe régister 
as to the assets belonging to and the costs chargeable against'the 
joint and separate estâtes of the bankrupts respect'ively. . His report 
showed the f oUowing facts : 

William H. Blumer, Jesse M. Line, and William Kern, iudiy^dually anl 
trading as William H. Blumer & Ce, were adjudieated bankrupts.. Tho 
amounts realized from the respective estâtes were as follows: 

From the partnership estate, - - - - - $ 3,438 51 

" separate estate of W. H. Blumer, - - - 15,122 44 

« " " J. M. Line, - , . . 51,951 14 

« " « W. Kern, - - • • 23,327 32 

AU of the estâtes were insolvent. 

The partnership creditors claimed that against the $3,438.51 realized from 
the partnership assets should be set ofE the following amounts : 

Costs of clerk, marshal, register, assignée, etc., in the bankruptcy 
proceedinga, - - - - - - - $4,777 06 

Costs of proofs of debt against the joint estate, - - 1,358 00 

Judgment in favor of the United States against the partnership, 
entitled to priori ty of payment, - - - - - 796 31 

?6,931.37 

As this would more than exhaust the partnership estate, they claimed that 
the caae was to be treated as if there were no partnership assets, and that they 
should share in the separate estâtes pari passu with the separate creditors. 
This claim was resisted by the latter. It appeared that the large amount of 
the costs wâs owing to the fact that various circumstances — including, 
especially, the imperfect condition of the bankrupts' books — rendered neces- 
sary a protracted examination for the purpose of obtaining information with 

*R«poHea ifj Frank F. Prichatd, Es^., of the PUUdelphia bar. 
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regard to tlie condition of the bankrupts' affairs; and tliat, altliough this 
examination did not resulfe in any increase of tlie assets, yet^ it was, in the 
opinion of tiie register, necessary and proper. It also appeared that tiie only 
portion of tlie costswhich.could be specifically charged to tjie realization of 
tlie partnership assets received was the assignee's commission, vlz., $49.68. 

W. D. iMckenpach and T. B. Metzger, for assignée. 

John D. Stilei, Edwa/rd Harvey, R. E. Wright, Jr., P. K. Erdman, 
B. G. McMwrtrie, anàJohn Rupp, for oreditors. ■ 

BuTLBB, D. J. Important questions disçtissed by counsel, (re- 
specting tbe effect of section 36 of the banferupt act',) may be passed, 
in this case. 

Where joint and separate assets are realized, and may be distrib- 
uted to oreditors of the respective estâtes, iti cannot, of course, be 
donbted that the rule of "joint to joint, and separate to separate," 
appKes, In this case joint as well as separate assets were reali-aed. 
More than $3,000, over the cost of realization, were received by the 
assignée. A part of this we think might haye been distributed to 
oreditors. If it had bisen, or the account haji been closed with the 
sum in hand, it is not pretended that the joint oreditors could share 
in the separate estâtes. Can it be that an expenditure oï the money 
où their 'account, in a vain (tliough doùbtlepg j)ro^er) endeavor to 
obtaîn more, changes the rule of distribution? Such a viewwoùld 
seem unreasonable ; and espeoially so in this case, where the jnoney 
was expended in a fruitiess effort to transfer to them the exclusive 
enjoyment of the very property now in controversy. Although 
défeated in this, the money was very profitably spent, for the joint 
oreditors, if by such expenditure they hâve acqtiired a right to share 
this property. We do not think, iiôwever, they hâve. 

But if this were otherwise the provision respecting costs and ex- 
penses, contained in the section, (36,) when applied hère, leaves a 
siniilar balance of joint estatê. The assenée is required to "keep 
separate accounts of the joint stock or property of the copartnership, 
and of the separate estate of each member thereof, and âfter deduct- 
ing from the whole amount received by the assignée, the whole amount 
of expensès and disbursements, the net proceeds of thë joint estate 
shall be apportioned to pay the oreditors of the copartnership, and 
the net proceeds of the separate estate of each partner shàll be 
appropriated to pay his separate oreditors." This requires an ascer- 
tainment of the, net prpceeda of each estate, ,by means of ;the dedup- 
tion apecified, — in other iwords, by apportioning the entire costs to 
the respective estâtes pro rata, — the only method whereby tbe çrovis- 
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ion can be carried ont: Smith y. Smith, 13 "S. B. E. 600. In a 
majority of cases such apportionment of costs is just and équitable. 
When applied hère, as before remarked, a considérable balance of 
joint estate is left for distribution. That the percentage to creditors 
may be inconsiderable is unimportant. The register will therefore 
deduct the costs and expenses as herein indicated, distributing the 
balance of joint assets to joint creditors, and of separate assets 
to separate creditors. 

It is proper to say that circuit Judge McKknnan, who sat with the 
district judge, concurs in this opinion. 



Gabdneb and others v. Hebz and another. 

{Circuit Court, S. D. New York. June 27, 1882.) 

Patbnts for Invkntioiis — Rbissub-^Wamt of Notbltt. 

Where the form of a chai|- seat was old, the material tised old, and the 
inethod of imparting the form to the material was old, the reissue was devoid 
ôf any patentable novelty. 

Gifford é Gifford, for complainants. 

Poster, Wentworth é Foster, for défendants. 

Wallace, 0. J. This action is brought to restrain the infringe- 
ment of reissued letters patent No. 9,094, dated February 24, 1880, 
granted to the assignées of George Gardaer for an inprovement in 
chair seats. The reissue contains two daims, of whioh the second 
only need be stated, which is : " A chair seat made of laminse of wood 
glued together, with the grains in one layer crossing those of the 
next, concave on the upper surface, convex on the lower surface, and 
perforated, as a new article of manufacture, substantially as set 
forth.» 

The original patent was granted to Gardner May 21, 1872, and 
contained but a single claim, as follows : ''As a new article of man- 
ufacture, a chair seat constructed of veneers of wood, with the grain 
running crosswise of each other and glued together, ail substantially 
as set forth, and for the purpose speeified." This patent bas been 
twice reissued, the first reissue bearing date July 4, 1876. The first 
reissue has been before this court upon a motion for a preliminary 
injunction founded upon it, and it was decided by Judge Blatchford 
upon th^t occasion that uone of the claims of tha,t reissue weret 
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valid exoept the sîxth, which was not in controversy, and therefore 
was not considered. The second claim of that reissue was as foUows : 
"As a new article of manufacture, a bottom for a seat frame con- 
structed cf two or more veneers or thin layers of wood, with the 
grain of one layer crossing that of the other, said layers being se- 
cured together by an adhesive substance, and having perforations 
formed therein for the purpose of ventilation or ornamentation, sub- 
stantially as set forth." On that occasion Judge Blatchford held 
that the claim of the original patent was anticipated by a patent 
granted to John K. Mayo, one of the présent défendantes, December 
26, 1865, and reissued to him and two others, August 18, 1868, in 
eight divisions. This patent was for an improvement in the manufac- 
ture of the material, which consisted in cementing together a num- 
ber of scales or veneers of wood with the grain of the successive 
pièces running crosswise or diversely, so as to form a firm material 
adapted for the construction of various articles, including chairs and 
settees. In Division E of the reissue the spécification states : "In 
the chair, figure 2, the bottom, B, may be formed of flexible material 
made up by the union of two or more thin layera of wood having the 
grain crbssed or diversifièd in direction and united by suitable 
cernent." The spécification also states that "by adopting the well- 
known process of wet and dry heating in the course of manufacture 
the several scales of wood may be brought to such a state of plia- 
bUity aS; to assume any desired^iorm by comptëssion in a matrix or 
upon formera. " Upon the occasion ref erred to Judge Blatchford 
likewise held that there was no patentable novelty in thé second 
claim of the first reissue of Gardner's patent, in view of the patents 
prier to Gardner's — one to Tioe and one to Cochraaie — for perforated 
chair seats of métal or.gutta percha. Itfollows, therefore, that the 
only question noè. h eretofore decided by this court and now open, re- 
lating to the présent reissue, is whether the concavity of fôrm which 
is an élément of the new claim in this reissue will support the patent. 
Chair bottoms made of bbard, and softened by steam and pressed 
to a concave shape, in^a mould, bo that the form of the seat will 
conformito'the shape of the person who may occupy it, are shown in 
the lettera patent issued to ZiB. Bellows/bearing date March 15, 
1859. So, also, the boncave or dishing formof chairseata had been 
adopted long before G-ardner's patent in ordinary chaiï seats. In thé 
spécification of the présent reissue th© inventer states that he does 
not lay any olaim to the veneers crossing eaoh otbôrand glued to- 
gether, as thèse hâve been used for various purpbsôs, and hâve become 
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public property, and ihat ha does not claim Ihe pressing of à chair 
Beat in the concave foira by dies. ■ '; 

If there was no patentable novelty in using the perforations of the 
métal or gatta-percha chair seats in the veneer Beats, by Gardner, 
neither can there seem to be any in employing a well-known form of 
chair Beat in his veneer Beat. As it had been pointed eut by Mayo 
that the material used is pliable, and can be pressed into any desired 
form, and as the reissue disclaims the pressing of a chair seat in a 
concave form, and as chair seats had been so formed, it is difficult to 
see how there was any invention in Gardner's chair seat. ; Gardner 
merely applied a process that was old to a material that was old to 
obtain an old form. Considered as a combination it is hardly possi- 
sible to believe that the perforations or the concavity performed any 
new functions in the Gardner seat. Aii ingenious theory has been 
presented, to the effeot that the perforations and concavity co-oper- 
ate in Gardner's seat to prevertt warping and curling of the material 
used. ,If this is true, the same éléments were combined in the Bailey 
chair back, and performed there the eame functions tfaëy performed 
in the Gardner seat. It ïnày bé that the Gardner seat ismechan- 
ically a better seat than any which preceded it, but his improvement 
is not a patentable one. 

It is strenuously insisted that the popularity and suceesS' ftchieved 
by the Gaîdner seat beyond thoseof his predecessors affords cogent 
évidence both of the utility and patentable novëlty of his invention. 
The answer to this argument is that the suecess of his seat is prob- 
ably due' to a feature which is not suggested in' the original paténife; 
that is, its adaptability for use by unskilled worîimen. His seats as 
now madè can be fitted withont mecbanical skill to a bottomlesB 
chair, and are largely used to repàir chairs iû which the original 
Béats hâve been worn ont, and can bè so tised without anj' spécial 
skilL They are also largely soM to chair manufaoturers,ibecaui^ 
they can be easily adapted t© chaitsiof differentlsizes and seats oî 
différent f orms. 'But the «halï seat described ili Gaïdrier's 'Oïigitial 
patent and shown in the dmv^iûgs did nôt prtfctically possesà Ma 
characteristio of adaptability,: but was a frame seat whiteh cotild 'only 
bé fitted to a ohair by a skilled laborer,' Such a chair eeat^woull 
fail to meet the peculiarwant which the présent chair seat îrtippties. 
Considered as a new article of manufacture, if the otanplainaïffc»' 
«hair -seat has no frame,- » and ittf novelty and utility eonsiflt in. ita 
adaptability to be Bold separate froûi the iraine and to be le^dily ag- 
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pliéd by any perBOBrtb any chaire ihen thé reissue is for a différent 
invention than that disclosed in the. original patent. 

In conclusion, in view of the former décision of this court the 
complainants can only succeedupon the theory that by imparting a 
concave form to his chair seat he has imparted suffi cient patentable 
novelty to his article to sustain a patent; and this when such a 
form of chair seat was old, the material used old, and the method of 
imparting the form to the material was old. This theory cannot 
stand. 

ïhe bill mast be dismissed. y 



PsLHAM r. Beiïabest. 

{Cireutt Court, 8. D. Nao, York. June 28, 1882.) 

Pateittb vor Ikvbnxioniï-^Dbvicbs PbbfoSmiNg Différent Fonctiokr 

Where tho déviée» in the hod eletator patent,ed by défendant are not the 
équivalents of the complainant's, hut perform a diilerent fuuction, there is no 
infringément ,of plainti^'s patent. 

Kitchen é Brown, for complainant. 

i<Vo«* <É Co., foir défendant. • / ;; 

WAiiACE, C. J. The first claim of the lettérs patent No. 95*262, 
.grauted September28, 1869, to Thomas M. Pelham for an improved 
hod elevator, is in controyersy in this action. That claim reads as 
:follows i ' "A' hod-elewting platform arranged to supjiort the hods by 
the shanks at the edges ton the bottom or floor, and by leaning the 
under side of the top and the upper part of the shanks against notch- 
bars, substantially as specified." The invention relates to improve- 
ments in hod-elevating platfornis such as are used by buildersfor ele- 
vating and returning the hods oontaining bricks, mortar, etc., and has 
for its object to provide ; an arrangement whereby the persons who 
take the hod from the platform after it is elevated may do so with- 
fOut being required to step on the platforto in shouldering the hod. 

TheFrench patent of March, 1860, granted to George Johnson, of 

.London, describee a hod elevator having the same purp«sé as Pel- 

ham's devioe, and soeonstructed that the hods,, when the platform is 

elevated, can be removed from the pljktform by the vrorkman without 

jreqaaring him to step npon the platform.. In view of this Frènch 

.patent, the complainant's patent is to be limited so as toenlbrace 
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only the particular devices described in his patent, and their equiva^ 
lents for performîng thé same funotiOiis.' ' A particular descripiion of 
thèse devices is unnecessary, It.sufiSces to say their opération is 
such that when the end of the hod shank resta in the fioor soeket the 
bowl and shank of the hod at and near their junction will be s;up- 
ported by the cross -bar, and be so far inwftrdly ont of perpendicûlar 
with the floor soeket that they will be be kept in place by the ■çfeight 
of thé hod-bôwl and its contents, the center of gravity being on the 
inward side of the cross-bar. 

A practical disadvantage results from the principle of the cdin- 
plainant's invention, ■whereby the opèn tfend; of the hod-bowl is pre- 
sented to the workn;an when he proceeds4d remove the hod, and he 
is required to lev^rpe the end,of the bowl, and the contents of the 
bowl are thus liable tofall ont. Upon the proofs the conclusion is 
reached that the apparatusiactnaUy used by the Refendant, and which 
is alleged to infringe the complaînant's patent, is, that described i}i 
letters patent issued to the défendant. No. 231,021, bearing date 
August 10, 1880. The devices in the hod elevator patented by the 
défendant afe not the équivalents of the complainant's, but perfortù 
a différent function. Their ofi|qe is to hold ihe; hod, in: a vertical 
position, and resting on its shank instead <^ on the erossrbar^i By 
the defendant's devices the closed end of tbe hod-bowl,may beonthe 
outer side of the cross-bar, and when it is thus presented to the work™ 
man he does not require to reverse the end pf -th* bowl, andther.e is 
no liability that the contents of the bowl will escape. 

The défendant does not infringe, and the bill is dismissed, with 
costs. 



FisH V. DoMBSTio Sewino Machine Co. 
(GiTcuit Oourt,S. D. New York. May 13, 1882.) 

PATBaiT FOR iHVBîmoN— Delat m Apphoatiow fob Rbisstibi. 

The numeroug patents obtained by the patentée between the tîme of his 
alleged invention and the time of his application tends strongly to réfute his 
theory for delaying to make such application. ' . 

RbISSUB— REFERENCE TO FORMBB APPl.ICATIOÎJ'. . ■ > 

Thofact that a patentée failed to refer lu a former application to a feature 
subsequently patented l)y hitn pertaining to and used for the saine purpose as 
the former, allegesdto hâve been made by him prior to the one flrst patented, 
is very improbable,; as. the-mention of such would, Jiave been. a mpst impprtant 
contribution to the value of the former. 
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3. Same— PRBLiMraABT Injunotion Dbnibd. 

Motion for preliminary injunction denied 'where patents hâve not been es- 
tablished, and complainants show only a limited acquiescence on the part of 
manuiacturers, and défendant for yeaia openly asserting their invalidity. 

In Equity. 

T. G. Woodward, for plaintiff. 

Jofera Daree, for respondent. 

Wallace, C. J. I am not satisfied that complainant had perfected 
the invention described in his patent of February 13, IST^yany con- 
sidérable length of time before his application for that patent. The 
numerous patents obtained by him between 1859 and the application 
tend strongly to réfute his theory for delaying to make application. 
It is very improbable that he had invented his loeking device at the 
time he applied for the patent of 1872, as that patent does not hint 
at any soeh feature, and it would hâve been a most important con- 
tribution to the value of that patent. In this view of- the •(Jase, I think 
the défendant has suceeeded in casting sufficient doubt upon the 
originality of the invention to defeat an application fora preliminary 
injunction. The patents hâve never been established; The com- 
plainant shows only a limited acquiescence on the part of manuiac- 
turers, while the défendants for several years seem to hâve openly 
asserted their invalidity, and the right to appropriate thé improve- 
ments. 

The motion is denied. 



The Alice 
[District Court, 8. D. Florida. June, 1882.5 

1. Bhipping — Bill of LADraa— Damages foe Non-Delivert. 

Where but a portion of the cargo stated on a f aise bUl of lading was actually 
shipped, and the owner of the vessel is not shown to hâve been a party to the 
fraud, the only damages to be found in an action in rem against the vessel are 
for the non-delivery of the cargo shown to hâve been put on board. 

2. 8ame — Fraud— LiABiLiTT off Vessel— Qtt^be. 

Where the testimony of thelibellant shows fraud on the part of the owner of 
the vessel in using faise bills of lading, and also conclusively that but a small 
part of the cargo stated was ever shipped, càn the vessel in an action in rem be 
held for the non-delivery of cargo more than is shown to hâve been received on 
board t QMœr«. 
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3. SAME— PRE80MPTIOII OF CONDITION OF GoODS. 

Cargo is presutned to be shipped in good condition; andwhere the delay and 
dampness of the hold of the vessel are sliown to hâve been sufflcient to cause the 
damage foimd, if such delay lias been unjustiflable, it is presumed to be the 
cause of loss and the vessel Tield liable. 
4. Non-Dblitbkt — Measukb of Damages. 

Where the voyage bas not been completed and but scarcely commenced, and 
the cargo ruined by delay, the measure of damages for its non-delivery is its 
value at place of shipment and not at place of destination. 

In Admiraltj'.- Contract of affreightment. - - ^ ' '■ ' " 

G. Êckùné Pattersân, îût lih&Uanta. • " 

No claimant. 

iiOOKB, D. J, This is an action for damages for the non-perform- 
ance of a eontractof affreightment, in not carrying to their: destina- 
tion and dèliVering 624 baies of tobaeco, appearing by a bill of lad- 
ing to hâve been flhipiied on board tbis vessel at Santa Oraz, Cuba, 
for carriagé tb Fâlmouth, England, consigned 4© libellagsts, "who ad- 
vanced $11,662 upon it. Althougb due notice hàs been given by 
publication, no claimant bas appeared, and the case bas been heard 
ex parte. The masftôr of the vessel, although présent, bas put in no 
answer, but bas been called by the libellants and testified, but there 
bas been no defence to the allégations of the libel other than com^s 
from the testimony introducedby them. 

The master testifies that soflae time in October the brig, -vrith a 
cargo of lumber, cleared from New York for Cienfuegos, Cuba, con- 
signed to Eoca & Co., of Manzànillo. The only document which she 
had showing her ownership or nationality was a sea-letter, purport- 
ing to bave been obtained from the Costa Eican consul at New York, 
in which B. J. Wenberg was represented as owner, andwhich certi- 
fied that if eaid vessel visited a Costa Eican port within 12 months 
she would be entitled to documents as a vessel of such nation. After 
diseharging at Cienfuegos she went to Santa Cruz, where Eoca & 
Co. loaded her with a cargo consisting of mahogany, lance- wood, fus- 
tic, granadilla, honey, and tobaeco, and she cleared ostensibly for 
Fâlmouth, England, for orders. Before fiailing, E. B. Pender, who 
had been master from New York, resigned his place, representing that 
he was not well, and T. T. Partridge, former mate, was appointed 
master by the acting United States consul, and finally signed the 
feills of lading and cleared the vessel. He states that he did not 
know the contents of the bills of lading, as they were in j^anish, a 
language which he did not understand; but thàt he inquired of Mr. 
v.l2,no.5— 32 



Eoca if they were ail righij and apon being told that they were he 
'signed them. He sayshé hàd nd knbwledge of that part of the cargo 
taken on board af ter he waa apppinted master, but présents a ;cargo 
book of that received by him while mate, showing a very much 
greater quantity of différent kinds of wood than the bills of lading 
call for. He says he had no knowledge of the amount of tobaeco 
received on board, but states that none had been removed from the 
vessel after she was loadèd at Santa Cruz until discharged in this 
port. He further testifiee that before sailing EDca,,«the consigiiee of 
the vessel and ahipper of the cargo, told him that he wanted the brig 
sunk ; that he would put augers on board, and wanted hixn, Partridge, 
to sink the vesSel ont at sea, and that he shoald haye, $3,000 from 
his agents in New York if he did it. A box, apparently made f or the 
purpose, ©f red cedar, about three feet long, and three by fouT; inohes, 
securely nailed and lashed, marked "Mr^Pender, Sapta Oruz," which 
has been c^pened luicourt and found to contain twp large augers^ is 
shown to hâve .been Sent on board by a gentlenian in/^anta Cru?, 
who had been on board the brig aeveral times. Partridge testifiea 
that Eoca had been on board the brig several tieçifjs, but none of the 
crew who saw the party bring the boxto the boat knew either of the 
parties by name. It. is shown by.the testipK^y of the crew that it 
was brought to the brig's boat, then l3àng at the: dockone eveniogj by 
the gentleman personally, passed into itj and taken on board by 
Capt. Pender. The augers are paûked with a large; number of ous- 
tom-house blanka of an importipg hause at Manzanillq.; ; ! 

Partridge, the master, says that he replied to Eoca, when told to siink 
the brig, that "itcouldn't be done;" but Eoca insisted thfttit nau-st 
be; that rhé did not want the cargo to go to EurQpe,; Parti;idge 
further aays that he had no means to get home, and decided i^ 
remain in the yessel, take her to New York, and deliveï her ■feo the 
agents of Eoca:& Go^ there; that he believed that Eoca & Co»:wér<e 
her owners, although he.had no proof of it; that he heard Eoca.s&y 
to Capt. Pender once that they had deposited |25,000 in, and that 
was about ail gone; and, at another time, either that "he wasfaot 
owner," or that "he did not want to be known as owner ;"; ho çopld 
not say which. He had no other évidence as to who was owuer of 
the vessel. , After leaving Santa Cruz, the brig waa 3.9 days re9.ching 
this port, where she camé in for water on the fourteenth day pf ,Fan- 
uary. ]?he master not being able to obtain f unds to pay bills* by hjs 
application to Wenberg, at New York, to whom; he ;^legraphed, 
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remained, incnrred expenses, had a part of his cargo sold, and finally, 
the term of shipment of his crew having expired, adviaed them that 
he could not pay them and that they would hâve to resort to the 
veBsel, which they did, by libel. She has been sold, the crew's -rcages 
and other liens paid, and this action now stands against a residue in 
the registry of the court. 

It appears, upon a final discharge of the cargo, that of the 524 
baies of tobacco receipted for on the Mil of lading there hâve been 
found but 62 bearing the proper marks, and thèse in a damaged and 
worthless condition. Portions of cargo upon other bills of lading 
hâve beén found equally déficient. 

I hâve been thus particular in stating the case fally as it is ad- 
mitted by libellants that their position is sustained rather by circum- 
taaiial évidence than by any positive proof. There is no direct évi- 
dence of the number of baies of tobacco which went on board, as th© 
testimony of the mate who took account of it as it came on board 
has not been obtained, any further than the testimony of the entir« 
erew that it came along-side in a small lightei:, and, togéther with 40 
barrels of honey, was taken on board- in betweén two and three 
hours ; that the hatches were then fastened and battened down, and 
80 remained until opened hère in port; and that nothingwas rembve.d 
untSl it was regulflirly discharged hère; that they neither.) went into 
ajiy port nor spoke any vessel from the timé of leaving Santa Cruz 
until they arrived at Key West. The statements of the entireicrew, 
a very respectable and reliable appearing company of men, agrée 
in this, and there is not a question or doubt in my mind of their 
'truthfulness. ' , ;i , , 

Experts hâve nifeasured the vessel, and computed the dimensions 
of'tbe cargo required to fill the: bills of lading, and testify that in 
their opinion it would bave been impossible for the vessel to hâve 
contained ail the cargo that was in her, togéther with ttiat which was 
shown on the bills of lading but not foùnd. 

There was on board in the bottom of the vessel, i398 -anccrwood 
'spars, 241 logs of mahogany, 60 legs of cedar, and 133 pièces of 
igranadilla more than is stated on any bill of lading; and thèse 
quantities, togéther with those on the bills of lading, correspond with 
the amount shown by the cargo book of Partridge to hâve l)een recel ved 
on board; 1,139 baies of tobacco, 12 pounds of turtle «hell, 45 tierces 
.of hoïley, aaà 160 baies of matting covérs, oalled foi^by the bills of 
.làfliûg, are mot to be found. Either. this qnàatity-of, cargo never 
éent on boàrd, or it yf&a takenout and r«placedj!byaiiientiE^lydiffeï- 
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ent class of merchandise bétween the time of leaving Santa Cruz and 
arriving in Key West. 

The cargo found in exceas was also found in the very bottom of the 
vessel. Had the cargo originally corresponded with the bills of lading, 
to bring this excess in the bottom of the vessel would hâve necessi- 
tated a discharge of the entire cargo and a reloading. The probabil- 
ity of this would, be very slight, even putting the positive évidence 
of the whole crew aside; but, "when considered in connection with 
their testimony, it cannot for a moment be believed that the cargo 
appearing on the bills of lading was ever on board the brig; and that 
the bills of lading are fraudulent cannot be doubted. : ■ < 

The atory of Partridge, that Eoca desired the sinking of the vessel, 
while it might be doubted if standing alone and nncorroboratéd, 
when taken in connection with' the discrepancy of the ! cargo, hoth 
exj)lain8>and is explained by it. ■ 

A bill of lading is a,lway9 prima fàcie évidence of theishipment of 
a cargo, but in this case the presumption of its truth is entirelyover- 
thro^n, and^ in the absence of positive proof to th« contrary the 
necessary conclusion is thai'therte 'was only the amouni of tobacco 
shipped under the bill of lading in question that was found on board 
having the corresponding marks, viz., 62 baies, 

The libellants in theiï libel hâve alleged a contract between Eoca 
& Co. and themaster of the brig, and the shipment of the entire num- 
ber of ba.les of tobacco as charged; but they hâve by their testimony 
shown conclusively that but 62 baies were shipped. They now claim, 
nevertheless, that Roca & Co. were owners of the vessel, and parties 
to the false bill of lading; that the deficiencyin the amount of cargo 
shipped undef it cannot be considered as in their favor, andj-tha gên- 
erai owner being a party to the fraud, the damages for the non-deliv- 
eryof'theô34 baies of tobacco should be found against the vessel. 
Thegeneral rulè that the shipnient of the cargo, under a bill of lad- 
ing, is necessary to give it^ validity, and support an action in rem, is 
well establishéa,'(r/!!ff Freeman ViBuckingham, 18 How. 182; Vànde- 
waterv.MUIs, 19 Jlow, 82; PollardV. Vinton,ll Fed. Eifp. 351;).afid 
until the question df ownershipis determined it is not necessary to 
inquire howifar tlje fràud of the i owner, where proven by, the libel- 
lants, may ^ivsjai lien upon hii vessel which will support an action 
m rem, or how far «ûch gênerai, rule is changed or vaàried'by the 
owner's fraudulent cdnneotion with the issuing of thé bills of lading. 

This Tessel^ whilei in New Yorfc, àppeaars to hâve been Wenberg's. 
Partrid^e testiûes thkt he was hdised as ship-keeper and aftexwards 
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as mate by him, and was paid by him for his services on board befoie 
sailing. The only document which the vessel is shown to hâve had, 
represented him as owner. On theother hand we hâve only the 
belief of Partridge, which he seems to find diffioulty in tracing to 
any foundation in fact more than random remarks of Eoca. 

It seems that when in need of funds he first applied to Wenberg, 
and although the reply, which directed him to draw agaihst his freight 
or on his owners, might raiee a presumption of the ownership being 
in some one else, it is not conclusive. Nowhere do we EnSi thai 
Eoca & Co. assumed control as owûers; the new master was ap- 
pointed by the consul, appareijtly without their knowledge, as Par- 
tridge states that he took the information of his appointment to them 
by a note from the consul. This would be proper and necessary in 
the way of business, "were Eoca & Go.-but consignées; and the final 
approvement of the appointment ■^ould in no manner prove owner- 
ship. ,.'•': '[■. /: 

It is also argned that Eôiia's attempt to bave the 'vôssBi'SUnk as 
alleged would prove his ownerèhip ; but when thé amounts which are 
shown to hâve been obtained onialse bUls of lading,' ànd the char* 
aeter of the attempted fraud, are taken into considération,- it can 
readily be believed that the prôperty in the vessel would bO' bai; a 
matter of small importance to one entering upon such a scheme. 
A subséquent suit for wages âa mate brought by Partridge against 
them, in which it is alleged. that théy were owners both of the brig 
and the unclaimed portion of cargo, shows that it is for bis interest 
that both veçsel and cargo be ïound to belong 4o the same' party. 
Considering the entire case, I am not satisfied that the proof of Eoca 
& Co.'s ownership has been sufficient to justify such conclusion, ànd 
this view doés away with the neceôsity of conàdering the question of 
the resuit of fraud in the owner. . ;• , 

In every case where the èoods hâve been shown nolto hâve been 
put on board; th« bili of ladingrhas been held to bevOid; and although 
I hâve found n© case where the point h^a been deoided, tbere appearfe; 
to be no reasonable question but what the amount received)-when a 
cargo shown by a bill of lading has been but partially laden, should 
be the measure of the liability of the ship; and the question is as 
to damages for the non-delivery of the 62 baies shown to hâve been 
received on board. It appears that the tobacco was taken on board 
the twenty-fourth of December. When examined hère March 16th 
it was found damaged, and when examined again after being dis- 
charged, May 8th, utterly worthless. The several experts who hâve 
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testified to its condition agrée that the length of time that it bad 
been in the hold of the vessel has been sufficient to cause its prés- 
ent condition. ' 

Cargo, when received on boârd, is presumed to be good until the 
contrary is shown, and this presumption is strengthened where the 
circumstances and time of its détention hâve been sufficient to pro- 
duce any existing damage found. In this case, although no unsea- 
worthiness of the vessel has beeo shown, yet that js not sufficient 
ground to find that, bad the vessel pursued her course to the declared 
destination, tbe cargo might not hâve been delivered in due time in 
good order.! The lapae of time.vdainpness of the hold, and beat of 
climate bave oombiued to ruin it. The delay of the vessel in this port 
gave opportunity to two of thèse éléments of destruction, and it must 
be beld to bave been the cause, of loss. The présent condition of tbe 
tobacco is shown to be such that no consignée could be obliged to 
receive it, and the true measure of damages is its actual value Or 
prime coët atthe place of shipment. The voyage bad in no respect 
been completed, ,or its risks and unc«rtainties passed. The suprême 
court bas held in several cases tbat, in considering tbe measure of 
damages for marine tortsj probable profit on merchandise should not 
be taken into account, (Tfte Amiable Nancy, 3 Wheat. 646 ; La Amistad 
de Buis, 5 Wheat. 385; The Appolo^BWhe&t. 362 ;) and such rule will 
apply with equal reason to a case of breacb of contract againat the 
property of ostensibly innocent parties. This cost appears by the 
testimony to hâve been after paying export duties, shipping charges, 
etc.» about |22 par baie, or $1,364 iû ail, for which amount the 
decree wUl foUow. . 

The prayer for allowance of agent's ©xpenses and proctor's fées 
beyond the statutory amount, although apparently just in amount, 
must be disallowed, in accordance with tbe ruling of the suprême 
court. AU of the cases referred to and relied upon on this point 
bave been overruled since: tbe enactméntof the gênerai fee bill. Vide 
The Baltimore, 8 Wall. 392; OeMchs Y. Spain, 15 Wall. 230; Flan- 
der» V. Tweed, là. 4.5B. 
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XiNDSAT, Gracie & Co. v. CusmANÔ.* 

, (Oirçuit Court, E. D. Louisiana. May. 8, 188â.), 

l^ ChaBTEH-PaRTT — CnSTOHAUT DlBPATCH. : ,, : 

' The coastruction and explanation of the wordsin a^charter-par.ty.'fjto dia- 
charge with customary dispatch, " as set forth in the opiaion of the district 
judge in 10 Fe6! ÏIep. 302, foUowed and adopted. '' 

2. EvTDÈNcB bp THÉ Weather— tJjfiTBiîi Statbb SiaSAïi Offi<5br's RecoIib. ; 
As again&t' â)l testimony given by witnesseS: as, to the amountf^ffif^içfaH, 
speaking of the weatlier without wemoranïia madet^t the time, the officiai rep- 
erd of the signal offlcer at this station, kept as a part of his officiai duty, is 
undoubt'ediy the beat évidence on the subject. - ' '• ' 

Admiralty Appeal. 

Joseph P. Hornor and Francis W. Baker, for libellants. 

Charles B. Sùigletqn and Ricard H. Browne, for défendant. 

Pakdee, g. J. " The décision of this casé' fû the district court, as 
reported in 10 Fed. Eep. 302, on thé questions of law involved, is clear 
and, in my judgment, perfectly correct. As tp the obligations of tl^e 
charterers, arising under the stipulations of the ch^orter-pîirty, "to 
discharge with customary dispatch," I conoUr f ully a/ad adopt that 
décision. ' , : .' ' , 

On the facts I corne to a différent conclusion in regard to the actual 
rainfall, ûnd the delays oooasioned by rains. .The cargo should hâve 
been discharged in five days. The' ôhip arrived on Thursday, Janu- 
ajy 27th. Counting Friday, 28th^' Satiirday,; 2î)th, Mdndày/.Slst, 
Taesday, Eebruary Ist, and Wednesday, February g^, anfll the time 
f or discharging had expired. The évidence offer«dby the respond- 
ents shows, outside of loose statemônts, Bùch as "it rained flëafly ail the 
time," "there was much rain," étc.,,that jiliè^.é waS|iioraîn to.hmdèr 
before Thursday, the third of Febiuary. ' f.. , , ; m 

Courtrault, discharging clerk fotihia respondënty who képtamemo- 
randum of the discharging, speaks of no'raînto hïnàer ùntil Thursday. 

As against ail testimony given afterwards by witnesses speaking 
of the weather, without memoranda made^ at the time, the officiai 
record of the signal ofSdèr at this station is offered. The signal 
station is not over a mile from ihe ship landîhg, àiid the record 
having been kept by a'scientific officer as a part of his/offiisial duty, is 
undoubtedly the Kest évidence attaiiiable on ithe subject, This record 
shows 11.29 of an inch fall bf raîû On Tuesdiay,,Febrïi?iry lat»\jsind 
otherwise no rain at àll from Jamiajfy 27th t» Februai-y 0t}i, inolqsive. 

•Reported fiyJoseph'f. Hotaât^.^Ésqj.df'tKè'New'Orleiïi's b^r. '■ -^' ' 
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Mating, then, the most extrême allowance for rain, of one day, and 
it ÎB clear that the cargo should hâve been whoUy discharged, if 
"customary dispatch" had been used, on February 3d. AU delays 
after that date were the resuit of the négligence of the respondent, 
and whether it "rained or shined," was Sunday or week-day, he should 
pay demurrage for évery day thereâfter until the ship was discharged. 

Libellant should hâve judgment for éight dàys demurrage, at 30 
pounds sterling per day, aecording to contract. Let,,a judgment be 
entered irf favor of libellants' for the équivalent of:240 pounds ster- 
lirig in United States currëncy, and' $97 for tfatchmen and tar- 
paulins, wiih 5 per cent, interést thereon from February 15, 1881, 
and costs of sait. 



LlNDBAÏ, GbACÏE & Co. 0. COSIMAETO.* 

{Gireuit Co-urt, E.l)>)Loui»iana, May 27, 1882.) j ;. - 

1. CiaABTEE-pABTy— CrSTOMÀRT DxéPATCÉ. 

When a eliàrtêrer is allowed to«elëct the wharf of discharg©, but is bound 
to be ready to receiye the, cargo lit the ship's side, and to discharge with cus^ 
tomary dispatch, with stipulated demurrage, he is liable for delays caused by 
selecting a wharf already fully occupied. 
1 CtrsTOM. 

To render a custom orusage ôf trade valid and binding, it must be knbwn, cer- 
tain, uniform, reasonable, and not c(>ntrary to law. As alieged custom of the 
port of New Orléans, by which the cargo of a fruit vessel is commenced to be dis- 
charged for one day upon the wharf, and then the further discharging is àe- 
layed for one tfay to sell that part discharged, and them, if necessary, is further 
delayed anotherday to remové the saine from the wharf, before proceeding to 
further discharge the cargo, condemned as unreasonable. 

3. "CusTOMABT Dispatch in Disch^-Eging." 

" Customary dispatch in discharging" means dîschftrging with speed, haste, 
expédition, due diligence, aecording' to' the lawful, reasonable, well-known cus- 
toms of the port of disoharge. It is the panje as " usual custom," but not the 
same as " quick dispatch," which latter has been held to exclude certain usages 
and customs. 

4. Evidence as to Weathbr — TJnitbd States. SicwaIi Ofpïcbii's Rhccikd. 

The record of the weather, kept by an offlcer of the United States signal serv- 
ice, is better évidence thereof than the testimony of witnesses who, having 
kept no record, afterwards swear to the state of the weather from memory. 

Admiralty Appeal. On pétition for rehearing. 
For facts, we same case, 10 Fed. Eep. 302, and ante, 503. 
Joseph P. Hornor'Oàà Francis W. Baker, for libellants. 
Charles B. Singleton and R. H. Browne, for défendant. 
*Reported by Joseph P. Homor, Bsq., of the New Orléans bar. 
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Paedeb, C. J. The earneatness with which proctors for défendant 
hâve pressed for a rehearing iû this case has iuduced me to go over 
the matter again and to amplify my reasons for judgment. The 
whole case rests upon the amount of time allowable under the con- 
tract for dischargiog the cargo of the Glenbervie. 

The following are the spécifications of the contract in relation to 
discharging: • 

"To dischaïge at a wharf as orderedbycbarterers' agents, or so nearthereto 
as she may safely get, and there deliver the same agreeably to bills of lading. 

" To discharge with customary dispatch, and shall pay damage at the rate 
of 30 pounds sterling per day," etc. See charter-party, Becord, pp. 11, 12, 13. 

" Simpltaneously with the ship's being ready to unload the above-mentioned 
goods or any part thereof, the consignée of the sdd goods is hereby hownd to 
be ready to reoeive the same from the ship's aide, either on the wharf or quay 
at which the ship may lie for discharge, or into lighters provided with a suf- 
flcient number of men to reçoive and stow the said goods therein," etc. See 
bill of ladipg, Eecord, p. 281. ; 

Thèse provisions are inconsistent -with any delay in àischargiijg 
after the ship was ready, except such delays as are involved? in custom- 
ary dispà;tch. The défendant selected a wharf a,lready occupiedby the 
Caraidoc, and thé Gl«nber?ie lànded outside. The defendaoït allèges 
that it was very diificult, if not altogeiher impracticable, to disohai^ge, 
the cargo of the Glenbervie over and across the decks of , said vessel 
Caraidoc, and when the Caraidoc got out of the way, and the Glen- 
bervie came to the wharf, "the wharf was then and there so mueh 
obstructed by goods and merchandise landed and .being: landed 
from other vessel or vessels, that it was not possible to unload the 
cargo of the steam-ship Glenbervie as is usual, customary, and proper 
at this port." Thèse excuses are relied upon to justify adelay from 
January 27th to January Slst. 

It seems perfectly clear to me that défendant had no business to 
sélect a wharf already fully occupied, (see 2 Low. 361;) and uuder 
his contract he was bound to be ready to reçoive the cargo as soon as 
the ship was landed and ready to deliver. He might hâve delayed 
the Glenbervie for weeks with the same excuses. 

The case of 175 Tons of Coal, 9 Ben. 400, is not applicable hère, 
because in that case the contract specified the wharf, and there was 
no stipulation of the dispatch or delays to be used in discharging. 
The boat having agreed to unload at a particular wharf named, and 
being there detained only to await her regular turn, and there being 
no stipulation of dispatch in discharging, the libellants were not al- 
lowed to reoover. Nor are the cases cited, that in cases where the 
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words "custoûiary dispaioli" were usedin a charty-party a custom of 
allowing ihree days to procure a bertUin the port of New York be- 
caine a part of theeontract, applicable, hère. See Fulton v. Blake, 5 
Biss. 371. In this case tbere is no custom allowing a ship three days 
to procure a berth in the port of New Orléans alleged or proved. 
Besides, the Glenbervie found her landing immediately, and the con- 
signée had agreed to be ready to receive simultaneously with the 
âhip's being ready todeliver cargo; and he waa to receive it on the 
Bhi^'sside. . ; , 

ilh.excïise for further delays the défendant, thoagh not alleging in 
bis answer, hâd offefed évidence toi show a custom în the fruit trade 
in the port pf New Orléans to discharge cargo for, one day on the 
wharf, and then delay one day tQsell the same.and then, if neces-^ 
sary, another day to rembve. fiueha usage bas been shown to pre- 
vail in this lioti'fbr threé ôi^'lôur yearfij bufrit is alleged in argument 
that it is now superseded, as interested parties bave provided a 8aît> 
âMé coverèd wharf. It never was*a reasonable, custom, even if it 
had adquirôd 4he lauthority of a custom at ail, which, is doubtfuU 
"Cuëtoïnis resalt from a long séries of actions Qonstantly repeated^ 
which havé^'by sueh 'i-epetition, and by uninter^upted acquiescence,, 
acquired the force of a tacit and obmmon consent." La. Giv. Code, 
art. 3. "Gustom is unwritten làw, established, by common consent 
and uniforîn practice, from time immémorial." 2 Greenl, § 248. 
But waiving the question as to whether this practice of delay had 
attainedjBo far as usage is concemed, the dignity of a custom, it is 
suÊ&oient to condemn it as unreàsonable. That a ship should be 
delayed in discharging until the consignée can find purchasers for 
bis goodSj is to couvert the ship into a temporary warebouse, accord- 
ing to the necessities of the consignée. "To render a custom or 
usage of trade valid and bihding, it must be known, certain, uni- 
form, reasonable, and not contrary to law." 1 Wait, Aot. & Def. 
129, and cases there cited. 

The case of Smithy.SixtyThomand Feet of Fine Lumber,2 Fed» 
Ebp. 396, relied upon by proctors for défendant, goesonly to the 
estent of restricting the discharge of cargo to such amount as the 
consignée can, with the use of ordinary facilities, according to the 
customs of'thé port, receive and take away. The contract in that 
case was for "eustomary dispatch in discharging," and the judge 
defined a custom to be "a practice which is universal, or almost uni- 
versal, in the trade in question." In this case "eustomary dispatch 
in discharging" is qualiûed and affected by the stipulations in the 
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l)ill of lading. And hère I may notice that not one of the many 
cases referred to by proctors for respondents is identical, in contract 
and circumstances, with this case, nor is there any conflict in prin- 
ciple with any of those cases in the views the district judge and I take 
of this case. 

Our décisions can be maintained on prinoiple, sustained by author- 
ity, if -we concède this entire case to turn on the "cnstomary dispatch" 
of the port of New Orléans. The lawful, reasonable, and well-knowa 
customs of the port of New Orléans affecting the contract in this case 
for customary dispatch, etc., arethe customs not to discharge on 
Sundays, nor in the rain, and not any unreasonable practices allow- 
ing consignées delays to sell goods. 

"Customary dispatch in discharging" I understand to mean dis- 
•charging with speed, haste, expédition, due diligence, according to 
the lawful, reasonable, well-known customs of the port of discharge. 
It is the same as usual dispatch, not the same as quick dispatch, 
which latter has been held to exclude certain usages and customs. 
Davis V. WaUace, 3 Cliff. 123; Thacher v. Boston Gas-ligki, 2 Low. 
362 ; Keen v. Audendried, 5 Ben. 585. 

With regard to the time allowed in this case for rain, it is urged 
that I ought not to hâve considered the testimony of the United 
States signal officer as the best évidence to be had. 

I only put the évidence of the signal officer as the better évidence 
when opposed to those witnôsses who, having kept no record, some 
time afterwards swore to the state of the weather from memory, and 
I think there can be no doubt of the correctness of this position. 
Proctors for the défendant, or else I, mistake the effect of the signal 
officer's testimony, for it was on his record that I allowed one day 
for rain. 

The testimony for respondent does not reliably show any rain 
bef ore Thursday, by which time the cargo should hâve been fully dis- 
charged. Courtrault, discharging clerk, swearing from his book, men- 
tions no rain before Thursday. The ship's mate, testifying with the 
ship's log before him, says it rained on Tuesday. This is in corrobo- 
ration of the signal officer. And not another single witness that I 
discover swears by recollection to rain on any particular day before 
Thursday, and the évidence generally of ail such witnessea in this 
case is abuse of the weather. 

The application for a rehearing is denied. 
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Caeoo F30M Wbeok of Bark Edwaeds. 

(jDïs<«c< Cbwf, <S. D. J'iws'da. April, 1882.) 

1. Salvage — Debelict — Compensation— Extraoiîdinary AIeiut. 

Salvage on derelict property is not limited to a moiety, as high as 70 per 
cent, being given in à case of extraordinary merit, where the labor is consid- 
érable and the value- of the saved property small, 

2. Same— Shipweecked Property. , 

8uch damage as results to property from being sliipwrecked and submerged in 
sait water.with breaking and loss of boxes and cases, held not to so change its con- 
dition as to exclude it from free entiy, ifshown to be produots or manufactures 
of the United Btates, under proTiaions,of section 2505 of the Revised Statutes. 

3. Same — Identity of Property. 

The identity of such articles must be established in conformity with pre- 
scribed régulations of the treasury department, and not by ordinary testimony. 

In Admiralty. Salvage. 

L, W. Betkel, for libellants. 

G. Bowne Patterson, Dist. Atty., intervening for duties. 

No claimant. 

Locke, D, J. This property ■vrasfound in the bottom of a bark 
which had been /wrecked on Ala,cran reef, abandoned and gone to 
pièces. It was eaved by diving by .nakçd divers, in froni two to two 
and a half fathoms pf water, and boated some seven miles, to wliere 
the salving vessel had been obliged to anchor ; has been brought to 
this port-over 600 miles and lib^lled for, salvage by the salvors, who 
are licensed wreckers of this district.: ., 

It ^ppears: to bave been derelict in the fuUest sensé ofithe term, 
and its total loss certain, except by.somejSuch undertaking as the 
libellants engaged in. ! The labor was severe and to a certain estent 
dangerous, both to the persons and property engaged, the services 
being rendered in uncertain wea'ther, îind on an open, exposed, and 
dangerous reef. The actual diving and- labor occupied abpuVa week 
of extra-long days, while the value of the property saved; eompared 
with the labor of saving it, ia small, being,. after payment of expenses 
and duties, but about ■ fTOO. 

The ancient rule of giving a moiety for salvage in cases of derelict, 
and limiting it to that proportion of the value saved, has gradually 
given way to one which bas been generally accepted as more équita- 
ble and just, namely, a fair compensation fOr actual services rendered 
and labor porformed, although it may exceed a moiety, and, when 
the amount justifies it, a libéral bounty in addition. 

The records of this district show numerous instances where it has 
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been considered that a moiety would not reward the salvors as they 
deserved, and higher rates been given: 60, 70, 75, and.even ashigh 
as 90 per cent, bas been awarded in some instances where the property 
bas been seemingly lost, the value comparatively small, and the labor 
proportionately large. l'am well aware that thèse rates, as compar^d 
with tbose given by pther courts, may seem unjustly large; but when 
I consîder that the services arerendered by persons whoare specially 
licensed and under obligations not only to go to the relief of ail prop- 
erty in distresB without stopping to consider whether it will be remu- 
nerative or not, but also to surrender and report to this court ail 
derelict property found by them, of howsoever little value, and the 
honesty with which thèse obligations are fulfiUed, I . am: not satisfied 
that the rates heretofore given ^tlder soch circumstances as the prés- 
ent hâve been any too large ; compensation for actual work and labor 
being the first point for considération in awarding salvage, as well as 
in determining payment for any other sertices. 

It is true that in rendering a salvage service the salvor assumes the 
risks of failure, and his salvage dépends upon bis success and the 
amount of property saved; yet when there is enough to fully compen- 
sate him for time and labor, and leave a reasonable proportion for the 
owner, he should «ertainly be awarded that, if thé amount will allow 
no more. i 

I consider'some of the circumstances in this casé of unusual merit, 
and do not think a moiety sufiB oient to pay the salvors for their time, 
laborj exposure, and risk, while for-any residue the, owner may finally 
receive he will be indebted to their exertiôna, and 70 pèr cent, of the 
net proceeds of sale, af ter payment of ail costs, expenses, and duties, 
will be allowed. î > . 

A pétition bas been filed by the United States' attorney, intervening 
for duties, amounting to $426.12, alleging that the articles being 
derelict are prima facie dutiable, khile the libellants claim, and bave 
endeavored to show by marks and the character->qf. some of the articles, 
that they were of the manufacture oî the United States, and there- 
fore not subject to duties. Tbe property ail having been for some 
time under water was considerably damaged, and the packages, 
boxes, and cases in many instances destroyed, so that tbe district 
attorney dénies that it was, "in the same condition" in which it was 
shipped, even admitting that it was the produet of th« United States. 
What construction is to be placed upon this teim, ''in the same con- 
ditiontas exported," as used in the acts of 1&61 and 1870, and embod- 
iediçtq section 2505 of the Eevised Statutesi is a question upon 
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which there might be a différence of opinion, and which I hâve beeû 
unable to find bas been. judicially decided. Several décisions of the 
treasury department bave been made upon it, but no rule of deterr 
mination bas, as far as I can ascertain, been fixed. In décision 
2j252, several organs which bad received d&mage in the aea voyage 
•«rere permitted to entry duty free ; as was also damaged powder whiqh 
had been rendered worthless by the absorption of moisttrre, décision 
2,755; also worn-out car wheels, 4,289; but the materiaJis of an iron 
bridge which had been erected but swept away by a freshet before 
being used, and so damaged as to prevent its being used for the same 
purpose again, décision 2,493 ; steel engravings exported to receive 
the autograph of the artist, décision 4,105 ; and hoop-iron which had 
been used as cotton ties, décision 2,525, — were held to be liable to 
duties upon réimportation. ,i 

In market, if for sale, none of thèse articles would be considered 
to be in the same eonidition in which it ia presumed they were 
shipped; but I cannot believe it the intention of congress to exolude 
articles on acconnt of any damage either by usual and ordinary 
means or extraordinary circumstances which has not ohanged their 
«haracter as to their uses and employment. The act of March 2, 
1799, that permitted the reimportation of the produce of the 
United States made no exception on account of its condition, and I 
■ do not understand that the amendment of 1861 was with the inten- 
tion of reaching cases of ordinary or even extraordinary damage by 
sea voyage or shipwreck, whereby the character, nature, or possibil- 
ity of use might not be changed, but was intended rather to apply 
to those raw products, the character of which may hâve been entirely 
altered as to their value and use. 

In this case not one of the articles — cotton goods, axes, hatchets, 
wire fencing, shot, etc. — bave been so changed that they are not suited 
for the purposes originally intended, or are suited for any others. 
The packages, boxes, and original wrappings, when considered in this 
connection, become a matter of so small importance that I do not 
think that their total destruction could be held to affeot the question 
of the condition of the property, if otherwise unchanged. It may be 
true that wheat in bulk may not be in the same condition as wheat 
in bags, or cotton loose, as that in baies, but the change in condition 
I consider too slight to be reached or intended by this statute. I do 
not think in this case the damage to the property by being under 
water, and by the breaking and destruction of the boxes and pack- 
ages, has so changed its condition as to render it liable to payment 
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of dutiesif otherwisesho^n to be entîtted tô £ré€> êntry. Butj whild? 
not liable to duties, when the .identity of thé; articles is properly- 
éstablished this must be done under régulations prescribed by- the, 
Becretary of the treasury, . This is a condition upon whiûh the prop- 
erty may be admitted duty free, and 'no other testimony as to the ori- 
gin, character, or shipment of the goods can entitle them to daim 
this benefit. The proof, of identity must bè madélin the -manner 
diredted by the régulations of the treasury departnjent, (articles 375 
and 876,) as far as the jcircumstances possibly, permit. The property 
apparehtiy neirer having been landed in a foreign port, it will be 
Hupossibletto furnish the statement required in article 377, which 
will not, therefore, be required. ; 

Tinle will besllowed the parties tomake'such proof as the régula-; 
tions.réquire, not éxceeding six months^^the time given iu;the form 
of bond prescribed, — and in the mean timethe entire aiiiount ol 
dutie&elaiméd will be xetamediû the registryôf the courte 



The John Mitchell. 

^ . (Bittriet Court, E, D. Mw York.' liS2.) 

L Coixraiou — Cbossing Courses— Manbuver in Extk4mis. ; 

Where it was not possible, for 9, pilot-boat, by holding hèr course and beat- 

ing out hèr tack, to cross the bows of a tug without collision, ,she is justifled in 

attempting at the last moment to avoid the collision by keeping away, and hèr 

failure to accomplish this is no fault. 

2. BaMb— Choicb of ManbuVers. ' ' 

,. ;, Where it was doubtful whethetishecQïild hâve accomplish ed mich a maneu- 
ver in safety, it is no fault to décline crogaing the hawser Oetween the tug and 
her tow. 

3. Bame— Ekror in Extremis— Not a Faxtlt. 

A mère error in the seleôtion of means to avoid a danger cast upon a vessel 
by the fault of the other vessel would not render the erring vessel responsiljle 
for the resuit. . 

HiU, Wing é Shoudy, foT lihellaat. . . 

Chas. W. Sloane and Beebe, Wilcox é Hohhs, for respondeni. 

Benbdict, D. J. This action is brought to recoverof the tug John 
Mitchell and the pilot-boat Alexander M. Lawrence damages for a 

collision with the bark . The place of collision, was in the bay 

of New York, just above the Narrows. The tugxwas towing the bark 
in from sea, on a hawaer, intending to stop off Iho' bôarding station. 
The tide was flood, and the wiùd from the southward. u The pilot-boat 
was beating down the bay. On her port tack ahe crossed the bowë of 
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the tug, stianding in to tbe 'Staten island shore. The tug, after the 
pilot-'boat had passed her bows, turned about in order to stop head to 
the tide, swinging toward the Staten island shore as she turned, and 
the bark followed her upon the swing. The bark, meanwhile, beat 
ont her tack at the Staten island shore, and when in the act of fall- 
ing àway upon the starboard tack found the tug then heading down 
the bay, almost diréctLy in her track, with the bark still on the swing. 
The tug then stopped and hailed the pilot-boat to go across the haw- 
ser by which the bark was being towed, and between the tug and the 
bark. Instead of doing so, a pilot on the boat seizing the wheel put it 
hard up, with the intention of keeping the pilot-boat off, saas, if possi- 
ble, to clear the bark to the westward. But the time was not suffîcient, 
and the pilot-boat came in colliraon with the bark on her port side. 

It is manifest from this statement of facts that the tug when she 
undertook to tum around, the pilot-boat being then about to tack 
between her and the Staten island shore, tookthe risk of keeping out 
of the course of the pilot-boat as she came out of her starboard tack, 
and at the same time had the right to rely upon the pilot-boat's beat- 
ing out her tack, and holding her course after she came on the star- 
board tack. It is conceded that the pilot-boat beat out her tack. The 
case turns, therefûre, upon the question whether the pilot-boat, by 
holding her course upon the starboard tack, could cross the bows of 
the tug. The testimony for the tug shows that it was not possi- 
ble for the pilot-boat to cross the bows pf the tug without collision. 
She was, therefore, justified in attempting, at the last moment, to 
avoid collision by keeping away ; and her failure to accomplish this 
was no fault. Neither was it a fault to décline to attempt to cross 
the hawser between the tug àiid the bark. It is at least doubtful 
whether she could hâve accomplished such a maneuver in safety. 
But, whether feasible or not, the maneuver was one not by any means 
obligatory upon the pilot-boat. Having been placed in a position of 
immédiate péril by the fault of the tug in getting upon her course, 
it was the right of the pilot-boat to judge what it was best for her to 
attempt ; and if it were true that she érred in the sélection of means 
to avoid a danger cast upon her by the fault of the tug, such an error 
would not render her responsible for the resuit. It is plain, there- 
fore, that the tug is liable for the danger oaused to the bark ; and 
she is the only one responsible, for the bark had nothing to do, aûd 
did nothing, but to foUow in the course preaoribed for her by the tug. 

There must be a decree in favor of the libellant against the tug; 
and the libel as against the pilot-boat must be dismissed, with costs. 
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Petbbs V. Lincoln & N. W. E. Co. and others. 

{Circuit Court, D. Nebraika. May, 1881.) 

KAiLiîOAn— Lbasb of— Statuts Constkubd. 

Wiiere the language of the statute is that no lease of one raiiroad by another 
shall be perfected " nntil a meeting of the stockholders of each of said com- 
panies shall hâve been called by the directors thereof , at such time and place 
and in such manner as they shall designate, and the holders of at least two» 
thirds (rf^the stock of such company represented at such meeting, either in per- 
80n or by proxy, voting thereat shall hâve assented thereto," the stockholders' 
meeting, and the vote in such meeting upon the question of assenting to the pro- 
posed lease, are matters of essence, of substance, and not of mère f orm ; and 
their assent individually obtained outside of such meeting, and in the absence 
of délibération, wonld bind no one. 

In Equity. On demurrer. 

E. Wakeley, for complainants. 

T. M. Marquett, for respondents. 

McCkary, g. J. The bill does not allège that the agreemcnt to 
lease was assented to by the stockholders of either of the companies, 
in stockholders* meeting assembled, as required by the statute ; but 
it is insisted that it does show such assent in fact, and that the pro- 
visions 0^ the statute requiring a meeting of the stockholders, and a 
vote upon the question at such meeting, may be regarded as direct- 
ory only, and not mandatory. The language of the statute is that 
no lease of one raiiroad by another shall be perfected "until a meet- 
ing of the stockholders of each of said companies shall hâve been 
called by the directors thereof, at such time and place and in such 
manner as they shall designate, and the holders of at least two-thirds 
of the stock of such company, represented at such meeting, either in 
person or by proxy, voting thereat, shall hâve assented thereto." 

Can the meeting, and the vote at such meeting, be dispensed with, 
on the ground that the assent of the stockholders has been expressed 
in some other mode ? 

The distinction between things which are of the essence of the act 
required by the statute to be done, and those which are not of the 
essence, is recognized. Marchant v. Langworthy, 6 Hill, 646; Rex 
V. Loaxdale, 1 Burr. 447; Dwarris, Statutes, etc., 222. 

Such provisions of a statute as relate to the former are mandatory; 
but such as relate to the latter, as, for example, to matters of form, 
or time and manner, and not appearing essential to the judicial mind, 
may be regarded as directory only. 
7.12,no.6— 33 
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The législature lias seen fit to provide that no lease of a railroad 
in this state, executed by one railroad company to another, shall be 
completed until a meeting of the stockholders of both companies shall 
hâve been called by the directors thereof, nor until such lease bas 
been assented to by the votes of at least two-thirds of the stock rep- 
resented. In our judgment the stockholders' meeting, and the vote 
in such meeting upon the question of assenting to the proposed lease, 
are matters of essence, of substance, and not of mère îorm. The 
législature, for reasons which readily suggest themselves to us, thought 
fit to prohibit the leasing of railroads by one railroad company to 
another, vfithout the deliberate considération of the question by the 
stockholders in meeting assembled, and v?ithout a formai expression 
of opinion by vote at such meeting. It is well known that a very 
common mode of combining and consolidating différent lines of rail- 
road is by lease executed by one company to another, The policy 
of the législature was undoubtedly to put certain limitations upon 
such consolidations, by providing for a considération of the question, 
in eaoh case, by the stockholders in their corporate capacity. For 
thë purpose of deciding such a question, the stockholders, when assem- 
bled under the lavr for délibération, represent and àct for the corpo- 
ration. Their assent individually obtained outside of such meeting, 
and in the absence of délibération, would bind no one. The rule is 
well settled that where the board of directors ôf a corporation is 
authorized to act upon a subject, that action must be had by the 
board in its organized capacity, and not by the individual members 
outside of a board meeting. 

When the powers of the corporation upon any given subject are to 
be exercised by the stockholders in meeting assembled, and by vote 
at such meeting, it is plain that the same rule prevails. The action 
of such stockholders outside of such meeting is individual action 
only. It is not, such action as the law requires. It does not bind 
the corporation. Many reasons might be suggested in support of 
such a rule. As intimated above, it may bave been for the purpose 
of placing limitations upon the power of combination and consolida- 
tion between différent lines of railroad, thus encouraging compétition. 

It is, perhaps, enough in the présent case to say that the statute 
bas, in plain terms, required the stockholders' meeting and the vote 
by two-thirds of the stock represented at such meeting. The meet- 
ing and the vote are not matters of form, but they are the very things 
which the statute requires. But it may be further suggested that the 
statute was doubtless framed with a view to secure délibération upon 
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the question in eaeh case. The value of discussion, of a comparison 
of views, of a hearing in open debate on ail aides, and of a fair vote 
in open meeting, after suoh considération, cannot be questioned. 
If, for example, it were conceded that the meeting and the vote were 
non-essential, and that the assent of the stockholders, however se- 
cured, would be sofficient, it is easy to see that in every case of doubt 
the policy of appealing to the stockholders, individually and sepa- 
rately, and securing their assent when only one side of the question 
is presented, would be adopted. Expérience teaches that signatures 
obtained to an assent in this way might not represent the interest of 
the stockholders, and that upon a hearing and discussion of the ques- 
tion in open meeting a very différent resuit might be reached. Thèse 
are probably some of the reasons which influenced the législature to 
enact the statute in question. Certain it is that the statute, in our 
judgment, establishes a wise public policy, and must be upheld and 
enforced by the courts, and under it the proposition to lease, set out 
in the bill, does not amount to a valid contract which can be specif- 
ically enforced. 

If the complainants were injured by the represenations made by 
the board of directors of the Atchison Sa Nebraska Eailroad Company, 
in the circular of June 24, 1879, it may be that they hâve a right of 
action to recover their damages. AU that is determined now is that 
the bill does not show a binding contract for a lease between the two 
companies, and for this reason the demurrer is sustained. 

DuNDY, T>. }., concurs. 



DoDGE and others v. Schell. 

{Circuil Court, S. D. Nm York. June 15, 1882. ) 

Substitution of Attornets— Likn on Jod&ment for Servicbs. 

An agreement was entered into by plaintifls, by which a party, slnce de- 
ceased, was employed to prosecute their claim against the government for 
alleged illégal exactions of duties and feea, which, during his life-time, he pro- 
ceeded to do, employed attorneys, instituted the suit, and paid ail the expansés 
of the proceedings, and, after his death, his executrix assumed control, substi- 
tuting attorneys and paying ail expenses, and finally recovered judgment in 
favor of the plaintifC. Held, that the services of deceased were in the nature of 
attorney's services, and that the long acquiescence of 13 years in the control of 
proceedings by deceased and his executrix entitles the executrix to a Uen on 
the judgment and that plaintiffs' motion to substitute their attomey be granted 
on payment to the executrix of one-half of the amount of the judgment, the 
amount specifled in the contract. 
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John E. Parsons, for the motion. 

W, N. Cromwell, contra, 

Wallace, g. J, This is a motion by plaintiffs to vacate an appear- 
ance by an attorney in their behalf as authorized. The attorney 
does not dispute the plaintiffs' right to Bubstitute another attorney in 
his place, but insista they should not be permitted to do so until they 
fulûl their obligations to one whom the présent attorney immediately 
représenta. Prior to 1864, Phelps, Dodge & Co., the plaintiffs, made 
an agreement with one Douglass, by which they employed the latter 
to prosecute a claim of theirs against the government growing ont 
of alleged illégal exactions of duties and fées. By this agreement 
Douglass undertook to "endeavor to establish the claim by légal dé- 
cisions or otherwise." He was to be paid for his services a sum 
equal to one-half of the recovery, and was to bear ail the costs and 
expenses of the proceedings. In 1864 he employed attomeys, and 
brought suit in the name of the plaintiffs against the coUector of the 
port of New York. From that time until 1876, when he died, he 
had the exclusive control of the suit. Substitutions of attorneys had 
been made by him, and he had defrayed ail the expenses. After his 
death his executrix assumed control of the suit, and under her ad- 
ministration the présent attorney was substitutedas plaintiffs' attorney, 
and à judgment for $17,498 recovered for the plaintiffs. Until this 
judgment was recovered the plaintiffs took no part in the prodeed- 
ings, and apparently manifested no interest therein. Their first 
intervention in the suit was an effort to wrest its control from the 
executrix. A motion was made, ostensibly by the défendant in the 
suit, but apparently at the instigation or in the interest of the 
plaintiffs, to vacate the appearanee of the attorney substituted by 
the executrix upon the ground that the agreement between plain- 
tiffs and Douglass was champertous and void, and, if not, because 
the executrix had no power to appoint an attorney for the plaintiffs. 
This motion was heard before my predeeessor in this court and de- 
nied. Notwithstanding this the plaintiffs succeeded, through the 
co-operation of the defendant's attorney, in ejecting the attorney from 
the suit during its pendency upon a writ of error from the judgment. 
Upon the affiirmance of the judgment, however, when they applied 
to enter the mandate in this court, the clerk of this court refused to 
recognize the right of any attorney to appear for them except the 
présent attorney. Hence thia motion. The plaintiffs now insist that 
their contract with Douglass was one for his personal exertions, and 
by his death before entire performance they are released from ail 
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obligations to his executrix; that his interest did not surrive hia 
death, and his executrix was not authorized to assume charge of the 
suit and appoint the présent attorney. 

That the executrix of Douglass has a valid claim against the plain- 
tifs for the value of his services up to the time of his death, the 
entire performaiice of the contract on his part being prevented by 
his death, is established by many authorities, among which are 
Wolfe V. Howes, 20 N. Y. 197; Spalding v. Basa, 71 N. Y. 40, cited 
in the bricf of plaintiffs' counsel. It is more doubtful whether the 
executrix, upon Douglass' death, had the right to control the further 
prosecution of the action. But after she was permitted to do so by 
the plaintifif for a considérable period of time, and by her exertions 
and at her expense the judgment was obtained which the plaintiffs 
now seek to control, the objection to her conduct seems an ungracious 
one, and should not be wiUingly enforced. The question of her au- 
thority to appoint the attorney must hâve been pas sed upon byJudge 
Blatchford on the former motion to vacaté the appearance, and been 
determined aflSrmatively ; otherwise the motion would hâve prevailed. 
Whether this authority was held to be within the scope and contem- 
plation of the original contract between plaintiffs and Douglass, or to 
be implied from the subséquent conduct of the parties, does not 
appear ; nor is it material now. It suffices that there are no clamor- 
ous equities in the présent application to urge a reconsideration of that 
adjudication. For 13 years the plaintiffs acquiesced in what was 
done by Douglass and his executrix, but from the time they ascer- 
tained that a large judgment had been recovered, they hâve seemingly 
been unwilling to recognize the agreement. They now présent affi- 
davits in which, upon information and by innuendo, they impute fraud- 
ulent conduct to Douglass, not towards themselves, but towards the 
government. They claim the judgment would not hâve been affirmed 
upon the writ of error except for the exertions of counsel employed by 
themselves ; but it appears that compétent counsel were employed by 
the executrix and ignored by the plaintiffs. They represent them- 
selves willing to pay a reasonable compensation to the executrix; but 
at the same t^me they are insisting they are under no légal obligation, 
and they hâve made no deânite proposition of payment. 

Notwithstanding ail this the plaintiffs hâve the right to coUect the 
judgment themselves, and for that purpose to appoint such attorney 
as they désire. They did not transfer the cause of action to Doug- 
lass, nor did the agreement effect an équitable assignment to Doug- 
lass of half the proceeds of the suit. The suit now being at an end, 
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the executrix bas no interest in controUing its further disposition. 
She has, however, the right to assert any lien upon the judgment 
whioh exists by virtue of the agreement, and the service rendered 
under it. If Douglass had been an attorney the agreement and serv- 
ices would hâve created a lien. There is no magie in the name at- 
torney which conjures up a lien. It is the nature of the services 
and the,control, actual or potential, which the mechanical or profes- 
sional laborer has over the object intrusted to him which détermine 
whether a lien is or is not conferred. The services which Douglass 
was employed to render and did render were in character attorney's 
services. As he appointed and discbarged attomeys, he had through 
them the same control over the suit as he would if he had been an 
attorney himself. It is said by Best, C. J., in Jaeobs v. Lcftour, 5 
Bing. 130 : "As between debtor and creditor the doctrine of lien is so 
équitable it cannot be favored toc much." The remark is peculiarly 
applicable in the présent case. 

It would not be proper to détermine now, or by any proceeding 
which cannot be reviewed the amount of the lien to which the execu- 
trix is entitled. But for présent purposes it should be held that she 
is not to be turned over to a suit at law, to receive that measure of 
compensation at the end of litigation, to which she is entitled now 
before surrendering her lien. It may be the plaintifs hâve equities 
and légal rights with which the court has not been impressed, and 
from which they should not be definitely precluded by the présent 
décision. It may ultimately appear that the executrix should not 
receive the whole compensation contemplated by the agreement, but 
the burden should rest upon the plaintiffs, who are seeking to diepos- 
sess her of a lien, to show that she is not entitled to the sum which 
they promised to pay when their claim should be established. 

It is therefore ordered that the plaintiffs' motion be granted upon 
the payment to the executrix of Douglass of one-haK of the amount 
of the judgment, without préjudice to the right of the plaintiffs to 
recover at law if they can show themselves entitled to the whole sum, 
or such part thereof as may be just. 

Attoeneys Lien on Jtjdgment. See, generalJy, Andrews v. Morse, 12 
Conn. 444; Carter v. Davis, 8 Fia. 183; Young v. Deatborn, 27 N. H. 324; 
Currier v. Boston, etc., R. Co. 37 N. H. 228 ; Pinder v. Morris, 3 Gaines, 165 ; 
Ten Broech v. De Witt, 10 Wend. 617; Martin v. ffawks, 15 Johns. 405; 
Power V. Kent, 1 C!ow. 172; Walker v. 8ar géant, 14 Yt. 247; Heartt v. Chip- 
man, 2 Aiken, 162 ; and compare Cragin v. Travîs, 1 How. Pr. 157 ; Noooon v. 
Gregory, 5 How. Pr. 339; Frissell v. Haile, 18 Mo. 18. Contra, Hill v. Brink- 
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Uy, 10 lud. 102. It does not arise till 'judgraent. Potter v. Mayo, 3 Me. 34, 
Getchell v. Clarh, 5 Mass. 309; 8weet v. Bartlett, 4 Sandf. 661; Foot v. 
Tewksbti/ry, 2 Vt. 97. See Case?/ v. March, 30 Tex. 180. Nor does it.cover 
ail compensation which may be due by spécial agreement, {Ex parte Kyle 
1 Cal. 331; Mamfleld v. Borland, 2 Cal. 507; Wright v. Cobleigh, 21 N. H. 
339; Wells V. jffateft, 43 N. H. 246; Phillips y. Stagg, 2 Edw. Ch. 108. 
Compare Dennett v. Cutts, 11 N. H. 163; Fowler v. Morrill, 8 Tex. 153;) and 
is limited to spécifie fées or disbursements taxed as costs, and included in the 
judgment. Eumphrey v. BTOwning,^& 111. 477; Rooney v. Second Av. R. Co. 
18 N. T. 368; Warfiéld v. Camplell, 88 Ala. 527; Forsythe v. Beveridge, 
52 m. 268. An attorney cannot obtàin a lien on a decree rendered in a pr»- 
bâte court on a guardian's final settlement. McCaa v. Grant, 48 Ala. 262. 
The lien is waived by procuring satisfaction of the judgment, and perfecting 
the client's title to lan.d attached in the action. Cowen v. Boone, 48 lowa, 
350. An attorney canhot obtain a lien under the Oregon Code un'less he has 
a spécial agreement as to the amount. In re Smoggin, 5 Sawy. 549. Lien 
on substitution of attorney, See Carter y. U. 8. 7 Ct. Cl. 499; Sup'rs v. 
Broadhmd, 44 How. Pr. 411; Id. 426; Leszynsky v. Merritt, 9 Ted. Bep. 
688.— [Ed. 



Lafitte ». Shawcboss. 

{Circuit Court, E. D. Louisiana. January, 1882.) 

1. UïTtLATBEiX CONTRACT— EVIDBNCB. 

Paroi évidence is admissible to proye the considération of a unilatéral con- 
tract made in writing against the person seeking to enf orce the same. 

2. Bamb — Pbesumptionb. 

When a written contract is conflned to one undertaking by one party, al- 
though a presumption arises, in the absence of proof to the contrary, that the 
parties expressed theWliole of their intentions in respect to the subject-matter, 
yet that presumption may be rebutted by express évidence that what was so writ- 
ten was intended as a mare mémorandum of one part or branch only of a mère 
gênerai agreement ; or it may be shown that a paroi contract was made inde- 
pendently, whoUy collatéral to and distinct from a written one made at the 
aame time. Whare a written contract expresses no considération, a considér- 
ation may be proved, even when it consista of a distinct contemporaneous ver- 
bal undertaking. 

Carleton Hunt and C. H. Lavilleheuvre, for plaintiff. 

B. F. Jonas, I. S. Hyams, and D. G.dc L.L. Labatt, for défendant. 

BiLLiNGS, D. J. In this case the plaintiff had been the agent of 
the défendant in the purchase of cotton. His commissions ordinarily 
had been f per cent, upon the purchases. To recover thèse eommis- 

*Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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sîons upon that basis this suit is ferougLI;. It appeared in évidence 
that some différence existed between the plaintifE and défendant as 
to what the commissions should be for the months of Beptember, 
October, and November, 1880, and that on the eighteenth day of 
November the plaintiflf handed to the défendant the following letter, 
signed by him : 

" New Orléans, 18th November, 1880. 
''R. Shawcross, Bsq. — Dear Sir: Having conversed with you this a. m. 
upon your business, I will agrée to charge you only three-eighths of 1 per 
cent, on ail business done during the months of September, October, and 
November, 1880. 

"I am very truly yours, James A. Lat^tte." 

This letter having been pleaded as a remission of ail beyond the 
f per cent., and its writing and delivery having been admitted by the 
plaintiff, he offered to introduce paroi évidence tending to show that 
during the conversation in which the agreement, as evidenced by the 
letter, was made on his part, and as the considération of the same, 
the défendant agreed to continue him as his agent, which last agree- 
ment the défendant had violated. The court excluded the évidence, 
and judgment was given for the défendant, with leave to the plaintifiE 
to move for a new trial at the présent term. 

The question is, can a party who exécutes a unilatéral contract in 
writing, which does not recite the considération, prove that the consid- 
eration of the contract was another and distinct verbal agreement or 
undertaking on the part of the person seeking to enforce the written 
contract ? 

I shall first consider the question in the light of the comœon-law 
authorities. The rule is universal that paroi évidence is not permis- 
sible to contradict or vary the terms of a written instrument; but 
when, as hère, the writing is confined to one undertaking by one party, 
although a presumption arises, in the absence of proof to tb^ contrary, 
that the parties expressed the whole of their intention in respect of 
the subject-matter, yet that presumption may be rebutted by express 
évidence that what was so written was intended as a mère mémo- 
randum of one part or branch only of a more gênera^ agreement, or it 
may be shown that a paroi contract was made independently, whoUy 
collatéral to, and distinct from, a written one made at the same time, 
Starkie, Ev. part 4, marginal paging 1049 and 1050. The case cited 
in the note is Russell v. Dunskey, 6 Moore, 233, where there was a 
written adjustment under a policy of insurance, and paroi testimony 
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was admitted of a contemporaueous agreement to refund. The rule 
in England is well stated by Chief Justice Erle, in Lindley y. Lacey, 
17 Corn. B. 586, (112 Eng. Corn. Law.) as foUows: 

"If the instrument shows that it was meant to contain the whole bargain 
between the parties, no extrinsic évidence can be admitted to introduce a 
term which does not appear there; but if it be clear that the written instru- 
ment does not contain the whole, and the jury flnd that there was a distinct 
collatéral verbal agreement between the parties, not Inconsistent with the 
written contract, the law does not prohibit such distinct collatéral agreement 
from being enforced." 

In Tisdale v. Harris, 20 Pick. 9, "vrhere the plaîntiflf had given a 
written agreement to buy property, the court admitted paroi évidence 
to show upon what conditions the défendant was to sell. 

In Campbell v. McClenachan, 6 S. & E. 171, the court held that 
paroi évidence may be given of what passed between the parties ât 
and immediately before the exécution of a written instrument by one 
party, where a verbal promise made by the other party induced him 
to exécute the instrument. , . 

In The Alida, i Abb. Adm. 179, Judge Betts, after a considération 
of the authorities, lays down the principle to be that the written 
instrument was binding, so far as it went ; but that, as to such parts 
of the contract as were not embraced within the writing, paroi évi- 
dence was admissible. 

In Potter v. Hopkins, 25 Wend. 417, the court say: "Where a 
contracts rests part in writing and part in paroi, oral proof is ad- 
missible to supply the deficiencies in the part written, if the con- 
tract be of such a nature as is not required to be in writing. " 

I think that it is clear from thèse authorities that, at the common 
law, the testimony is admissible. 

The décisions in Louisiana are but an exposition of article 2276 of 
the Civil Code of Louisiana, which provides as foUows: "Neither 
shall paroi évidence be admitted against or beyond what is contained 
in the acts, nor on what may hâve been said before or at the time of 
making them, nor since." The rule thus laid down bas been rigidly 
enforced in Lynch v. Burr, 7 Eob. (La.) 100; Henderson v. Stone, 1 
Martin, (N. S.) 641 ; Gould v. Bridgers, 3 Martin, (N. 8.) 692; Wilson 
V. Phillips, 4 La. Ann. 159; Macarty v. Gasquet, 11 Eob. 275; and 
in Selby V. Friedlander, 22 La. Knn. S81. 

It is difficult to reconcile thèse cases with Klein v. Dinkgrave, 4 
La. Ann. 640 ; Delabigarre v. Second Municipality, 3 La. Ann. 235 ; 
and Saramia t. Courrege, 13 La. Ann. 25. Thèse last three cases hold 
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that paroi testimony may be introduced to show, as between the 
parties, the cause (i. e., the considération) of the contract, even whan 
they add to its terms. See, also, the views of the court in Bobertson 
V. Nott, 2 Martin, (N. S.) 125. 

What the plaintiff hère asks to prove is the considération, which 
was a separate undertaking. A careful study of ail the authorities 
■would lead me to the conclusion that if the considération had been 
eipressed in the written papers, under our law nothing could be added 
to the writing. But as no considération is expressed, and the letter 
purports to be and is pleaded as a remission of a portion of a claim 
to ascertain whether it be operative, the court must ascertain whether 
it was in fact founded upon a oonsiderationî; for, according to Civil 
Code, art. 1893, an obligation without a cause pan hâve no effect. 
Though an agreement may be valid without any expressed cause, a 
aufficient cause must be shown to exist or the letter would be of no 
effect. This nécessitâtes the admission of the évidence as to the con- 
sidération of the promise or remission containefl. La the letter. 

Â new trial must, therefore, be granted. 



liNiTED States v. Nioholson. 

(Diêtrict Court, D. Oregon. June 14, 1882.) 

Spacb Appropeiated to Passbîigebb. 

A space upon a vessel bringing passengers into the United States, under the 
act of March 3, 1855, (10 St. 715 ; section 4252, Kev. St.,) is not " appropriated " 
to their use within thé meaning of the term, or the object and policy of the stat- 
ute, unless it is given up to their exclusive use; and tlierefore the dining 
saloon of a steamsliip carrying Chinese passengers from Hong Kong to Port- 
land, Oregon, in wh'ibh such passengers were allowed to go and corne during 
the day, but to Which lio number of them were allotted or assigned, and in 
which they neither ate nor slept, was not a space appropriated to their use. 

Information for Violation of Passenger Act. 

J. F. Watson, for plaintiff. 

John W. Whcdley, for défendant. 

Deadt, J. On March 29, 1882, the British steam-ship Glenelg 
sailed from the port of Hong Kong with Chinese passengers for this 
port, and arrived-at Agtpria with them on May 7th. 

On May 20th the district attorney filed an inforraatip;Q -against the 
défendant, charging him, as master of said vessel, with a violation of 
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section é252 of the Eevised Statutes, by tating thereon and bringing 
to Oregon 105 more passengers tban he was entitled to carry in the 
space appropriated to them. 

The passenger list contains the names of 615 persons, 9 of whom 
are deseribed as "boys," although ranging from 11 to 13 years of 
âge. This list also contains the names of 23 Chinese, alleged to be, 
on the ship's "articles," to-wit: One interpréter, 3 stewards, 4 doc- 
tors, and 15 cooks. In the case of the master of the British steam- 
ship Anerly, lately tried in this court, it was claimed that a similar 
lot of persons were not to be reckoned as passengers, but as a part 
of the crew, because their names were put on the ship's articles. 
But the test is, not where were their names, but what space did their 
bodies occupy ? If they occupied the space .appropriated to passen- 
gers, they are either passengers, or diminish the space appropriated 
thereto in proportion to their number. The resuit is the same in 
either case. 

Whether the putting of thèse cooks, doctors, etc., upon the articles 
is a mère device to évade the law, or a convenient contrivance to 
bring them under the discipline of the ship in the dischai:ge of their 
duties towards their countrymen, is immaterial. As long as they 
occupy the space allotted to passengers, they are, nevertheless, to be 
counted as such. In the case of the Anerly they were held to be 
passengers, and the contrary is not claimed in this. Neither were there 
any "boys" on the Ust in the sensé of the passenger act, whieh 
allows two "children," "over one and under eight years of âge," to 
be counted as one passenger. Section 4252, Eev. St. Therefore it 
must be considered that the vessel carried 638 passengers. 

By the Hong Kong émigration officer's certificate, the vessel was 
entitled to take on 638 adult passengers, and it appears from the 
same that she bad on board when she sailed 628 adults and "10 
maie children" between the âges of 1 and 12. By the measure- 
ment of the surveyor of the port of Hong Kong, made under the 
American act, she was ehtitled to carry 635 passengers; and by the 
measurement of the inspecter at Astoria she might bave carried, in 
the spaces measured for passengers at Hong Kong, 645 persons. 
But said inspecter also found, and it is now so admitted by the défend- 
ant, that the atter space on the "'tween-decks," which was measured 
for 45 passengers, was filled with ship's stores; and also that the 
àfter saloon on the main deck, which was measured for 57 passengers, 
was not appropriated to their use; and this latter is the point in 
dispute. 
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The law provides, (section 4252, Eev. St.,) "the spaces appropri- 
ated" for the use of passengers shall not be otherwise occupied except 
with their "personal baggage," and on the main deck shall be in the 
proportion of "16 clear superficial feet of deck" for each passenger. 
The term "appropriate" is derived from the Latin, ad and proprius, 
and signifies "to take as one's own by exclusive right." Worcest. 
Dict. A space, therefore, is not "appropriated" to the use of passen- 
gers so long as any one else is allowed the use of it also. Thia is 
the literal meaning of the word, and the évident sensé in which it is 
used in the statute. 

Three measurements of the space in the saloon hâve been offered 
io évidence — the one made at Hong Kong, giving it a capacity for 57 
passengers; the one made at Astoria, for 67 passengers ; and one made 
hère by a compétent person, Mr. Henry L. Hoyt, for 72. None of 
thèse measurements are officiai. Congress bas not provided that any 
particular person shall make the survey, except the one made by 
the inspecter upon the arrivai of the vessel in the United States, &nd 
then the report of such survey is only prima facie évidence of a comr 
pliance with the law -wfhen approved by the collector. Section 4264, 
Eev. St. The inspecter did not find that the law had been complied 
with, and there is no such report in the case. It is the duty of the 
master to know how many passengers bis vessel can carry, or how 
many can be carried in any particular space on it, and to see that 
the provisions of the statute are complied with. The Anna, Taney's 
Dec. 559; U. S. v. Morton, 1 Low. 179. And if there is a dispute 
as to the measurement the court must décide it upon the évidence. 
In the mean time the law casts the responsibility upon the master, 
and if be allows his owners or charterers to overload his vessel he 
must take the conséquences. But it is not necessary to décide be- 
tween thèse conflicting measurements, because upon, the eyîâence it 
is clear that the space in this saloon was never "appropriated" to the 
use of any of the passengers upon this vessel. 

The burden of the vessel is 894.74 tons, and she was bùilt for 
carrying first-class passengers. This was the dining saloon, and 
elegantly furnished. It contained four dining tables, from 12 to 14 
feet in length, when drawn out; a cushioned seat ran around the 
sides, from which the velvet cushions were removed during the voy- 
age. The master and his officers took their meals there, and the mas- 
ter's cabin was an enolosure at one end of it and opened into it. 
After the first few days out from Hong Kong, and when the passen- 
gers began to recover from seasickness, they came on the main deck 
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for exercise, .and some of them were in the habit of goiûg into the 
càbin daily during the cold weather and warming themselves at the 
Btove ; and on some occasions some of them laid down on the floor 
near the same. 

The défendant, who appears to hâve been very kind and consider- 
ate with the passengers, directed the steward to let them hâve the 
run of the ship, and he often sat in the saloon and talked with parties 
of them who could speak some English, particularly after the vessel 
broke her shaft, which she did about 100 miles from this shore ; and 
sometimes entertained them by playing on the piano or harmonium. 
But no particular passengers were ever assigned to this space; nor 
did any passenger eat or sleep there during the voyage ; and if any 
were présent when the officers sat down to their meals they respect- 
fully retired. 

This is the case upon the testimony of the défendant ; and it is évi- 
dent that this space was net apprcpriated to any 57 or other number 
of thèse Chinese passengers. Probably not more than 10 of them 
were ever in there at once, and seldom so many. None of theni were 
berthed or allotted there ; and the f act seems to be that when taking 
exercise on the main deck, as they were entitled to, they simply had 
the privilège of lounging in the saloon more or less during the day. 
But the inspecter who surveyed the vessel and counted the passengers 
testified that the chief officer, who showed him around the vessel, told 
him that the saloon was not "used" by the passengers, and his two 
assistants testify that they were présent and heard the conversation. 
At this time the master was on shore, and objection was made to the 
admission of the mate's déclarations in his absence. But the mate 
was in the master's place for the time being, and his déclarations 
while pointing out the spaces occupied by the passengers, concernîng 
that matter, I think are a part of the res gestœ, and theref ore compé- 
tent. But, be this as it may, the case is clear against the défendant 
upon the évidence introdnced by him. 

As was said by Mr. Chief Justice Taney in The Anna, supra: 

" There is certainly nothing in the object and policy of the law to induce 
the court to restrain the opération of this clause of the statute wîthin nar- 
rower limits than its language naturally and justly imports; Befoi'e'èohgress 
legislated upon the subject, the transportation of passengers tothîgèbuntry 
was, in many instances, conducted in a inanner that shocked the moral sensé 
of the community. The ships were crowded to excess ; the place^! âlptted'the 
passengers not ventilatedj and they were often, during the vpy âge,, f«d, upon 
unwholesome food, or restricted to a very scanty allowance. The natural 
resuit was that ships were constantly arriving with contagious and infectioua 



526 PBDEBAI. REPOBTEB. 

diseases on board; and, after having lost on the voyage a great j)ortion of the 
passengers, brought the survivor^ into the country so emaciated with disease 
as to become a public burden, and often introducing contagious and infections 
maladies contracted on shipboard, endangering thereby the health and lives 
of our own citizens." 

And although none of thèse evil conséquences appear to hâve fol- 
lowed,the violation of the law in this case, the construction and ap- 
plication of it as a préventive thereof cannot be varied or modified 
on that aecount. 

My conclusion then is that the défendant is guilty of a violation 
of the law in bringing into this district 105 passengers in excess of 
what he was allowed to carry in the spaces appropriated to them, for 
•which the law will impose upon him a fine of $50 apieee, or $5,260 
in the aggregate. 

Note. A mate acting as master is liable to the fine imposed on the mas- 
'ter, although the agreement with the passengers was made with the former 
master, if he had knowledge of the facts, and had an opportunity to annul the 
contract before leaving the foreign port. U. 8. v. Morton, 1 Low. 179. 
Where the passengers go on board openly, they are presumed to hâve been 
taken on board by the master within the purview of this section, {U. S. v. 
Thomson, 12 Fed. Eep. 265 ;) and where the libel states the bffence in the 
words of the statute, it is sufficient. U. S. v. The Neurea, 19 How. 94. 
—[Ed. 



Ebbeb & Stickleb v. B, g. Dun & Co. 

(Circuit Court, E, B. Arkanaas. April Term, 1882.) 

1. LlBEIi — PBrVlLBQED CoMMDNIÇATIOSB. 

A communication is privileged when made in good faith in anawer to one 
having an interest in the information sought, and it will be privileged if vol- 
unteered, wben the party to whom it is made has an interest in it, and such 
party standi in such relation to him as to make it a reasonable duty, or at least 
proper, that he should give the information. 

2. MEiïCANTUiB Agency— Verbal Statements. 

The verbal statements of a mercantile agency, made in relation to the piain- 
tiSs' i)Usiness crédit and standing as merchants, to their subscribers, who had 
an interest in knowing the facts, and in answer to inquiries made by them, If 
made in good faith and upon information on which défendant relied, are privi- 
leged, and cannot be made the foundation of an action. 

3. Communications — When Cease to be Peivileged. 

A communication which would otherwise be privileged, if made with mal- 
ice in fact, or through hatred, ill-will, and a malicious design to injure, is 
not a privileged communication, but the burden of proof is on plaintifEs to 
show malice in fact. 



, ERBES V. DUN. -527 

4. LiBEL— On Merchants or Business Mbn. 

Evety publication, in writing or in print, which charges upon or imputes to 
a merchant or business man InsolvenCy or bankruptcy, or conduct which would 
préjudice him in his business or trade, or be injurious to Lis standing and 
crédit as a merchant or business man, is a libel. 

5. Same — "Daily Notification Shebts" — Responsibilitt. 

Where défendants, in the course of their business, issued "daily notification 
aheèts," and sent them to ail their subscribers, irrespective of their interest in 
the question of the plaintiils' crédit and standing, and this sheet was distributed 
to persons having uo interest in being informed of the condition of plaintifls' 
flrm, this fact robs it of the protection of a privileged communication, and if it 
contains a libel on the plaintifls, défendants cannot escape responsibility for such 
libel on the plea that it was a privileged communication to their subscribers. 

€. Bamb— Province of Jury. 

Where such " daily notification sheet " contained thenames of the plaintiSs, 
and opposite thereto the words " Call at office," it rests with the jury, in 
view of the définition of a libel, ùnd constdering ail thé évidence adduced and 
relating to thèse words, to détermine whether they constitute a libel on the 
plaintifEs in their business as merehants. 

7. Bame — Meaburb ov Damages — Provence op Jury. 

Where a publication is libellons, the law ■ présumes that ît was made with 
malice— ^technical, légal malice, butnot malice in fact — and the amount of dam- 
ages dépends in a large degree upon the motives which actuated défendants in 
its publication, and in such cases the law leaves it to the jury to flnd and 
return such damages as they think right and just, by a sound, temperate, de- 
liberate, and reasonable exercise of their functions as jurymen. 

Caldwell, D. J., (charging jury.) In the year 1880, and for 
eome years prior thereto, the plaintiffs were partners engaged in the 
mercantile business at Texarkana, in the state of Texas, The de- 
fendants are partners engaged in conducting a mercantile agenoy, 
having their offices or agencies M many of the principal commercial 
cities of the United States and Canada. It is the business of défend- 
ants to collect, through the reports of local agents and from other 
sources, information as to the character, crédit, and pecuniary re- 
sponsibility of merchants, traders, and others engaged in commercial 
pursuits throughout the country, and to impart the information thus 
acquired to their subscribers verbally, on application therefor, and by 
means of a "daily notification sheet" printed and sent to their sub- 
scribers at the agency issuing such sheet. Thôre are probably other 
modes of conveying to their subscribers such information, but they 
are not material to be considered in this case. The relations exist- 
ing between the défendants and their subscribers is disclosed by the 
contradt entered into between them, a copy of which is in évidence, 
iand by the testimony in the case. The following is a copy of the 
agreement signed by the subscribers to the mercantile agency: 
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«•Tbhms of Subsobiption to thb Meroantilb Aoenot. 

"Mémorandum of the agreement between B. G. Dun & C!o., proprietors of 
the Mercantile Agency, on the one part, and the undersigned, subscribers 
to said agency, on the other part, viz.: 

" The said proprietors are to communicate to us, on request, for our use in 
OUI business, as an aid to us in determining the propriety of giving crédit, 
such information as they may possess concerning the mercantile standing and 
crédit of merchants, traders, manufacturers, etc., througbout the United 
States and in the dominion of Canada. It is agreed that such information 
bas mainly been and shall mainly be obtained and communicated by servants, 
clerka, attorneys, and employés, appointed as our subagents in our behalf, by 
the said E. G. Dun & Co.; the said information to bë communicated by the 
flaid E. G. Dun & Co. in accordance with the foUowing rules and stipula- 
tions, with which we, subscribers to the agency as aforesaid, agrée to comply 
faithfully, to-wit: 

"(1) AU verbal, written, or ^rinted information communicated to us, or to 
Buch con&dential clerk as may be authorized by us tp receive the same, 
and ail use of the référence book hereinafter named, and the notification 
Bheet of corrections of said book, shall be strictly confldential, and shall never 
under any circumstances be communicated to the persons reported, but shall 
be exclusively conflned to the business of our establishment. 

"(2) The said R. G. Dun & Co. shall not he responsible for any loss caused by 
the neglect of any of the said servants, attorneys, clerks, and employés in pro- 
curing, coUecting, and communicating the said information, and the actual 
verity or correctness of the said information is in no manner guarantied by 
the said R. G. Dun & Co. The action of said agency being of necessity almost 
entirely confldential in ail of its departments and détails, the said E. G. Dun 
& Co. shall never, under any circumstances, be required by the subscriber to 
disclose the name of any such servant, clerk, attorney, or employé, or any fact 
whatever concerning him or her, or concerning the means or sources by or 
from which any information so possessed or communicated was obtained. 

"(3) The said E. G. Dun & Co. are hereby requested to place in our keep- 
ing, for our exclusive use, a printed copy of a référence book, containing rat- 
ings or markings of estimated capital and relative crédit standing of such bus- 
iness men in such states as may be agreed upon, prepared by them or the 
servants, clerks, attorneys, and employés aforesaid, together with notification 
Bheet of corrections. We further agrée that upon the delivery to us of any 
Bubsequent édition of the référence book the one now placed in our hands 
shall be given up to the said R. G. Dun & Co., it being clearly understood and 
agreed upon that the title to said référence book is vested and remains in 
said R. G. Dun & Co. 

"(4) We will pay in advance dollars for one year's services from the 

date hereof of said E. G. Dun & Co., together with the use of said référence 
book pursuant to the foregoing conditions, and such other sum annually 
thereafter for the same as may be agreed upon between us, verbally or other- 
wise, subject always to the conditions and obligations above mentioned. 
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"(5) R. G. Dun & Co. are hereby permitted to reserve to themselves the 
right to terminate this subscription at any time on the repayment of the 
amount for the unexpired portion thereof. 

"(6) If the inquiries for detailed reports during the year shall exceed 

in number, the excess we agrée to pay for at the rate of per hundred." 

The following is a copy of the ticket of inquiry signed by the sub- 
scribers to the agency when they want information in relation to 
those with whom they hâve or expect to hâve business relations : 

"The Mercantile Agenct. 

"R. G. Dun & Co. : Give us in confidence, and for our exclusive use and 
benefit in our business, viz., that of aiding us to détermine the propriety of 
giving crédit, whatever information you hâve respecting the standing, re- 
sponsibility, etc., of — 

ISTame Business 

Town County 

State 

Subscriber. 

Si. Lmtis, 188 

No. " 

And it was in answer to inquiries thus made by subscribers who 
had business relations with, or were creditors of, the plaintififs that 
the verbal statements of the défendants in relation to the plaintififs 
were made. 

The plaintififs do not contest the proposition that the business of 
the mercantile agency established and conducted by the défendants 
is, in its gênerai features and purposes as disclosed by the. évidence, 
both lawful and useful. It is unquestionably a lawful business, and 
it is now generally regarded as of utility and advantage to those en- 
gaged in conducting the business and commerce of the country. 

In the fall of 1880 reports injurious to the crédit and standing of 
the plaintififs were in circulation in Texarkana. One of the plaintififs 
tells you that thèse reports originated veith one Kozminsky, another 
merchant and citizen of Texarkana. In time some statement of 
thèse reports reached the mercantile agency of the défendants at St. 
Louis. In what terms thèse reports reached the défendants' agency 
at St. Louis is not very clear. The plaintififs contend the reports 
made by Porter, or some one else, at Texarkana, and given out by 
the défendants to their subscribers calling for the same, was to this 
efifect, viz. : "Erber & Stickler are selling their goods below cost." 
"They are about to fail." "They hâve a bad business record." "Their 
creditors had better be on the guard and look af ter their claims. " 
v.l2,no.6— 3é 
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Plaintiffs do not claim to hâve proven that défendants uttered or 
published ail thèse statements to their subscribers. After critical 
examination of the dépositions of the witnesses, in the light of the 
rnles of évidence and the law applicable to the question, I feel justi- 
fied in saying that the only sentence or clause of the alleged slander- 
ous utterances set out in the complaint which is established by suf- 
ficient and légal évidence, or, indeed, by any évidence, is this : "Erber 
& Stickler are selling their goods below cost." But, in the view taken 
of the case by the court, it is not material to inquire whether the 
défendants uttered ail the words alleged, or only part of them, or more. 
It is indisputable, under the évidence, that whatever was said orally 
by the défendants about the plaintiffs and their business was said in 
good faith and in confidence to their subscribers, who were by reason 
of their business relations ytHL the plaintiffs interested in knowing 
their financial and business standing, and in answer to requests made 
by their subscribers in relation thereto, and without any malice in fact. 
This being so — and there is not the slightest évidence to admit of a 
conclusion to the contrary — the statements thus made by the défend- 
ants to their subscribers in answer to inquiries in relation to the plain- 
tiffs are what the law terms "privileged communications." A com- 
munication is privileged when made in good faith in answer to one 
having an interest in the information sought ; and it will be privileged 
if volunteered when the party to whom the communication is made 
bas an interest in it, and the party to whom it is made stands in 
such a relation to him as to make it a reasonable duty, or at least 
proper that he should give the information. 

Accordingly, the verbal statements which the défendants made in 
relation to the plaintiffs' business crédit and standing as merchants, 
to their subscribers who had an interest in knowing the facts, and in 
answer to inquiries made by them, having been made in good faith 
and upon information on which défendants relied, ai<e privileged, and 
cannot be made the foundation of an action. But a communication 
which would otherwise be privileged is not so if made -vrith malice îh 
fact — that is, through hatred, ill-will, and a malicious désire to injure ; 
and a statement privileged in the first instance may lose its privi- 
leged character by being repeated and persisted in after knowledge 
of the fact that it is false or erroneous bas been brought home to its 
author. 

It is not contended that the défendants were actuated by actual 
malice in first making the statements in relation to the plaintiffs. 
But the learned counsel for the plaintiffs insist that there is somo 
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évidence, enough to make it the duty of the court to submit thé 
question to the jury, that the défendants repeated and gave eut the 
statements in relation to the plaintiffa after they had been informed 
of their false and erroneous character. 

The burden of proof to show malice in fact is on the plaintiffs, and 
it should be reasonably clear and satisfactory. Malice in fact is 
never preaumed : it is a fact to be proven ; and if there is either no 
proof, or the proof is insufficient to warrant a verdict, it is the duty 
of the court to take the question from the jury, There is no évidence 
of malice in fact, and inasmuch as a verdict for the plaintiffs, based 
on the idea that the défendants were guilty of actual malice, would 
hâve to be set aside for want of évidence to support it, the jury are 
instructed to find for the défendants on ail the paragraphs of the 
complaint based on oral statements of défendants to their subscribers 
made under the circumstances indicated. This disposes of the causes 
of action set ont in ail the paragraphs of the plaintiffs' complaint except 
the Bixth. The issue on this paragraph is the only one left for you 
to considei-. That paragraph is based on the publication by the 
défendants on the thirteenth day of December, 1880, of what is known 
as the "daily notification sheet," on vyhich appeared the name of 
the plaintiffs* firm and résidence with the words, "Call at office," 
opposite thereto. Thèse "daily notification sheets" vrere sent out 
by the défendants to ail their subscribers in the city of St. Louis, 
numbering 600, irrespective of their interest in the question of the 
plaintiffs' crédit and standing. This sheet was distrihuted to persans 
having no interest in being informed of the condition of plaintiffs' firm. 
This fact robs it of the protection of a privileged communication, 
and if it contains a libel on the plaintiffs the défendants cannot 
escape responsibility for such libel on the plea that it -was a privileged 
communication to their subscribers. 

"At the présent day the law in relation to libel is that the judge 
is not bound to state to the jury as a matter of law whether the pub- 
lication complained of and sued for is a libel or not ; but the proper 
course is for him to define what is a libel in point of law, and leave 
it to the jury whether the publication f ails within that définition, and, 
as incidental to that, whether it is calculated to injure the réputation 
of the plaintiffs." 2 Greenl. Ev, § 411 ; McDonald v. Woodruff, 2 
Bill. 244. Accordingly, it becomes the duty of the court to define 
in law what is a libel. Every publication in writing or in print which 
charges upon or imputes to a merchant or business man insolvency or 
banknuptcytOr conduct which would préjudice him in his business or 



582 FEOBBAIi BEPOBTEB. 

trade, or be injurioua to his standing and crédit as a merchant or busi- 
ness man, is a libel. 

It is your duty to détermine whether the publication of the "daily 
notification sheet," containing the names of the plaintiffs, and op- 
posite thereto the words "Call at office," is a libel on the plaintiffs 
within this définition. Obviously thèse woi-ds taken by themselves, 
disconnected from everything else, do not import a libellons charge. 
But the plaintiffs claim that thèse words, in the connection in which 
they are used in this "daily notification sheet," hâve a fixed and 
settled meaning, well understood by the défendants and their sub- 
scribers, to whom the sheet was distributed, and that in substance 
and effect the meaning is that the défendants hâve information in 
relation to the parties named and their business damaging in its 
character, or well calculated to affeot injuriously their crédit, which 
information will be imparted to subscribers interested on request. 
The défendants deny that thèse words as used by them import any 
such meaning, or that they intend them to hâve any such meaning, 
or that they are susceptible of any such construction. Mr. Scranton, 
the manager of the défendants' agency at St. Louis, says that the 
words "Call at office," on the daily change sheet, "mean that we hâve 
in our possession information that may be bénéficiai to the subscrib- 
ers with whom such trader deals," and that information may be 
bénéficiai to subscribers, or of interest to them, that is in no manner 
discrediting to the parties named, or calculated to affect injuriously 
their crédit. 

Keeping in view the définition of a libel which I hâve given you, 
and considering ail the évidence relating to thèse words, as used by 
the défendants in their publication, it rests with you to say whether 
they constitute a libel on the plaintiffs in their business as merchants. 
If you believe from the évidence that the publication of plaintiff's 
firm name in the manner stated was intended by the défendants to 
convey to their subscribers the statement, in substance or effect, that 
the défendants were in possession of information damaging to the 
crédit and commercial standing of plaintiffs as merchants, and that 
such was the meaning attached, and intended to be attached, to thèse 
words by their subscribers, to whom the publication was sent, then 
the publication was equally significant and injurious, and equally 
libellons, as if made in the distinct terms of such understanding on 
the face of the paper, and the plaintiffs are entitled to a verdict, It 
is not sufficient that one or more of the défendants* subscribers a^t- 
tached such injurious meaning to thèse words. It must.appear either 
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that sueh is the fair meaning or effect of the words in the connection 
in which they aue used, or that such is the meaning attached to them 
by the défendants, and is the sensé in which they intend their sub- 
Bcribers shall understand them, and that their subscribers, or some 
of them, or other persons, do attach such meaning to them. 

If you find the publication referred to is libelloaa under the fore- 
going instructions, you will then hâve occasion to consider the ques- 
tion of damages. If the publication was libellous, then the law 
présumes it was made with malice, but the malice which the law 
affîzes to a libellous publication is a technical, légal malice, and not 
malice in fact. 

Malice in fact must be proven as any other fact. The law does 
not présume it, and the jury cannot infer it without évidence to 
warrant such inference. 

The amount of damages dépends in a large degree upon the mo- 
tives which actuated the défendants in making the publication, and 
the circumstaneés under which it was made, ail of which you will 
take into considération, if your finding makes it necessary to con- 
sider the question of damages. 

"The law leaves the amount of the damages in such cases to the 
Sound judgment of the jury, reasonably, fairly, and dispassionately 
exercised. This it does from necessity. If one man owes another 
80 many dollars, or has taken from him so much property, or bas 
broken a spécifie contract, there is something to measure (as the law 
terms it) the amount of the damages or the recovery. But in an action 
of this kind the law is unable to fumish you with any definite rule 
to measure the damages. It confides it to the sound, temperate, de- 
Uberate, and reasonable exercise of your functions as jurymen. The 
law leaves the jury at liberty to find and return such damages as 
they think right and just; but this is not a wild, unrestrained, com^ 
munal liberty, to be arbitrarily exercised, but the higher and bettej 
kind of liberty, viz., liberty restrained by reason and moderated by 
justice." McDonald v. Woodâ-uff, 2 Dill. 248. 



Opinion of the court delivered after argument upon prayers for 

instructions : 

Calpwei^l, D. J., (oraUy.) The first instruction asked for by the 
plaintifs is as foUows : 
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"The jury are instnicted that the business of the mercantile agency estab- 
lished and conducted by the défendants, R. G. Dun & Co., is, in its gênerai 
features and purposes, as disclosed by the évidence, both lawful and useful, 
and information, however defamatory, communicated by such agency in good 
faith, and beliéving it to be true, through the défendants, E. G. Dun & Ce, 
personally, to merchants personally, and applying therefor to guide tliem in 
their business, is in law a privileged communication, for whieh no action can 
be maintained by the parties def amed except on proof of express malice ; and 
if the défendants, R. G. Dun & Co., had only communicated by themselves 
personally, to such of their subscribers as personally made inquiries concern- 
ing the standing and crédit of the plaintiffs, the reports complained of, the 
case would hâve corne within the rulé of law as to privileged communica- 
tions. * * * N"o person other than the merchant himsélf, asking for in- 
formation, has In law a right to read, Jiear, or receive said words, and to him 
they can be lawfuUy communicated only by the défendants, E. G. Dun & 
Co. personally; and the reading of said words by any person in their employ 
by their permission, or the delivery of a written or printed statement contain- 
ing said words by their employés, with their permission, to the clerks of a 
merchant subscriber requestiug information concerning the plaintiffs, or to 
such subscribers, was an unlawful publication, not at ail within or protected 
by the rule of law as to privileged communications." 

The instruction as asked concèdes too much to the défendants, or 
not enough. If such communications are privileged when made to 
one or ail the members of a mercantile firm, it is not perceived why 
they are not equally so when made to an agent of such firm author- 
ized to receive them for the firm, or for his own guidance in the con- 
duct of the business of the firm confided to his charge. If such com- 
munications made to an agent under such circumstances are not 
privileged, no more are they when made to a principal. Courts 
should not close their eyes to the necessary and uniform method of 
conducting business among merchants and other business men and 
corporations, and no rule should be adopted that will render imprac- 
ticable resort to thèse necessary and convenient methods in any par- 
tieular instance, or branch of their business, unless some principle 
imperatively demands it, or it can be shown some good results will 
flow from it; results actually différent and better than obtain under 
existing methods. 

The merchants and other business men of the country condact 
their business to a very large estent through agents. A large pro- 
portion, if not ail, of the principal commercial houses of the country 
employ commercial travelers, through whom sales are effected, crédit 
extended, and collections made. In many of t he houses there is wHat 
is usually termed the "crédit man" of the bous e, whoee spécial busi* 
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ness it is to inquire in référence to the merit of ail persons applying 
to purchase on crédit, and wlio détermines to whom crédit shall be 
given, and the amount. The crédit man of a house may or may not 
be a principal. It frequently occurs that he is a mère olerk or agent. 
Can it be sound law that a communication made to a principal in a 
house, to be by him immediately communicated to an agent of the 
house who conducts and controls the business to which such com- 
munication relates, is privileged, and that the same communication 
made directly to such agent is not privileged? 

It is also said that while such information is privileged if imparted 
by Bome member of the firm of Dun & Co., it is not so if imparted 
by a clerk or agent of theirs. 

If the business of the défendants is lawf ul, then it may be con- 
ducted by the same agencies that are lawf ul in the conduct of any 
other business. 

The distinction attempted to be drawn between the right to resort 
to the services of an agent in this business, and other legitimate busi- 
ness pursuits, is not well founded. It is not in harmony with the 
known and universal methods of conducting business. Commercial 
and other business pursuits are eonducted chiefly by partnerships 
and corporations, and the former often, and the latter always, can 
act only by agents ; and any ruie of law that would deny to them the 
right to avail themselves of the services of an agent in every depart- 
ment of their business, and. for every legitimate purpose connected 
with it, is unsound. What a man may lawfully do by himself he 
may do by an agent. The distinction taken between a communica- 
tion to the principal and his agent in the case olBea/rdsley v. Tappan, 5 
Blatchf . 497, is too refined. It is not supported by reason or authority. 

Whether the information is given to the agent or his principal, it 
is in the end communicated to the person, be he agent or principal, 
for whose guidance it is intended. 

The real question is whether such communications made by a com- 
mercial agency like that eonducted by the défendants are privileged in 
any case. The communications in this case were made orally, and in 
confidence and in good f aith, by the défendants or their clerks, in an- 
swer to inquiries f rom subscribers who were creditors of plaintiffs, and 
therefore had an interest in knowing their standing and pecuniary 
condition as merchants. The relation existing between défendants 
and their subscribers is disclosedby a written contract signed by the 
subscribers. [For copy of this contract see charge of the court to 
the j'ùfy.] It is insisted the efféci of this argument is to make the 
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défendants the agents of their subseribers, and that the privilège that 
attaches to communications between principal and agent obtain for 
their protection. 

It is questionable whether it is not pushing the doctrine of privi- 
leged communications beyond its legitimate scope to hold that a cor- 
poration or partnership whose business it is to collect information in 
regard to the standing and financial condition of business men, wjiich 
is imparted to subseribers for a money considération, can invoke the 
doctrine of privileged communication for its protection. That verbal 
information given in good faith and confidentially by the principal in 
such an agency, to merchants who hâve an interest in knowing the 
condition of the person inquired about, is privileged, was decided in 
Beardsley v. Tappan, supra. 

While the distinction takenin that case between such communica- 
tions made to a principal and to his agent is not regarded as sound, 
it is authority to the point that between principal and principal such 
communications are privileged. The only case on this point decided 
by a court of last resort, brought to our a,ttention, is Ormsby v. Doug- 
lass, 37 N, Y. 477. That case is on ail-fours with the case at bar, 
and, in the absence of opposing authority on the question, we incline 
to assent to its reasoning and to follow it. In the opinion of the 
court in that case, delivered by Mr. Justice Woodruff, it is said : 

«It is a gênerai rule that confidential communications respecting the char- 
acter of another, made to one who is interested in the communication and 
desires information as a guide to himself in tlie conduct of iiis own affairs 
and dealings witli each otlier, are privileged and not actionable. Starkie, 
Slander, 321 ; Bradley v. Heath, 12 Plck. 163, and cases cited; 3 B. & P. 587; 
9B. fiCéOS." 

Again : 

"Upon the same gênerai princîple merchants hâve an interest in knowing, 
and hâve a right to know, the character of their dealers and those who pro- 
pose to deal with them, and of those upon whose standing and responslblUty 
they, in the course of their business, hâve occasion torely. 

" As a necessary conséquence, they may make inquiries of other merchants, 
or of any person who may hâve information; and if such merchant or other 
person, in good faith, communicates the information which he bas, or thinks 
he has, the communication is privileged." 

Again : 

"Information of the description referred to being important, there is no légal 
objection to the employment of an agent to seek and communicate it; and 
the agent may properly be paid for his time, labor, and expense in the pursuit 
ôf such information. 
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" If one merchant may employ his own private agent to seek and communi- 
cate suoh information, (3 Denio, 110,) there is no légal objection to the com- 
bination or union of two or more in the employment of the same agent. And, 
as a conséquence, îf an agent may act for several, he may make the pursuit 
of such information his occupation, and receive from those who désire to avail 
tlieinselves of his services and his knowledge acç[uired in such occupation a 
compensation therefor. 

" In sliort, the inquiry is not, how did the défendant acquire the informa- 
tion, nor whether he received compensation for the information he had gained, 
but was the occasion one which justifled him in giving such information as 
he possessed to the applicant." 

It 18 worthy of remark that the author of thia opinion was after- 
wards United States circuit judge for the second circuit, and Justice 
Hunt, of the suprême court of the United States, was also a memher of 
the court of appeals at the time the case was decided, and seems to 
hâve concurred in the opinion. 

The case of Sunderlin v. Bradstreet, 46 N. Y. 188, does not over- 
rule or conflict with Ormaby v. Douglas». The question in the two 
cases was not the same. 

The sixth paragraph of the complaint in this case raises the pré- 
cise question decided in Sunderlin v. Bradstreet, That paragraph is 
as follows : 

" That said E. G. Dun & Ce. publish and issue daily, in their business, unto 
upwards of 10,000 persons or business firms in the United States and domin- 
ion of Canada a certain publication termed a 'daily notification sheet,' in 
which they purport to give the names of ail persons or business firms in the 
United States of and concerning whom they hâve information of insolvency, 
bankruptcy, or approaching or impending insolvency or bankruptcy, or of 
such damaging character as to honesty, integrity, and flnancial woith as f" 
jive it to be understood that they are no longer worthy of crédit, and against 
whom creditors of such persons or business firms had better take immédiate 
proceedings to secure or collect their claims ; that whenever said E. G. Dun & 
Co. désire to give said defamatory matter to be understood by merchants they 
publish and print the name of such person or business flrm of and concerning 
whom such defamatory matter is intended to be conveyed in said ' daily noti- 
fication sheet,' with the words ' Call at office ' opposite the same. 

"And plaintifEs allège and say that with the intent to give it to be under- 
stood of and concerning the plaintiffs that they were dishonest, were about 
to beeome insolvent and bankrupt, and defraud their creditors, and that their 
creditors had better proceed against them to secure or collect their respective 
claims anddemands, and that plaintifEs no longer were entitled tq or worthy of 
any crédit, they, the said E. G. Dun & Co., did, on or about the thirteenth day 
of December last past, and on divers other days since, publish and print the 
plaintifE's firm name on the said ' daily notification sheet,' with the words 
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opposite thereto of 'Call at office,' which œeaning, as aforesaid, was well 
understood by ail to whom said sheet was delivered, being about 10,000 mer- 
chants or business firms in the United States." 

This daily notification sheet was sent to ail the subscribers to the 
agency in St. Louis, without regard to the question whether they had 
any interest in the défendants or their business. As a matter of faet 
not 1 per cent, of the subscribers to whom it was sent had such inter- 
est. It is too clear for argument that if this sheet contains a libel 
on the plaintiffs the défendants cannot avail themselves of the plea 
that it was a privileged communication. Whether there is anything 
in it that constitutes a libel on the plaintiffs will be lef t for the jury 
to détermine ùnder appropriate instructions. 

Judge Cooley, in his treatise on the Law of Torts, p. 217, says: 
"But if one makes it his business to furnish to others information 
concerning the character, habits, standing, and responsibility of 
tradesmen, his business is not privileged and he must justify his 
reports by the truth." The cases cited do not support the broad lan- 
guage of the text. If the information referred to is given out pub- 
licly, or in written or printed sheets sent to subscribers generally, 
without regard to their interest in the parties named therein, it is 
not privileged, (Sunderlin v. Bradstreet, supra ;) but if it is given con- 
fidentially and in good faith, on request of subscribers having an 
interest in the person and his business to whom the inquiry relates, it 
is privileged, [Beardsleyv. Tappan, 5 Blatch. 497; Ormsby v.Douglass, 
37 N. Y. 477.) Thelearned author doubtless had référence to infor- 
mation conveyed in the mode first stated, or in some gênerai and public 
manner, and not to oral and confidential communications made in 
answer to inquiries from subscribers directly interested. 



Ex parte Thobntos. 
{Cvreuît Oourt, E. D. Virginia. June 22, 1882.) 

1. LiCBNSBS AKD TA3CBS— RiaHT TO SBLL GoODS UNDBB. 

The payment of taxes due in the home state ol a merchant does not of 
itself entitle him to sell his goods in ail other states free of taxation, nor is such 
exemption secured by the equal-privileges clause of the national constitution. 

2. Samb — Statb Laws — When Kui.i, and Void. 

If the provisions of a state license and tax act are designed by the législature 
to discriminate against non-resident merchants, and against goods sold from 
other states, in favor of résident merchants and goods held in the state for 
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sale, and if such discrimination be the practical ellect of the law, and thèse 
two facts are legally established and brougUt home to the conviction of the 
court, the law must be declared null and void. 

3. SamB— OOMMBRCIAL TrAVELBRS— DISCRIMINATION AGAINST NoN-ReSIDBNTS. 

11 the législature of a state frames a law relating to merchants and sample 
merchants with the intention to discriminate against non-residents in favor 
of résidents, and against goods in other states sold by sample in favor of goods 
held within the state for sale, and if the législation has this practical efEect 
then such provisions are null and void, and ail arrests and prosecutions 
under them are illégal. 

4. SAMB— EXTBNT OF AUTHORITT OP LKGISIiATTJKE. 

The législature has a right to discriminate against sample merchants in fa- 
vor of merchants, the state being sovereign mistress of her own policy in 
determining what classes she shall lay a license tax upon, and what classes she 
shall exempt from such taxation, and in declding how lightly or how heavily 
she shall make such a tax. 
8. Same — Résident Mebohants — Non-Resident Agents. 

The assumption that a merchant is necessarily a résident, and that a sample 
merchant is necessarily a non-resident, is an arbitrary one, and one which a 
court of justice has no right, by mère inference, to accept as true. 

6. Bame — Equality op Licbnsbb and Taxation. 

Wh,ere an act of the législature taxes each additional sample agent $50 for 
ail goods sold to the amount of $50,000, and taxes the merchant for each 
additional $50,000 of goods sold by hlm or his agents, the same amount of 
$50, the law practically equalizes the tax upon the two classes, and no dis" 
crimination results. 

7. Same— State Laws— Constitutionalitt ov, 

It is only when a law discriminâtes against a foreign résident of a certain 
class, or against the goods held in another state for sale, in favor of a résident 
of the same class, and goods held within the state for sale, that it is obnoxioua 
to the provisions of the national constitution in relation to the privilèges and 
Immunities of citizens of the several states, or the régulation of commerce with 
foreign nations and among the several states, or the prohibition of laying 
imposts or duties on exports or imports. 

Pétition for the Writ of Habeas Corpus. 

W. H. Burroughs and Charles Poe, for petitioner. 

Frank S. Blair, Atty. Gen., for the Commonwealth. 

Hughes, D. J. On the sixth of June, 1882, the petitioner, Hay 
T. Thornton, was committed to jail by a justice of the peace of Nor- 
folk city on a charge of having sold and offered to sell in the said 
city, goods, wares, and merchandise by sample, card, description, or 
other représentation, without having obtained a sample-merchant's 
license in aceordance with sections 31 and 82 of the act of the 
gênerai assembly of Virginia, approved April 22, 1882, entitled "An 
act for the assessment of taxes on persons, property, income, and 
licenses, and imposing taxes thereon for the support of the govern- 
ment and free schools, and to pay the interest on the public debt." 
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On the same day he filed bis pétition before this court, praying the 
award of the writ of habeas corpus, and objecting to bis arrest on the 
ground that the provisions of the law under whicb he was held in 
custody were in violation of the constitution of the United States, 
and therefore null and void. The writ was issued as of course, and 
the sexgeant of the city brought the petitioner before this court at 
once, and made retum according to the facts. Thereupon the peti- 
tioner was admitted to bail on bis recognizance to appear on a future 
day named to answer the judgment of the court in this matter. The 
case was adjourned to Eichmond for hearing on the fifteenth of June, 
and directions were given that notice of the hearing should be filed 
with the attorney gênerai of Virginia. On that day the case was 
heard on the papers in the cause, and on argument by tbe attorney 
gênerai of Virginia for the state, and by counsel for the petitioner. 

The pétition sets ont, among other things, the foUowing facts: 
The petitioner is an employé of Samuel D. Egerton & Co., wholesale 
grocers in the city of Baltimore, Maryland. His duty is to travel 
and take orders for the sale of goods of tbe bouse named. Hiô sales 
are made by sample, card, or description, and the goods, after sales 
are made, are shipped directly from the warehouse of Egerton & Co. 
in Baltimore to the purchaser. Tbe pétition concèdes that the peti- 
tioner was selling by sample or card, etc., when he was arrested. 
It does not aver that the firm employing him had taken out a license 
as sample merchants in Virginia, or that he had power of attorney 
to act for tbem, as is required by law. The pétition avers that the 
firm of Egerton & Co, had paid to the state of Maryland and to the 
city of Baltimore the taxes required to be paid there by law for con- 
ducting their business as wholesale grocers there. 

The act of assembJy under whicb the petitioner was arrested clas- 
sifiestradesmendoing business in Virginia as foUows: (1) Merchants; 
(2) commission merchants ; (3) sample merchants ; and so on. 

The complaint of tbe petitioner is based upon sections 27 and 28 
of the act of assembly in question, which relate to merchants ; com- 
pared with sections 31 and 32, whicb relate to sample merchants. 
Thèse sections provide that a sample merchant must pay $250 for 
the privilège of selling by sample in the state, by means of one 
agent; and, if be employs more than one, then he must pay $50 
additional for each additional agent; and they provide that any mer- 
chant who pays a license tax of as much as $250 may sell by sample 
agents, without limit to the number of agents. But, although the mer- 
chant may employ an unrestricted number of sample agents without 
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an increase of tax merely on account of the increase of their num- 
ber, yet his tax is increased on another scale. If bis purchases 
amount to $50,000, he pays a tax of $220; and if they are moré 
than $50,000, he pays at the rate of 10 cents per $100, or $1 for 
every $1,000 of the increase; that is to say, he pays $300 on $100,- 
000; $400 on $200,000; $500 on $300,000; $600 on $400,000; and 
80 on. And no merchant can sell by means of sample agents unless 
he pays a tax of at least $250. If there was intention on the part 
of the législature to assimilate the tax on sample merchants with 
that on merchants, they seemed to assume that after each had been 
required to secute a license by paying each a tax of $250, every 
sample agent after the first would sell goods to the amount of $50,- 
000, for license to do -which he would pay $50, while the merchant, 
if increasing his sales by agent or otherwise, is charged the same 
additional tax of $50 for each increase in sales of $50,000. 

The charge of the pétition before me is that those of the foregoing 
provisions of the Virginia law relating to merchants are meant for 
résidents and designed to favor the business of résidents, while those 
relating to sample merchants are meant for non-residents and de- 
signed to préjudice the business of non-residents, and that thèse pro- 
visions, taken together, are an iiïjurious discrimination against non- 
residents in favor of résidents, and are therefore répugnant to the 
following clauses of the constitution of the United States: 

" The citizens of each stâte shall be entitled to ail immunities and privi- 
lèges of citizens in the several states." Art. 4, § 2, "Congress shall hâve 
power to regulate commerce with foreign nations, and among the several 
states, and with the Indian tribes." Art. 1, § 8. "No state shall, without 
the consent of congress, lay any imposts, or duties on imports or exports, ex- 
cept what may be absolutely necessary for executing its inspection laws; 
* * * and ail such laws shall be subject to the revision and control of 
the congress." Art. 1, § 10, sub. 2. 

It is a fundamental principle that statutes are subordinate to con- 
stitutions, and that, where thèse conflict, the statute must, to the 
extent of the conflict, be held inoperative. The power of deciding 
whether or not such conflict exists, is, for the most part, reposed in 
the courts, state or fédéral ; and although they exercise it with reluc- 
tance, they exercise it without hésitation. They are, however, natur- 
ally inclined, whenever called upon to scrutinize adversely the stat- 
ute law, to confine their purview within the narrowest praoticable 
limits, and to endeavor rather to préserve than to overthrow. 
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In the présent instance I am at liberty to consider only those pro- 
visions of the Virginia license and tax aot of April 23, 1882, wMch 
bear upon the case of the petitioner. If, among other provisions of 
that act, there be those liable to auch objections as are urged againet 
thèse, they are beyond my présent cognizance, and, in point of fact, 
hâve not at ail entered into the considération of this case. I am to pass 
only upon a very f ew of the provisions of the voluminous act of which 
sections 27, 28, 31, and 32 are part, and I wish to exclude the con- 
clusion that the whole act, or any considérable part of it, bas been 
under review on this occasion. Nor am I at liberty to deal with the 
présent case except upon the facts specifically averred in the pétition 
before me. If there are facts connected with the petitioner's case or 
conduct, other than those formally alleged in the pétition under oath, 
they are dehors the record and beyond my purview. The pétition omits 
to allège that Egerton & Co. had paid the tax as sample merchanta to 
the state of Virginia required by the license and tax act of 1882. It 
omits to allège that the petitioner, Thornton, at the time of selling by 
sample, had with him, as that act requires, any copy of a certificate from 
the clerk of some county or corporation of the state showing that hîs 
employers had obtained license to sell by sample in Virginia. It omits 
to allège that Thornton had with him his employers' power of attorney 
authorizing him to sell by sample for them, as the same act requires. 
On the subject of taxes the pétition merely avers that Egerton & Co. had 
paid in Baltimore the taxes due from wholesale grocers to that city, and 
to the state of Maryland, under their local laws ; and the complaint of 
the petitioner, therefore, would seem to be that he is aggrieved because 
he is not allowed in Virginia to sell goods by Bample for a non-resi- 
dent mercantile firm free from taxation hère. 

I do not suppose petitioner's counsel to prétend that the payment 
of taxes due at home by a merchant résident in one state itself enti- 
tles him to sell his goods in ail other states free of taxation, or to 
prétend that such exemption is secured by the equal-privileges clause 
of the national constitution. Such payment only entitles the Ma- 
ryland merchant to the enjoyment in Maryland of the privilèges ac- 
corded by Maryland. When he enters any other state, it is not the 
privilèges which Maryland grants her citizens that belong to him 
under the constitution of the United States, but only the privilèges 
which the state he enters accords to her own citizens. Such a state 
may tax him just as she taxes her own citizens, but not otherwise; 
and she may tax him with sovereign disregard of the taxation which 
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Maryland may impose upon her eitizens. This is elementary law. 
Even before 1860 it was never contendeJ, even by the advocates of 
extrême doctrines on his subject, that the slaveholder of South Caro- 
lina who voluntarily entered Pennsylvania with his slave carried with 
him the slaveholding privilège allowed by his own state. If he 
claimed his slave, it could only be as a fugitive from service, and 
by virtue of a provision of the national constitution, distinct from the 
one under considération, whieh aUowed the privilège of reclaiming 
fugitives from service. The privilège given by South Carolina was 
never held to secure the constitutional privilège of slaveholding in 
other states. No more does the state license to sell goods in Mary- 
land secure the constitutional privilège of seUing in the other states, 
or of being credited there by the license tax paid in Maryland. I 
am very sure that the complaint of the petitioner in the case at bar 
is based upon other grounds than that by having obtained the privi- 
lège of selling goods in Maryland, he thereby became entitled to sell 
them free of taxation in the other states of the Union. 

it is stated in the brief of petitioner's counsel that Egerton & 
Co. had in fact paid the sample merchant's tax of $250 to Virginia 
■when Thornton made the sale for which he was arrested. But I con- 
ceive that the allégation of this fact was purposely omitted from the 
pétition, in order that this case may be decided upon other grounds 
than would bave been presented if Thornton had been charged merely 
with the non-possession and non-exhibition of the olerk's certificate 
and power of attorney which the law required him to hâve with him 
when he sold as agent by sample. While such payment, if made, 
relieves the petitioner from the imputation of having acted in con- 
tumacy towards the state and contempt of her laws, and suggests 
that the purpose of his act of selling was not criminal, but was only 
to procure a judiôial décision upon the validity of the provisions of 
law under which he bas been arrested ; still, I am not at liberty to 
consider the case with référence to such an incident as this, which in 
technical contemplation forms no part of it, and am bound to deal 
with it exclusively upon the basis of the facts set out under oath and 
disclosed by the record. 

The broad ground on which it is evidently intended to rest this ap- 
plication for the discharge of the petitioner from arrest is that the 
clauses of the Virginia license and tax act of 1882 which bave been 
mentioned above are nuU and void, and that the arrest of this 
petitioner under those clauses was therefore illégal. It must be con- 
ceded that, if the provisions of the Virginia license and tax act 
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which have been set out were designed by the législature to dis- 
criminate against non-resid^nt merchants and againstgoods sold from 
other states in favor of résident merchants and goods held in Vir- 
ginia for sale, and if such discrimination be the practical effect of 
the law, and if thèse two facts are legally established and brought 
home to the conviction of the court, then the law in thèse respects is 
•null and void, and must be so declared to be. 

In order to the intelligent discussion of the case at bar, it is well 
to examine the décisions of the United States suprême court in cases 
construing the clauses of the constitution invoked by the petitioner. 
It -will be seen that none of thèse cases are precisely like that of this 
petitioner; but they ail illustrate the principles which govem it. 

In Brown v. Maryland, 12 Wheat. 419, the United States suprême 
court considered a law of Maryland which required ail importers of 
f oreign merchandise who sold the same by wholesale, in the original 
baie or package, to take out a license. The law was resisted as 
unconstitutional. The court held it to be unconstitutional on three 
grounds : (1) That it imposed a duty on imports ; (2) that it was a 
régulation of commerce; and (3) that the importer who had paid 
the duties required by the United States had acquired a right to sell 
them in the same original packages in which they were imported. 
The court did not deny, but expressly held, that when thèse goqds 
were broken up from their original packages, and became mingled 
with the gênerai merchandise of the country, they were liable to local 
taxation just as other merchandise. 

This case related to goods imported from a foreign country. The 
foUowing case related to goods of one state brought into another. It 
was the case of Woodruff v. Parham, 8 Wall. 123, in which the law 
reviewed was one which the city of Mobile, in Alabama, had passed, 
in pursuance of a provision of her charter, authorizing the taxation for 
municipal purposes of real and personal estate, sales at auction, sales 
of merchandise, etc. Under this provision an auction bouse of the 
city was taxed for sales of the prodnets of states other than Alabama, 
made in the original unbroken packages. The tax was objected to 
as an interférence with the freedom of commerce between the states, 
and the case was carried to the United States suprême court. That 
court decided that goods brought from one state into another were not 
imports in the sensé of the constitution, and then said : "The case be- 
fore us is a simple tax on sales of merchandise, imposed alike upon ail 
sales made in Mobile, whether the sales bë made by a citizen of Ala- 
bama or of another state, and whether the goods sold are the produce of 
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that or some other state. There is no attempt to discriminate inju- 
riously against the products of other states or the rights of their citi- 
zens, and the case is not, therefore, an attempt tofetter commerce among 
the states, or todeprive the citizens of otherstatesof anyprivilege orim- 
munity possessed by citizens of Alabama. " The court upheld the tax. 

In Cook Y. Pennsylvania, 97 U. S. 566, it was held, as it had been 
held in Brown v. Maryland, that the state tax on foreign goods in the 
original package is in conflict with sections 8 and 10 of article 1 of 
the United States constitution. The court virtually decided that if 
the goods, the tax on sales of "which, in Woodruff v. Parham, had 
been of foreign importation rather than goods brought from an- 
other state, the tax would hâve been unconstitutional. In the same 
case the suprême court held, further, that a tax laid by a state on the 
amount of sales of goods by an auctioneer is a tax upon the goods sold. 

In the case of Webber v. Virginia, 103 U. S. 360, the court held 
that a tax upon manufacturer s' agents is a tax upon the goods man- 
ufactured ; and if this is made to dépend upon the foreign character of the 
articles, — that is, upon their having been manufactured without the 
state, — it is to that extent a régulation of commerce, "No one," it 
says, "questions the gênerai power of the state to require licenses for 
the varions pursuits and occupations conducted within her limits. 
* * * But where a power is vested exclusively in the fédéral gov- 
ernment, and its exercise is essential to the perfect freedom of com- 
mercial intercourse between the several states, any interf ering action 
by them must give way." The law reviewed in this case "was the 
license and tax act of Virginia of 1876, which provided virtually, as 
stated by the court, that "the agent for the sale of articles manufac- 
tured in other states must first obtain a license to sell, for which he 
is required to pay a spécifie tax for each county in which he sells or 
offers to sell them, while the agent for the sale of articles manufac- 
tured in the state is not required to obtain a license or to pay any 
tax." The court said : "Hère there is a clear discrimination in favor 
of home manufactures, and against the manufactures of other states, " 
and pronounced the law void. In this case the discrimination against 
the manufactures of other states, which was the vice of the law, was 
apparent from the terms and tonor of the law, and did not require to 
be brought home to the conviction and compréhension of the court by 
proof aliunde. 

In the case of Welton v. Missouri, 91 U. S. 275, the state law re- 
viewed was one imposing a license tax upon peddlers who dealt in 
V.12,no.6— 35 



546 ■ ICEDERAIi REPORTEE. 

and Bold goods, wares, and merchandise which were not the gro-wth, 
produce, or manufacture of the state of Missouri, and imposed no 
such tax on peddlers -who sold sucb things which were the growth of 
Missouri. This law was held to he in conflict with the power con- 
stitutionally vested in eongress to- regulate commerce between the 
states, and was prononnced void. 

In the case of Ward v. Maryland, 12 Wall. 418, the state law which 
was reviewed by the court was one that imposed on résident traders 
a license tax of from $12 to $160, according to a scale prescribed, 
and made it a pénal offence for non-residents to sell goods, wares, 
and merchandise in the state by card, sample, or other spécimen, 
without first obtaining a license so to do, and paying a tax of $300 
for the license. The court said, speaking of the constitutional pro- 
visions on the Bubject of trade between the states, that they "would 
become comparatively valueless if it should he held that each state 
possesses the power, in levying taxes for the support of its own gov- 
ernment, to discriminate against citizens of every other state of tbe 
Union. * * * The court is of opinion that the statute in ques- 
tion imposes a discriminating tax upon ail persons trading in the 
manner described * * * who are not permanent résidents in 
the state, and that the statute is répugnant to the fédéral constitu- 
tion, and invalid for that reason." 

Mr. Justice Bradley assented to the ruling of the court, but not 
only on the ground that the Maryland law discriminated in favor of 
résidents against non-residents; but he said: 

" I am further of opinion that the act is in violation of the commercial 
clause of the constitution which eonfers on eongress the power to reg- 
ulate commerce among the sevèràl states; and it would be so although it 
imposed upon résidents the same burden for selling goods by sample as is 
imposed on non-residents. Such a law would effectually preyent the manu- 
facturers of the manuf acturing states from selling their goods in other states 
unless they established commercial houses therein, or sold to résident mer- 
chants who chose to seiid them Orders." 

That is to say. Justice Bradley holds that manufactures of other 
states, as such, cannot be taxed at ail, unless taxed simply as manu- 
factures, whether produced in or out of the state. 

In the case of Reading R. R. v. Pennsylvania, 15 Wall. 232, it was 
held that a statestatute imposing a tax upon freight taken up in the 
state and carried to another state, or taken up without the state and 
brought with in it, by railroads or other modes of transportation, is 
répugnant to that provision of the United States constitution which 



EX PARTE THORNTOK. 547 

ordains that eongress shall hâve power to regulate commerce with 
foreign nations and among the several states, etc. 

In the Passenger Cases, 7 How. 283, the suprême court held that a 
state law which imposed a tax upon the master or owner of every 
vessel from a foreign port for each passenger brought by the vessel 
was a régulation of commerce by the state, and in conflict with thé 
constitution and laws of the United States, and therefore void. 

The same ruling was made in Henderson v. Mayor, 92 U. S. 259, 
in which case it was besides ruled, among other things, that in what- 
ever language a statute may be framed, its purpose and its cônstitu- 
tional validity must be determined by the natural and reasonable 
effect of its provisions. 

In Crandall v. Nevada, 6 "Wall. 35, a state law imposing upon rail- 
roads and stage-coaches a tax per head upon every passenger they 
carried out of the state was held invalid for sundry reasons, but es- 
pecially because it was a tax upon commerce and répugnant to the 
provision of the constitution which empowers eongress to regulate 
commerce between the states. 

Other cases might be cited in illustration of the provisions of the 
national constitution now under interprétation, and showing the 
construction which at varions times the suprême court has put upon 
state laws charged to hâve been in conflict with them. I am sure, 
however, that those which hâve been cited, although no one of them 
resembles closely the case at bar, sufficiently instruot us in the prin- 
ciples on which the présent case dépends. 

In the light of thèse cases I can repeat with absolute confidence 
that if the législature of this state framed the provisions of the act 
of April, 1882, which relate to merchants and sample merchants, in 
the intention to disoriminate against non-residents in favor of rési- 
dents, and against goods in other states sold by sample hère in favor 
of goods held hère for sale ; and if they succeeded in this intentioii 
by législation having that practical effect ; and if thèse facts appear 
to the court from the terms and ténor of the law, or are brought to its 
compréhension and conviction in a légal and conclusive manner, — 
then such provisions are nuU and void, and ail arrests and prosecu- 
tions under them illégal. It is also to be considered that ail this is 
to appear affirmatively, for no principle is better settled than that 
announced by Chief Justice Marshall in Brown v. Maryland, 12 
Wheat. 436, that the "presumption is in favor of every législative 
act, and the whole burden of proof lies on him who dénies its con- 
stitutionality." 



Ôé8 FEDEBAti BEPORTEB. 

Now the most careful scrutiny will fail to show anything in the 
text of the law of Virginia relating to merchants and sample mer- 
chants which reveals a discrimination in favor of résidents against 
non-residents. If the law does discriminate between suoh classes it 
does so, not in language, not in express terms, but only by its prac- 
tical eflFect. The law makes no use anywhere of the terms "résident" 
and "non-resident," except in one of the sections concerning sample 
merchants, to déclare that its provisions shall apply indiscriminately 
to résidents and non-residents. If this law, therefore, does make 
the discrimination complained of, the fact is to be discovered by con- 
sidering its effect, and by inferences from its gênerai aim and pur- 
pose, and is not derivable, as in Ward v. Maryland; Welton v. Mis- 
souri ; Webber v. Virginia ; Wooiruff v. Parham, and the other cases 
whieh hâve been cited, from its terms and language. 

In order to fix this vice upon the law, it is almost if not absolutely 
necessary to assume tliat the lioensed merchant which it taxes must 
in every instance be a résident, and that the sample merchant must 
be a non-resident ; for the objection urged in argument against the 
law is that it discriminâtes against sample merchants in favor of mer- 
chants. This discrimination the législature had a right to make; 
just as much right as it bas to require a license tax from a merchant 
for the privilège of carrying on his business, while requiring no such 
tax from the farmer. So the législature bas a right to discriminate 
between a merchant and a sample merchant by taxing the business 
of the one lightly, while taxing that of the other heavily ; or taxing one 
heavily and taxing the other not at ail. The state is sovereign 
mistress of her own policy in determining what classes she shall lay 
a license tax upon, and what classes she shall exempt from such tax- 
ation; and in deciding how lightly or heavily she ehall make this 
sort of taxes. She cannot, it is true, in exercising this sovereign 
function, discriminate, either expressly or practically, against non- 
residents in favor of résidents, or against property in other states 
Bold hère, in favor of property held in this state for sale. 

And therefore it seems to me that it is essential to the petitioner's 
case for the fact to be that merchants lioensed under this law must 
necessarily be résidents and that sample merchants licensed under 
it must necessarily be non-residents. No proof has been adduced to 
show that thèse two propositions are true. My own reason teaches 
me that merchants of other states may estabiish branch bouses in 
this state without becoming résidents; and also' that résidents of 
the state may, from stocks of goods in warehouse, sell by sample 
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through the instrumentality of sample agents without engaging in 
business in the ordinary way of marchants. It seems tome thatthe 
assumption that a marchant is necessarily a résidant, and that a 
sample marchant is necessarily a non-resident, is an arbitrary one, 
not sustained by proof, and one which a court of justice bas no right, 
by mère inference, to accept as trua. 

But even if this wave a fact there is no proof or évidence, or show- 
ing of any sort, that the taxation imposed by the state on sample 
merchants is greater than that imposed on marchants in respect to 
to sales by sample. I do not prétend that it was incumbent upon the 
législature to equalize the taxes upon thèse two classes ; but even if 
it was, I hâve already said that the law seems to hâve proeeeded upon 
the estimate that each additional sample agent after the first will 
probably sell goods to the amount of $50,000. If this was the pur- 
pose and hypothesis of the législature, then, by taxing the sample 
agent $50, and taxing the merchant for each additional $50,000 of 
goods sold by him or bis agents the same amount of $50, the law 
seems practically to bave equalized the tax upon the two classes, and 
no discrimination results. If this were the endeavor and theory 
of the législature, then the courts must accept and enforce its scheme 
of taxation, unless it be demonstrated by proof, or brought to its cog- 
nizance in some other légal way, that the scheme is vicious by reason 
of the practical inequality and discrimination resulting from it be- 
tween résidents and non-residents. No proof whatever bas been f ur- 
nished in this case of such effect of this law, and I am bound to con- 
sider that the législature, representing the practical business of the 
state, acted judiciously in the discharge of this part of its approyri- 
ate duties. Is the opinion of one judge, in such a complex matter 
as this, involving facts rather than principles of law, the judge being 
uninforraed by any proof or évidence whatever, and the matter relied 
upon not being apparent in the statute or in the record of the case 
before him, to prevail against the action of a deliberative body, well 
informed upon the matters dealt with, and immediately representing 
the practical business of the state ? 

The truth is that the case before me turns upon facts in pais, facts 
not found in the statute or the record, rather than upon any doubt- 
fui principles of law. The principles of law are well settled ; it is 
only the facts which are in doubt. I do not believe the fact to be 
that there is any violent différence between the tax imposed upon the 
sample merchant and that imposed upon such merchants as are em-! 
powered to sell by sample. Even if a discrimination were made by 
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law between thèse two classes of merohants, it is one which the légis- 
lature had a right to make, unless, in doing so, it intended and prac- 
ticed a discrimination between résidents and non-residents ; and I do 
not think it did, for I am not bound to believe, and, in fact, do not 
believe, that merohants are necessarily résidents and sample mer- 
chants non-residents. I can dérive no conclusion that they are from 
the law itself, or from any facts of which I can take judicial cogni- 
zance ; and no proof whatever bas been adduced, either in the form 
of affidavits or other évidence, that thèse two classes are respectively 
résidents and non-residents. 

Eepeating that it is only those clauses of sections 27, 28, 31, and 
32, of the act of April 22, 1882, which bear upon the case of the pe- 
titioner, that I bave considered, and that my ruling embraces them 
alone, I am of opinion that they are not répugnant to any provision of 
the constitution of the United States, either in form or effect, and 
that this court bas no right to discharge the petitioner from arrest. He 
must, therefore, be remanded to the custody of the sergeant of Norfolk. 

The foUowing is an abstract of the law brought in question in the 
foregoing décision : 
■'License and Tax Act of the General Assemhly of Virginia. Approved April 

^^' ^^^^- «MEECHANTS. 

"Sec. 27. Every merchant shall pay a license tax for the privilège of trans- 
iicting business in this state, to be graduated by the amount of purchases 
made by him during the period for which his license is granted. * * * 

" Sec. 28. On every license to a merchant or mercantile flrm the tax to be 
paid shall be graduated as foUows: If the amount of purchases shall not ex- 
ceed $1,000, the tax shall be $5; where purchases do not exceed $2,000, 
the tax shaJl be $10; and for ail purchases over $2,000, and less than $50,000, 
there shall be a tax of 40 cents on the $100; and upon ail purchases over 
$50,000 there shall be a tax of 10 cents on every $100 in excess of $50,000. 

3lc 4c 4t 

"SAMPLE MEROHANTS. 

" Sec. 31. Any person who shall sell, or ofEer to sell, any description of goods, 
wares, or merchandise by sample, card, description, or other représentation, 
verbal or otherwise, or any agent for the sale or collection of orders by sam- 
ple or description liât, * * * shall be deemed to be a sample merchant. 
It shall not be lawful for any person or persons to sell, or offer to sell, any 
description of goods, wares, or merchandise without iîrst having obtained a 
license therefor from the commissioner of some county or corporation, which 
license shall grant the privilège to sell anywhere in the state, and shall be 
valid one year from the date of its issue ; but if used ont of the county or cor- 
poration where granted, the clerk of the court of such county or corporation 
aliall certify thereon, with tae seal of the court afflxed, that the offlcer sign- 
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ing the said license is really the commissioner of the revenue for the district 
whereinthe license issued, and that his signature is believed to be genuine: 
provided, that it shall not be lawful for the clerk of any county or corporation 
to furnish any certidcate relating to tlie grant of a license other than in the 
manner authorized and directed by this section. Such license thus obtained 
shall be a personal privilège, and shall not be transférable, nor any abatement 
in the tax thereon allowed. No county, city, or town shall hâve the right to 
levy or collect a tax on sample marchants. Any person or persons who 
shall séll, or offer to sell, in violation of this act, shall pay a fine of $300 for 
the flrst offenee, and $500 for each succeeding offence; the informer to receive 
one-half of the fine so coUected. Nothing in this section shall be construed to 
allow aample merchanta to sell to any person other than a manufacturer or 
licensed merchant, keeper of an ordinary or eating-house, without tàking out 
the additional license required of merchants. * * « 

"TAX ON SAMPLE MERCHANTS. 

" Sec. 32. The spécifie license tax for the privilège of selling, by, sample, card, 
description, or other représentation, shall be $250, and any sample merchant 
who shall permit any person, except a duly-authorized agent or salesman, to 
sell under his license otherwise than for his exclusive use and benefit, shall 
pay a fine of $50 for each ofEence. No agent or salesman shall be permitted 
to sell, or offer to sell, as aforesaid, except he hâve with him at the time the 
license granted to the person for whom he acts, and a duly-executed power of 
attorney from said person constituting him his agent or salesman for the 
time being. Additional salesmen may be allowed under the following restric- 
tions : Tor each additional agent or salesman employed to sell aa aforesaid 
there shall be an additional tax of $50; and the said additional agent or sales- 
man shall not be permitted to sell, or offer to sell, as aforesaid, except he hâve 
with him at the time a copy of the license granted to the person for whom ho 
acts, duly certifled to by the clerk of the court from which the license was 
issuêd, under the seal of said court, and certificate from the treasurer of the 
county, city, or town 'wherein the license was obtained, and that the addi- 
tional tax required by this act has been paid, which said certificate and power 
of attorney shall be exhibited whenever required by any officer of the law or 
private citizen. * * * Nothing in this or the preceding section shall be 
construed to require any licensed merchant or manufacturer who has paid a 
license tax of not less than $250 to pay an additional tax for selling, or offer- 
ing to sell, by sample, either by himself or agents." * * * 

NOTE. 

State License Tax. Under the provisions of the constitution of the 
United States, article 1, creating the législative power of the gênerai govern- 
ment and restrieting the législative power of the several states, it has been 
judicially decided that a tax on sales is a tax on the proceeds, and not on 
the imports.(a) Requiring a license for non-resident traders to vend foreign 
merchandise is not a tax on imports or exports, (6) nor is a provision requiring 

(a) State v. Pincbney, 10 Rlch. 474. Sea Coolr (*) Sears t. Commlssioners, 36 Ind. 967; In re 

T. PennsylTania, 97 U. S. E66, Rudolph, 2 Fed. Rep. 65. 
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hawkers and peddlers to take out a license.(c) A license for the sale of 
goods, if imposed on ail persons engaged in the same business, is not incon- 
sistent with this provision ;(cî) but a license tax discrirainating against pro- 
ducts of other states is in conflict;(e) so a state cannot impose a license tax 
on & traveling agent from other 8tates.(/) A state cannot impose on prod- 
ucts of another state brought in for sale or use a more onerous burden or 
tax than upon like products of its own territory ;(sr) but an annual tax on 
ail peddlers of a certain class selling by sample is a tax on ail, irrespect- 
ive of the place of the production of the material or the manufacture, and 
is not a violation of the constitution.(ft) A state may levy a tax on bus- 
iness and persons within its limits;(î") so it may tax professions, occupations, 
and trades;(j') and such license acts are not unconstitutional.(ft) Ciougress 
may regulate licenses to carry on trade within a state for internai revenue 
purposes, yet the power of the state to tax, control, or regulate the business 
is not incompatible ;(Z) so although letters patent grant exclusive rights to 
make and vend, yet thé state may regulate the use of that right as to merely 
internai commerce or police.(OT) The United States licenses \cill not warrant 
carrying on a business in violation of a state law.(?i) State prohibitory laws 
are operative against such licenses ;(o) so a license under the internai revenue 
act is no bar to an indictment under a state law.(j?) The state may regulate 
the sale of intoxicating liquors,(g) and require a license for the same,(r) or 
prohibit the sale altogether.(s) A tax law taxing the selling of intoxicating 
liquors is inoperatlve only so far as it discriminâtes against imported wines 
and beer,(i) Cities may exercise ail powers constitutionally conferred on 
them.(M) A city ordinance regulating the sale of intoxicating liquors is not 
unconstitutional ;(») and giving a license by a municipal corporation is not 

(c) Corn. V. Ober, 12 Cush. 493. Metrop. Bd. of Excisa v. Barrie, 34 N. Y. 657; 

(d) Dlst. of Columbia T. Humason, 2 McArth. People v. Coleman, 4 Cal. 46. 

1"2. (jj) Pervear v. Com. 6 Wall. 4S0; Corn. T. 

(«) Ward V. Maryland, 12 Wall. 430 j Wood- Owens, 114 Mass. 252. 

rnff T. Parham, 8 Wall. 123; Welton v. State, 91 (j) Bartemeyer v. lowa, 18 Wall. 129 ; Glovers- 

U. s. 276; State v. North, 27 Mo. 464; but see ville v. Howell, 70 N. Y. 287; O'Dea v. State, 67 

Davis V. Dashie], Phill. (N. C.) 114 ; Guy v. Balti- Ind. 31. 

more, lOOU. S. 434; Tlernan T. Einker, 102 U. S. (r) License Cases, 6 How. 694; State v. 

123. Wheeler, 25 Conn. 290; Perdue v. Ellis, 18 Ga. 

(/) Welton V. State, 91 U. S. 276 j State 7. 686; IngersoU v. Skinner, 1 Denio, 640; Jones T. 

Browning, 62 Mo. 591. People, 14 III. 196; Santo v. State, 2 lowa, 165; 

(g-) Gny V. Baltimore, 100 U. S. 434. State v. Donehey, 8 lowa, 396 ; Corwln v. Kim. 

(A) Machine Ce. v. Gage, 100 U. S. 676. bail, 41 Mass. 359; Corwin v. Clapp, 71 Mass. 

(i) Nathan v. Loui.siana, 8 How. 73. 97; Keller v. State, 11 Md. 6i5; State v. Moore, 

(>) Nathan T. Lonislana. 8 How. 73 ; State v. 14 N. H. 451 ; State v. Peckham, 3 R. 1. 289 ; City 

Korth. 27 Mo. 4G4 ; Biddle v. Com. 13 Serg. & R. v. Ahreiis, 4 Strob. 241. 

405. (») Bertholf v. O'ReilIy, 18 Am. L. Eeg. (N. S.) 

(fc) Licenee Cases, 5 How. 504. 119; Metrop. Bd. of Excise v. Barrie, 34 N. Y. 

(0 License Tax Cases, 6 Wall. 462. 657; Andersen v. Com. 13 Bush, 485 ; Bartemeyer 

(m) Patterson v. Kentncky, 11 Chl. Leg. News, v. lowa, 18 Wall. 129 ; Béer Co. v. Massachusetts, 

183. 97 U~. S. 25. 

(«) License Tax Cases, 6 Wall. 462 ; McGnlre v (0 Tiernan v. Rncker, 102 V. S. 123. 

Com. 3 Wall. 387 ; Pervear v. Com. 6 Wall. 475. («) Logansport v. Seybold, 69 Ind. 225. 

(o) Thurlow y. Massachusetts, 6 How. 504; (») License Tax Cases, 5 How. 624; Downtng 

McGuirevrCom. 3 Wall. 387; License Tax Cases, v. Alexandria, 10 Wall. 173; Reall v. State, 4 

6 Wall. 462; Pervear v. Com. 5 WaU. 480; BlatcM. 107; Lunt'a Case,6 Me. 412. 
Bertholf v. O'ReilIy, 18 Am. L.Reg. (N. S.) 119; 
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a régulation of cominerce,(w) nor a violation of the constitution, (a;) even 
though the business extends beyond the limits of the state.(2/) 

Privilèges and Immunities. Thèse expressions, as used in article 4, 
§ 2, of the constitution of the United States, are confined to those privi- 
lèges and immunities whieh are in their nature fundamental,(a) such as pro- 
tection by the govemment ; the eujoyment of life and liberty ; the right to 
acquire and possess property, and to pursue and obtain happiness and safety, 
subject to such restraints as the government may justly prescribe for the 
gênerai good;(6) such privilèges and immunities as belong to gênerai citizen- 
ship,((?) including the right to pass freely into and through any state for the 
purposes of commerce, trade, résidence, etc.,(û!) the right to pursue a lawful 
employment in a lawful manner, and to be exempt from any higher taxes or ex- 
cises than those imposed on its own citizens.(e) Congress cannot grant privi- 
lèges to citizens of one state over those of another, and cannot give a stàte the 
power to do so. (/ ) Where the laws differ, a citizen of one state claiming rights 
in another must claim according to the laws' of that state and not Of his own.(s') 
Citizens do not by this clause acquire any pepuliar privilèges in another state 
except upon the condition on which they may be held or enjoyed by the 
citizens of such other state,(ft) The main object of this clause was to pre- 
vent each state from discriminating in favor of its own people, or against 
those of any other state ;(i) but it is not intended to secure the citizens of 
any state against discriminations made by their own state in favor of citizens 
of other states, nor of one class against another class of citizens of the same 
state. (j') A state law imposing a discriminating tax on non-resident traders 
is void,(&) but the property of a non-resident may be taxed equally with that 
of a résident. (Z) A tax on those who sell goods brought into the state and 
not owned by résidents is valid.(TO) A license on the sale of goods by non- 
resident traders is valid if there is no discrimination ;(«) so a license required 
to vend foreign merchandise is valid,(o) or for ail articles except those manu- 
factured by themselves within the limits of the ata.tei.{p)—{ED. 

(«) Chllvers v. People, 11 Mich. 43 ; Feople T. («•) Lemmon v. People, 20 N. Y. 562. 

Babcock, 11 Wend. 536. (A) Paul t. Virginia, 8 Wall. 168; Rynolds t. 

(x) Home Ins. Go. T. Angnsta City, 93 U. 8. 116. Oeary, 26 Conn. 179 ; Com. v. Milton, 12 B. Mon. 

(y) Osborne v. Mobile, 16 Wall. 482j and see 212 ; Lemmon v. People, 20 N. Y. 662. 

Home Ins. Co. t. Angnsta City, 93 U. S. 116. (i) Daris T. Plerce, 7 Mlnn. 13; Panl v. Vlr. 

(a) Corfleld v. Coryell, 4 Wash. C. C. 380. ginia, 8 Wall. 168; Ward v. Maryland, 12 Wall. 

(») Ward V. Maryland, 12 Wall. 430 ; Slanghter. 418 ; Williams v. Bruft'y, 96 U. S. 183 ; Corfleld v. 

house Cases, 16 Wall. 76; Corfleld v. Coryell, 4 CoryeH, 4 Wash. C. C. 371 i Iiemmon v. People, 

Wash. C. C. 380; Bennett T. Boggs, Bald. 60; 20 N. Y. 608. 

Com. T. Milton, 12 B. Mon. 212 ; Campbell v. (f) Com. T. Griffln, 3 B. Mon. 208 ; Bradwell v. 

Morris, 3 Har. & McH. 53S; Ward v. Morris, 4 State, 16 Wall. 138. 

Har. & McH. 330; State v. Medbury, 3 R. 1. 142; C*) Ward v. Maryland, 12 Wall. 418; Wiley v. 

Live Stock Co. V. Crescent City, 1 Abb. (U. S.) Parmer, 14 Ala. 627 ; Osborne v. Mobile, 16 Wall. 

398. 482; Mobile v. Klmball, 102 U. S. 691 ; Welton v. 

(c) Scott T. Sanford, 19 How. 680. Mlssonri, 65 Mo. 288; State v. Browning, 62 Mo. 

(i) Ward T. Maryland, 12 Wall. 430; Crandall 691 ; Webber v. Virginia, 103 U. S. 344. 

V. Nevada, 6 Wall. 49 ; Lemmon t. People, 20 N. (?) Dner t. Small, 4 Blatchf. 263 ; Battle T. Cor- 

Y. 607 ; Ex parte Archy, 9 Cal. 147 ; Willard V. poration, 9 Ala. 234. 

Feople, 6 111. 461 ; Julia t. McKinney, 3 Mo. 270 ; (m) People T. Coleman, 4 Cal. 46. 

State V. Medbnry, 3 R. 1. 142. (n) Woodruff v. Parham, 8 Wall. 123 ; Hinson 

(«) Ward T. Maryland, 12 Wall. 430; Wiley v. t. Lott, 8 Wall. 148; Mount Pleasant V. Cluteh, 

Parmer, 14 AU. 627; Oliver T. Washington &U18, 6Iowa, 646; InreRadolpb, 2Fed.Rep.66. 

11 Allen, 268. (s) Sears v. Commissioners, 36 Ind. 267. 

(/} Cbapman v. Miller, 2 Spaer, 769. (p) Seymour v. Slatej 61 Ala. 52. 
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StoUT V. COMMEECIAL UnION AsSTJBANCB Co.* 

iCirouit Court, B. Indiana. June 27, 1882 ) 

Insubakcb against Fibb — CoNTBAÇT— Conditions Construed. 

Coaditions and warranties in polioies, espeoially wliere numerous and in fine 
print, should be strictly construed against the insurer ; and if, in reading the 
written part of the policy in connection With tlie condition or warranty, there 
be doubts as to whether it was intended to include a certain hazardous article in 
the risk, the assured are entitled to the benefit of the doubt. 

Claypool é Ketcham and Martindale é Son, for plaintif. 

Harrison, Hines dt Miller and McDonald d Butler, for défendant. 

Grbsham, D. J. The Commercial Union Assurance Company, of 
London, issued a fire policy to the plaintiffs for $5,000, for one year, 

from the second day of July, 1880, for a premium of $ . The 

property covered was desçribed in the written part of the policy, 
which reads thus: "$5,000 on their stock in trade as wholesale gro- 
cers, comprising ail articles kept for sale in such stocks, in, etc., Nos. 
lOT'and 109 South Meridian street, Indianapolis, Indiana; $50,000 
total insurance. Permission is hereby granted the assured to keep 
50 pounds of gunpowder on the premises without préjudice to this 
policy." It is provided in the printed part of the policy that "if the 
assured shall keep or use gunpowder, fire-works, nitro-glycerine, 
phosphorus, saltpeter, nitrate of soda, petroleum, naphtha, gasoline, 
benzine, benzole, or benzine varnish; or keep or use camphene, spirit 
gas, or any burning fluid or chemical oils, without written permis- 
sion in this policy, then, and in every such case, this policy shall be 
void." Also, that "this company shall not be liable * * * for 
any loss caused by the explosion of gunpowder or any explosive sub- 
stance." The building and its contents were destroyed by lire dur- 
ing the life of the policy, and this suit is brought to recover the 
amount of the risk. The insurer sets up in the third paragraph of 
its answer that at and before the fire the assured had in the build- 
ing desçribed in the policy 218 pounds of saltpeter, without the in- 
surer's written consent in the policy. To this paragraph the assured 
replies that saltpeter is an article in a wholesale grocer's stock; that 
it is usually kept for sale as a part of such stock; that they had on 
hand at the time the insurance was taken, and at the time of the 
fire, for sale to their customers, and for no other purpose, from one 
to three hundred pounds of saltpeter. — that being à reasonabie 

«Reported by Chas. L. Holstein, Esi-, U. 8. Dist. A.tt'y. 
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amount and no more than their trade deinanded; and that the in- 
surer knew the assured were carrying on the business of -wholesale 
grocers at the time the risk was taken. The insurer demurs to thia 
paragraph of the answer. 

Does the written part of the policy, describing what was intended 
to be covered by the risk as "ail articles kept for sale in such stocks," 
limit or modify the condition or warranty contained in the printed 
part, which prohibits the keeping of saltpeter? There would seem 
to be no difficulty in answering this question in the affirmative, if 
permission were not given in the written part of the policy to keep 
gunpowder, that being one of the prohibited articles. There is weight 
in the argument that, by expressly mentioning gunpowder, and except- 
ing it from the condition, that it was to remain in force as to the 
other prohibited articles. On the other hand, the insurer knew at the 
time the risk was taken that it was insuring a stock of wholesale 
groceries, and in describing the property insnred language was em- 
ployed broad enough to include ail articles kept for sale in such 
stocks. Besides this, the demurrer admits that saltpeter is usually 
kept for sale by wholesale grocers, and that it was in fact an article 
in the stock of the assured at the time the risk was taken. The 
keeping of saltpeter, under thèse circumstances, should not be allowed 
to avoid the policy. The assured are entitled to a libéral construc- 
tion of the contract, the written part of which embraces ail articles 
belonging to a wholesale grocer's stock. Saltpeter, as already stated, 
belongs to such stocks ; therefore, it may be said written permission 
was given in the policy to keep saltpeter. 

Insurance companies, it is known, are in the habit of preparing 
their contracts to suit themselves, and where doubts arise in their 
construction it is not unfair to résolve thèse doubts against the 
insurer. Conditions and warranties in policies, especially where 
numerous and in fine print, should be strictly construed against the 
insurer, and if in reading the written part of the policy in suit, in 
connection with the condition or warranty which is relied on by the 
insurer, thére be doubts as to whether it was intended to include salt- 
peter in the risk, the assured are entitled to the benefit of thèse 
doubts. Franklin Ins. Go. v. Brock, 57 Pa. St. 134 ; Qrant v. Lexington 
Fire Ins. Go. 5 Ind. 28; Niagara Falls Ins. Go. v. De Graff, 12 Mich. 
124; Elliott v. Hamilton Mut. Ins. Go. 13 Gray, 139 ; Viele v. Germania 
Ins. Go. 26 lowa, 9; HaU v. Ins. Go. N. A. 58 N. Y. 292; Gitizens' 
Ins. Go. V. McLaughlin, 63 Pa. St. 485; Archer v. Merchants', etc., Ins. 
Go. 43 Mo. 432. 
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The case of Steinbach v. Ins. Co. 13 Wall. 183, is relied on io 
support of the demurrer. That was a suit on a policy against fire, 
and the subject of insurance was described in writing in the body of 
the policy as follov.'s: "On his stock of faney goods, toys, and other 
articles in his line of business contained in the brick building situ- 
ated, etc., and now in his oceupancy as a German jobber and im- 
porter. Privileged to keep fire-crackers on sale." The premium paid 
was 40 cents on the $100. Among the second class of hazards, 
classed as hazardous, No. 2, were enumerated fire-crackers in pack- 
a«]es, and it was stated that they added to the rate of premium 10 
cents on the $100; and classed as especially hazardous were fire- 
works, which added 60 cents or more to the rate, and to be covered 
were to be especially written in the policy. The fire originated in 
fire-works which the assured had in his store for sale, without written 
permission in the policy, and this being admitted he offered to prove 
on the trial "that fire-works constituted an article in the line of busi- 
ness of a German jobber and importer." The évidence was rejected, 
and the assured took the case to the suprême court on a writ of error, 
where it was affirmed. The assured insisted in this case that the 
language "other articles in his line of business as a German jobber 
and importer" covered fire-works. Itwas not claimed that fire-works 
were covered by the policy because they were an article in a stock of 
fancy goods and toys in the business of a German jobber and im- 
porter, but because they were an article in the line of Steinbach's 
business. If the business of importing and jobbing fancy goods and 
toys from Germany was a well-understood trade in weU-known arti- 
cles, like the business of wholesale grocers, Steinbach's business 
might embrace ail or less than ail the articles belonging to sueh a 
business. 

In the case at bar saltpeter is claimed to be covered by the policy ; 
not because it was an article in the stock and business of the as- 
sured, but because the subject insured was a stock of wholesale gro- 
ceries, comprising ail articles kept for sale in such stocks, one of 
which was saltpeter. I think the cases are distinguishable. And, 
further, fire-works were classed in Steinbach v. Ins. Co. as specially 
hazardous, and added 50 cents or more on the $100 tothe premium. 
This fact seems to hâve had weight with the suprême court. "They 
[fire-works] are among the goods described as specially hazardous," 
say the court in the brjef opinion written by Ghief Justice Chase, 
"and add 50 cents on the $100 to the ordinaryrate of insurance. It 
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is impossible to think they are described by the gênerai terms used 
in the policy. The insurance was at the ordinary ratea. " 

It does not appear from the policy in suit that any increased rate 
was expected for keeping saltpeter; and written permission being 
given to keep gunpowder, — a much more explosive and dangerous 
substance than saltpeter, — it would be unreasonable, if not unjust, 
to hold the policy void because the latter was kept. 

The demurrer is overruled. 



Fletoheb ». New Tobk Lipb Ins. Co.* 
{Oireuit Court, B. D. Missouri. May 1, 1882.) 

lîISUllAKCB— ApPUCATION — COKTEACTS— ETrDBNCB. 

Where a party desiriag insurance signed a. written application therefor, 
con'taining certain questions and answers conceraing matterg material to 
tlie risk, and which also contained the following agreement, viz.: " And I do 
hereby agrée tliat tlie statemeats and représentations contained in tlie foregoing 
application and déclaration shall be the basis of the contract between me and 
the said company, the fullness of which statements and représentations I do 
hereby warrant ; and that if the same, or any of them, are in any respect 
untrue the policy which may be issued thereon shall be void, and ail moneys 
which may hâve been paid on account of such insurance shall be forfeited to 
said company; and inasmuch as only the ofScers at the home o£Sce of the 
Company, in the city of New York, hâve the authority to détermine whether 
or not a policy shall issue on any applicationi and as they act on the written 
statements and représentations referred,to, it is expressly understood and 
agreed that no statements, représentations, or information made or given by 
or to the person soliciting or taking this application for a policy, or to any other 
person, shall be binding on the company, or in any manner affect its rights, 
, . ùnless such statements, représentations, or information be rèduced to writing 
and presented to the offlcers of the company, at the home oflSce, named. in thç 
above application;" and a copy of the application was attached to the policy 
when issued : lidd, in a suit on the policy, to which the défendant set up as a 
defence the fact that the application contained two false answers material tO 
the risk,, that the assured was bound by such answers, and, that oral évidence 
was inadmissible which tended to prove that such answers had been reduced 
to writing by the soliciting agent of the défendant, by whom the questions lo 
which such answers were appended had been propounded to the assured, and 
who had undertaken to insert the assured's answers ; a&d that the assured's 
answers to such questions had been true, and that he aigned the application 
Bupposing it contained the answers given by him. 

Motion for a New Trial. 
•Reported by B. F. Kex, Esq., of the St. Louis bar. 
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For report of case and charge of court see 11 Fed. Eep. 377. 

This was a suit upon a policy of insurance upon the life of C. S. 
Alf ord, deceased. The application upon which said policy was issued 
■was signed by the applicant, and contained the following clause, viz. : 

"And I do hereby agrée that the statemeuts and représentations contained 
in tlie foregoing application and déclaration shall be the basis of the eontract 
between me and the said company, the fullness of which statements and 
représentations I do hereby warrant, and that if the same or any of them 
are in any respect untrue the policy which may be issued thereon shall 
be void, and ail moneys which may hâve been paid on account of such 
insurance shall be forfeited to said company ; and inasmuch as only the ofB- 
cers at the home office of the company, in the city of New York, hâve author- 
ity to détermine whether or not a policy shall issue on any application, and as 
they act on thewritten statements and représentations referred to, it is ex- 
pressly understood and agreed that no statements, représentations, or informa- 
tion made or given by or to the person soliciting or taking this application for 
a policy, or to any other person, shall be binding on the company, or in any 
manner afEect its rights, unless such statements, représentations, or informa- 
tion be reduced to writing and presented to the offlcere of the company at the 
home office named in the above application." 

A copy of said application was attached to the policy when isSued 
and delivered to the insured. The policy was not countersigned by 
the local agent. 

At the trial plaintiff introduced évidence (ail of which was objected 
to by the défendant) tending to prove that the agent of the défendant 
who took the assured's application had examined him upon the ques- 
tions contained in said application, and bad undertaken to fîll out 
the blanks in the application with the applicant's answers ; that the 
assured answered ail questions truly, and that certain f aise answers 
contained in said application bad been inserted therein by defend- 
ant's agent without the assured's knowledge; and that the latter had 
signed the application, supposing it contained his answers as given. 

Defendant's motion for a new trial was upon the following among 
other grounds : That under the stipulations of the eontract between 
the parties it was erroneous to admit testimony of déclarations made 
to the soliciting agent ; that in the absence of évidence of fraud or 
imposition it was error to submit to the jury the question whether 
the application was knowingly signed ; that the court erted in refus- 
ing to charge that plaintiflf's testator, by accepting the policy sued 
on, with copy of the application signed by him as part thereof, was 
not bound by the statements and answers contained in it; thatthere 
was error in excluding testimony offered by défendant. 
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Carr é Reynolds, for plaintiff . 

Oterall, Juduon é Tutt, îdi: défendant. 

Treat, D. J. As heretofore stated, the pleadings led the court to 
mate many erroneous rulings concej-ning the admission and rejection 
of testimony. An effort was made in the instructions, by the consent of 
the plaintiff, to avoid such errors, the rulings having been mainly 
against the plaintiff. But the. défendant is before the court to take 
advantage of erroneous rulings, which he has a right to do. Hence this 
court, admitting its errors during the trial, must grant the motion. 

The more important propositions submitted by the défendant the 
court does not now pass upon, although its impressions with respect 
thereto are strongly against the défendant. If a foreign corporation 
transacts business in Missouri by virtue of its laws, cai^ it, by clauses 
inserted in its policy, take itself out of the force of Missouri laws ? 
It is not proper to discuss that question now. But for the errors 
committed as to the rejection and admission of testimony objected to, 
the court would so rule as to compel a décision on the main question, 
viz., whether a foreign insurance company doing business in Missouri 
can escape the conséquences of the Missouri statutes by any terms 
or contrivances, written or oral, for that purpose. It is to be regjret- 
ted that this case must be tried again, and it is to be desii*d that 
before the next trial the pleadings, by proper motion, may be made 
to raise questions of fact alone, so that the court may be duly advised 
as to what f acts are committed to the jury, reserving to the court the 
légal propositions arising. 

Motion for new trial is sustained. 



LaewblIi V, Stevens. 
{Circuit Oouri, W. D, Missouri, W. D. Octoljer, 188Q.) 

1. Ejbctment— Adverse Possession. 

To defeat the title of the plaintiil the possession of the défendant must be 
adverse — that is, in hostility to tha title of the ownér ; for if the possession is 
held by mère indulgence and by consent of the owner, and the défendant 
understood this, and aoquiesced, the possession is not adverse. 

2. Bame— Statute op LufiTATioNs— Possession must be Exclusive. 

The possession, in order to avail the défendant under the plea of the statuts 
of limitations, must be an exclusive possession, and not held within 10 years 
prior to the commencement of the suit, in conjunction with one who was thé 
real owuer. r , 
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3. BaMB— POSSESSIOK FOLLOWS TlTLE. 

The possession follows the title, and, if the owner and others are in posses- 
sion, the law cousideiB the owner as in possession. 

4. Damaobs— Mbastjhb cf. 

The damages consist of the value of the property by way of rents during the 
time the possession has been withheld. 

Keekel, D. J., (charging jury.) The plaintiff, Larwell, brings 
this action to recover the possession of real estate in Kansas City, on 
which the défendant, Stevens, résides. To make out his case he pré- 
sents sundry conveyances embracing the property in controversy. 
The objection raised on the introduction of thèse title papers having 
been overruied, it may be taken that they tend to show title in plain- 
tiff, and, if the deeds are found to be genuine, vest the title in the 
plaintiff. To defeat the title of plaintiff, the défendant pleads the 
statute of limitations ; that is, he says he has been 10 years at least 
in the actual, continuoùs, exclusive, and visible possession of the 
property sued for, and has thereby acquired such à right as will 
defeat the plaintiff 's action. In the first place it is proper to call 
your attention to the fact that the défendant must establish the fact 
of the possession claimed. The possession must also be adverse — 
that is, i.n hostility to the title of the real owner; for if the posses- 
sion is neld by mère indulgence and by consent of the owner, and the 
défendant understood this, and acquiesced, the possession is not 
adverse. A possession while so held cannot ripen into a title which 
will defeat the true owner of his right, because it is not adverse and 
hostile. As already stated, the possession, in order to avail the 
défendant, must be an exclusive possession ; that is, he must not 
hâve held it within 10 years prior to the commencement of the suit, 
in conjunction with one who was the real owner of it. If the real 
owner and the claimant of the possession, within 10 years prior to 
the bringing of the suit, had joint possession of the premises sued 
for, such a possession will not avail this défendant. The possession 
foUows the title, and, if the owner and others are in possession, the 
law considers the owner to hâve the possession. If you shall find 
from the évidence that this défendant was, at any time within 10 
years prior to the bringing of this suit, in joint possession with his son, 
and that the son was the owner, and claimed title to the property 
in controversy to the knowledge of the défendant, Stevens, then the 
plea is not good. The plea of the statute of limitations for the pos- 
session must be exclusive, and not joint, with one having the title to 
the property of which they are in joint possession. If you find from 
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he testimony that tlie title to the property in controversy was held 
by any one within 10 years prier to the bringing of this action, with 
the intention and for the purpose of giving a home to the défendant, 
and the défendant knew and consented thereto, such holding is not 
adverse, and is not in hostility to the title of the owner, and the statute 
of limitations will not avail the défendant. A title by the statute of 
limitations may be said to be the continued accretion of time from 
day to day until 10 years are complète. During ail this time the 
défendant must hâve been in open, notoriong, visible, and exclusive 
possession of the premises. In order to détermine -whether the pos- 
session was an adverse possession,- — that is, whether défendant 
claimed title in himself , — you will examine ail the acts, doings, and 
sayings of the défendant pertaining to the possession of the premises. 
Thus the aot of défendant in writing the deed of trust or mortgage by 
which the title to the premises in controversy was to be aflFeoted, is 
to be examined by you for the purpose of determining whether the 
defendant's possession was not in harmony ràther than in hostility to 
the title of the owner. The non-payment of the taxes for a great 
length of time, and the reason given for tiot making such payment, 
and the failure to pay, or offçr to pay, any part of the taxes after they 
had been paid, if such failure occurred, Insurance and dealing with 
the loss recovered, will ail be carefuUy examined by you in order to 
détermine the nature of the possession held by Stevens, and whether 
the same was adverse and in hostility to the title of the owner, or in 
harmony with it. While the title, growing up under the statute of 
limitations during the 10 years, becomes available to Stevens, if such 
possession is in hostility and not in harmony with the title of the 
owner, you may closely look at sayings and doings of the party who 
seeks to deprive the true owner of his right by mère possession in 
order to learn his intention. If such sayings and doings tend to 
nurse the young and growing title, you may arrive at a conclusion 
favorable to the défendant. But if any of thèse sayings and doings 
tend in the opposite direction, and indicate that the acquiring of a 
title by possession was not in the mind of the possessor, we may 
justly and properly arrive at an opposite conclusion, and adverse to 
the claim set np. You will thus go oyer the whole of the testimony, 
and présent your conclusions in your verdict. If you find for the 
plaintiff, you will say in your verdict what the amount of damages 
are from the day of the bringing of the suit up to the time of render- 
ing your verdict. Thèse damages consist of the value of the property 
v.l2,no.6— 36 
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by way of rente during the time the possession has been withheld. 
You will also find and state in your verdict what is the monthly value 
of the premises. If you find for the défendant, you will so state in 
your verdict. 

The juiy returned a verdict for the plaintiff. 



OSTBANDBB V. MbTJNOH. 
{dreuit Oourt, El. V. Misaoun. March, 1881.) 

1. AssiONMBNT FOB Bbnepit op Creditobs— Validitt. 

An assignment for the beneflt of créditera under a state law is void as agaizlst 
an assignée in baukruptcy under the national hankruptcy act ; but it is not 
absoluteJy void ab initio, but only subject to be avoided by proceedings taJien 
under the bankrupt act. 

2. Bamb — TiTLE m Assignée. 

The title to the estate passes to thé assignée in bankruptcy at the time of the 
conveyance of the assets to him, and the assignée under the state law ceases 
from that time to hâve any power to dispose of or appropriate them in any 
manner ; and a demand on the latter in writing for the estate is sutHcient with- 
out an application for an injunction to restrain him from disposing of the 
assets of the estate in his hands. 

In Bankruptcy. Appeal from the judgment of the district court. 

Mr. Krum, for appellant. 

McCbakt, C. J. It is well settled that an assignment for the ben- 
efit of creditors under a state law is void as against an assignée in 
bankruptcy under the national bankrupt act. But it seems that the 
assignment under the state law is not absolutely void ab initio, but 
only subject to be avoided by proceedings taken under the bankrupt 
act. 

In the présent case it appears that the assignée, under the state 
law, had taken possession of the estate and partially executed the 
assignment prior to the adjudication in bankruptcy. The assignée in 
bankruptcy, soon after being qualified and receiving a conveyance of 
the estate from the register, made formai demand in writing upon the 
assignée, , under the state law, for the estate. The latter, however, 
continued to dispose of a part of the estate by paying therefrom cer- 
tain dividends. The court below instructed the jury that this he had 
no right to do, and that he was consequently liable to the assignée in 
bankruptcy for the assets in his hands at the time the demand was 
made. It is said that the assignée in bankruptcy was ^bound to 
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enjoin the further proceedings under the state law, and Ihat he is 
therefore not entitled to recover for the amount paid out as dividends 
after demand. This point is not well taken. The title to the estate 
passed to the assignée in bankruptcy before he demanded it. From 
the time of the conveyance of the assets to the assignée in bankruptcy 
the latter was their owner, and the assignée under the state law 
ceased to hâve any power to dispose of them or appropriate them in 
any manner. It was the case of property belonging to one person, 
and found in the possession of another. No injunction was neces- 
sary. A demand was quite suffcient. There is no error in the pro- 
ceedings, and the judgment of the district court is accordingly 
affirmed. 



BCHMIDT V. FbEESB. 

: (Oireuit Court, E. D. New York. May 10, 1882.) 

1. Patï!Nts fok Inventions— Ebsbntiai, Elément Lbft Out. 

In a claim for a combination, one essential élément whereof is an intermedi- 
ate lever, a machine which omits the essential élément of an intermediate 
lever, and substitutes another, whereby the same resuit is accomplished in a 
différent manner, does not infringe the patent. 

2. Bame — Not a Coloeable Modification. 

Where the différence in the action of the two machines is suVistantial, the 
defendant's arrangement is not a colorable modification of plaintLtl's arrange- 
ment, and is not an infringement. 

F. von Briesen, for plaintiff. 

Van Santvoord é' Hauff, for ieîenà&ntB. 

Benedict, D. J. This action is for an injunction and account. It 
is based upon two letters patent for improvements in feed mechanism 
for button-hole sewing-machines. A form of machine conceded to 
be made and sold by the défendant is alleged to infringe both the 
patents set forth in the bill. The défendant dénies the infringement, 
and also disputes the validity of the patents. The first patent set 
forth in the bill is No. 197,528, dated November 27, 1877. This 
patent bas seven claims. Infringement of the second and fifth 
claims is charged, but the charge as to the fifth claim has been aban- 
doned, leaving the second claim only to be considered hère. 

The object of the invention set forth in this claim is to simplify the 
mechanism for imparting motion to the feed-wheel of a button-hole 
Bewing-machine. The spécification refers to a former patent, No. 
183,333, and states that insteadof the jointed lever described in such 
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former patent as a means of transmitting to the feed-wheel the mo- 
tion of a rotary shaft, the pateùtee bas invented a System of inde- 
pendent levers. A particular description of thèse levers is given in 
connection with drawings attached. One of thèse levers, B, which is 
pivoted to the frame of the machine, and subjected to the action of 
two toes that project from a rotary shaft, is* termed the "operating 
shaft." When this lever is oscillated by means of the rotating shaft 
its motion is transmitted to another lever, D, termed the "intermedi- 
ate lever." This intermediate lever, when oscillated by the action of 
the operating lever, in tum transmits its motion to a sliding feed-dog, 
by -which an intermittent rotary motion is imparted to the feed-wheel. 

The words of the claim are as follows: "The sliding feed-dog, C, 
combined with the intermediate lever, D, operating lever, E, and with 
the shaft, F, leaving the toes l and m substantially as specified." 
This claim is for a combination of old devices. Friction feeds, as 
distinguished from ratchet feeds, moved by a rotating shaft, hâve long 
been employed in sewing-maohines. Similar devices to those em- 
ployed by the plaintiff hâve of ten been used to produce similar ré- 
sulte. AU that is claimed to be new in the plaintiff 's invention is 
the particular combination described in the patent. 

In the machines made by the défendant the feed-wheel is made to 
rotate by the action of a sliding feed-dog, as in the plaintiff's ma- 
chine. The motion of the feed-dog is effected by the action of à rotat- 
ing shaft in connection with an operating lever, as in the plaintiff's 
machine, but the défendant dispenses with the "intermediate lever" 
which the plaintiff employs. By changing the relative position of 
the operating lever and the feed-dog, a sliding link is employed to 
transmit the motion of the operating lever to the feed-dog, instead of 
an intermediate lever. Hère lies the point of the oontroversy. The 
plaintiff contends that the sliding link employed by the défendant is 
in fact a lever, and the intermediate lever of the plaintiff's combina- 
tion, while the défendant insists that his sliding link is in no sensé a 
lever, but a différent thing, the employment of which changes the 
combination. Upoli this question my opinion is in f avor of the de- 
fendant's contention. I consider it plain that in the defendant's 
machine there is no lever intermediate the feed-dog and the operat- 
ing lever. There is a pièce intermediate the feed-dog and the oper- 
ating lever employed to transmit the motion of the operating lever to 
the feed-dog, but thdt pièce is not a lever in any sensé of the term. 
It bas no fulcrum, and its slight vibrating motion is opposite to the 
direction in which the end of the lever by which it is operated moves. 
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The plaintiff's expert disposes of this question adversely to the plaiû- 
tiff when he says (plaintiff's record, p. 177) "the necessities of the 
motion of the feed-dog alone causes the vibration of the pièce on its 
pivot." This conclusion, that the sliding link of the defendant's 
machine is not a lever, is décisive of the case so far as the patent 
under considération is concemed, for there is no évidence on whicn 
to found a conclusion that the defendant's sliding link, not being a 
lever, is nevertheless an équivalent for the plaintiff's intermediate 
lever. Indeed, reliance upon the doctrine of équivalents was ex- 
pressly disclaimed at the argument, and the case, so far as the patent 
under considération is involved, .was made to dépend upon the ques- 
tion whether the defendant's sliding link is a lever. My détermina- 
tion, tberefore, is that the plaintiff bas failed to prove infringement of 
the second claim of the plaintiff's patent of 1877. 

The complainant's second patent, No. 219,656, dated September 
16, 1879, relates to improvements on the mechanism described in 
letters patent which bave just been considered, and in patent No. 
183,333, dated October 17, 1876. The invention described in this 
1879 patent is stated to consist in "a new mechanism for regulating 
the length of stitch." Ail the mechanism covered by the second 
claim of the patent of 1879 is retained, and the necessary change in 
motion of the feed-wheel from fast to slow is effected by the interpo- 
sition between and its withdrawal from between the two contact sur- 
faces of the operating lever, E, and the intermediate lever, D, of one 
arm of an elbow lever, J, which is pivoted upon the face of the oper- 
ating lever next the face of the intermediate lever, The end of the 
operating lever, E, in contact with the intermediate lever, D, is step- 
shaped, and the arm of the elbow lever is interposed in such a man- 
ner that it partly closes or equalizes and fills ont the step, whereby 
the outline of the contact surface of the operating lever is changed, 
and, in conséquence, the vibration of the intermediate lever iS 
changed. This interposition and withdrawal of the arm of the elbow 
lever is effected by vibrating the elbow lever upon its. pivot. To this 
end its second arm is by an elastiô rod, I, connected to a lever, H, 
which is caused to swing by means of a pin, ;f, entering a groove, a, 
in the feed-wheel. 

There are three claims. The ^rsi claiin is as foUows : "The com- 
bination of the lever E and lever D with the intermediate pivoted 
elbow lever, J, and with mechanism for vibrating the said parts on 
their respective pivots, substantially as herein shown and described." 
The second claim is as follows: "The oombination of the lever. H, 
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elastic rod, I, with the pivoted elbow lever, J, and witb the levers, E, 
and D, and with mechanism, F, e, m, for oscillating the lever, E, sub- 
stantially as herein shown and described." The third claim is as 
follows: "The lever, E, having fixed contacj; portion, i, and elbow 
lever, J, in combination with the lever, D, and with the spring rod, I, 
passing through the elbow lever, J, and vidth the lever. H, grooved 
wheel, B, and actuating shaft, F, substantially as herein shown and 
described. " 

It will be observed that each of thèse claims is for a combination, 
one essential élément whereof is the intermediate lever, D, already 
notieed in considering the plaintifif's patent of 187Î. The conclusion 
already announced, that the defendant's machine bas no intermediate 
lever, affords one ground, therefore, for holding that such machine 
does not infringe the patent of 1879, because*it omits one élément 
of the combination claimed in that patent, by which motion is im- 
parted to the feed-dog, and substitutes another, whereby the same 
result is accomplished in a manner différent from that described in 
the patent. 

There are, besides, other grounds to be found in the différence 
between the ' mechanism employed by the plaintiff to secure a fast 
and slow motion of the feed-wheel, and the mechanism employed by 
the défendant to secure the same resuit. As bas been already 
notieed, the elbow lever employed by the plaintiff to change the mo- 
tion of the contact end of the operating lever is pivoted upon the 
face of the operating lever next the face of the intermediate lever, 
and moves in the direction of the contact plane. From this method 
of construction two difficulties arise. One difficulty, not wholly in- 
significant, is that the elbow lever when so pivoted is liable to work 
loose upon its pivot; another, more important, is that the free arm 
of the elbow lever may be moved by the lever. H, to interpose between 
the operating and the intermediate lever before those levers hâve 
separated sufficiently to permit such interposition, in which case 
breakage must resuit unless provision be made for a yielding of the 
parts. To obviate this difiBculty the plaintiff employs an elastic 
rod to transmit motion from the lever. H, to the elbow lever. This 
rod, by springing when the contingency suggested arises, avoids 
breakage. Both the difficulties alluded to are avoided in the defend- 
ant's machine. Instead of interposing one arm of an elbow lever, 
pivoted upon the operating lever, for the purpose of changing the 
outline of the contact surface of the operating lever, the défendant 
employs an elbow lever to inove a sliding cam upon the operating 
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lever, which cam, by sliding in the direction in whicli the part to 
which it transmits motion moves, changes the outline of the contact 
end of the operating lever, and thereby changes the speed of the feed- 
■wheel. By this arrangement the interposing pièce or cam can be, 
and is, kept steady in its slide, without danger of working loose, and 
ail danger of any obstacle being prevented to its action whenever 
moved by the lever. H, is removed. There is, therefore, no heed in 
the défendant'» machine of an elastic rod, I, such as is employed in 
the plaintifif's machine, and this feature, which is an essential élément 
of the plaintiff's combination, is dispensed with. 

The court bas been pressed to say, from an inspection of the de- 
fendant's machine, that the Connecting rod employed to transmit 
motion from the lever, H, to the elbow lever is so made as to be 
elastic ; but this cannot be said, espeoially in view of the fact that 
there is no necessity requiring the rod to be elastic, and the positive 
testimony that the rod is not a spring rod, and does not yield in the 
direction in which it transmits motion. Thèse différences in the 
action of the two machines which I hâve thus endeavored to point 
out are, in my opinion, substantial, and suË&cient to compel the con- 
clusion that the defendant's arrangement is not a colorable modifica- 
tion in form of the plaintiff's arrangement for regulating the length 
of stitch, but entitles the defendant's machine to be considered as 
Bubstantially différent from the plaintiff's, and not an infringement 
upon any of the claims of the patent under considération. 

The bill must, therefore, be dismissed, and with costa. 



Ttleb ». Gai/IiOwat and others. 
{Circuit Court, N. D. New York. April 1, 1882.) 

1. Patent for Invektions— Kkissue — EKtAKamo CLArwa. 

Where plaintiffl in obtaining a reissue introduced an inexact daim, -which if 
construed according to its natural meaning would include an invention 
broader than the one which was paade, the patent is improperly enlarged. 

2. Reissue— VoiD Glaim — Discladheb. 

One claim in a reissue may be ybid without necessarily invalidating the other 
claims. In such case it is proper to disclaim the void claim. 

George W. Hey, for plaintiff. 
H. R. Durfee, for défendants. 
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Shipman, D. J. This is a bill in equity to prevent the infrînge- 
ment of reissued letters patent granted August 5, 1879, to the plain- 
tiflf, as assignée of William Sternberg, for an improvement in cheese 
hoops. The original patent was granted to Sternberg March 21, 
1871. The object of the bill is to prevent the use of cheese hoops 
known as the "Frazer hoop," which are made under the patent 
granted to William B. Frazer January 9, 1872. 

The questions which are involved in this case, viz., the validity 
of thé plaintiff's reissued patent and the infringement by the use of 
the Frazer hoop, were decided in June, 1880, by Judge Wallace, in 
the case of Tyler v. Welch, 3 Fed. îfep, 636. At the suggestion of 
Judge Wallace, this case was heard by another judge, as it was 
thought that the recently-decided cases of Miller v. Bridgeport Brass 
Go. 3 Morr. Trans. 419, and Campbell v. Wright présent the question 
of the validity of the reissue in a new light. 

The nature of the Sternberg invention, the différence between the 
original and reissued patents in the descriptive partof the respective 
spécifications, and the method of construction of the two hoops, are 
fuUy described in Tyler v. Welch, supra. I entirely concur with 
Judge Wallace, and for the reasons which he gives in his conclusions, 
that the Frazer hoop is an infringement of the second claim of the 
reissued patent, and that there is no new matter either in the de- 
scriptive part of the spécifications or in the second claim of the reis- 
sue. This claim is a substantial reproduction in différent phraseology 
of the single claim of the original patent. The original claim was as 
foUows: "The grooved hoop. A, a, in connection with the expansible 
ring, B, substantially as and for the purpose herein specified." 

The two claims of the reissue are as foUows : 

"(1) An expansible ring or band, in connection with the upper part of a 
cheese hoop, to hold the upper edge of the bandage while being fllled with 
curd, and during the process of pressing, substantially as specified. (2) The 
combination of tiie expansible ring or band and the cheese-hoop, grooved or 
depressed sufHcient to receive said ring or band, so that it will not interfère 
with the follower, substantially as specified." 

Judge Wallace was of the opinion that the first claim of the reis- 
sue was capable of a broader construction than Stemberg's inven- 
tion warranted, but was disposed to limit the claim so that it should 
only cover the actual invention. While such limitation is in accord- 
anoe with the existing rules of construction, yet, in view of the récent 
décisions of the suprême court, and of the fact that in this case, with 
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fluch a construction, both claims of the reissue would be the same, 
but espeeiallyin viewof the late décisions, I think that such a course 
is not advisable, and that the claim should be declared void. 

The plaintiff in obtaining a reissue introduced an inexact ciaim, 
which, if construed according to its natura] meaning, would include 
an invention broader than the one virhich was made. If such a con- 
struction should be adopted the patent would be improperly enlarged. 
If on the other hand a limited construction should be given, the first 
claim would be Bubstantiallj the same as the second, and would be 
superfluous. One claim in a reissue may be void without necessarily 
invalidating the other claims. In such case it is proper to disclaim 
the void claim. O'Reilly v. Morse, 15 How. 62; Schillinger v. Gunther, 
17 Blatchf. 66. In this case there has been no unreasonable neglect 
or delay. 

Whenever the plaintiff shall hâve satisfied the court that a proper 
disclaimer has been filed in the patent-ofElce disclaiming the first 
claim in such manner as to claim only the invention as specified in 
the second claim of the reissued patent, a decree will be entered for 
an injunction against the infringement of the second claim, and for 
an accounting of profits and damages arising under said infringe- 
ment, but without costs. 



Thatoheb Heatino Co, v. Burtis and othera. 

(Circuit Court, 8. D. New York. 1882.) 

Patbkts for Impbovbmentb— Wakt op Noveltt. 

The merely advantageous bringing together of parts which do not co-oper- 
ate to produce a new resuit, and which hy their aggregation contains the 
advantages which resulted before separately in severai structures, is not a 
patentable novelty. 

B. F. Lee, for complainants. 

A. J, Todd, for défendants. 

Wallace, C. J. This action involves the validity of the first and 
second claims of the letters patent issued to John M. Thatcher for 
an improvement in fire-place heaters, bearing date June 14, 1870. 
It is conceded that thèse claims are to be construed broadly, so as 
to cover the combination of a fire-place heater having a body pro- 
jecting outwards from the mantel or frame, and a furnace-like por- 
tion in the chimney behind the mantel, with a fuel réceptacle within 
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the cylinder of the heater which will préserve a supply of unignited 
coal wMle the heater is in opération, and an opening through which 
the magazine can be fed from above, the magazine extending to this 
opening. Inasmuch as the heater was old and the fuel réceptacle 
with the described opening was old when located within an ordinary 
coal stove, what Thatcher accomplished was merely the advantageous 
location of the fuel réceptacle within the fire-place heater. As the 
complainant's expert, Mr. Brevoort, states: "The problem Thatcher 
had before him was to place this fuel magazine within the Bibb & 
Aûgee heater." 

It most be conceded that it was not obvious that such a fuel maga- 
zine could be advantagebusly employed in such a heater. Attempts 
hkd been made by others to do the same thing without satisfactory 
results, but Thateher's organization was a success, and immediately 
comûiended itself to the public. But Thateher's broad claims can- 
not be sustained. There may hâve been patentable novelty in the 
means he employed to adjust the parts in the new organization, but 
there was none in merely bringing those parts together. They did 
not perform any new function in the new arrangement. The fuel 
magazine does just the same work in the new structure it did in the 
ordinary coal-stove. AU the other parts of the fire-place heater 
operate precisely as they would if the ordinary fuel pot were used 
instead of the substituted magazine. The parts do not co-operate 
to produce a new resuit. By their aggregation the new structure 
contains aU the advantages which resided before separately in sev- 
eral structures. The new heater is therèfore a better heater than 
any which preceded it, but it does not présent a patentable combina- 
tion irrespeetive of the means employed to adjust the several parts 
into efficient relations to each other. 

As, concededly, the claims of the patent are not to be limited to 
any such combination, they must be held void for want of patenta- 
ble novelty. 

The bill is dismissed with costs. 
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The Delawarb. 

{District Covri, 8. D. Nm York. May 9, 1882.) 

1. Collision— Ddtt of Tva as to Safbtt of Tow. 

Though a vessel be anchored at an improper place, a steam-tug, with a long 
tow upon a hawser astern, is not justifled in passing her and entering a strong 
current, which is obviously likely to swing ttie tow against the vessel at an- 
chor, if there be any other legs dangerous alternative. It is the paramount 
duty of a tug to consult the safety of her tow, and to run no avoidable risk. 

2. Anchobing in Wkong Place — Not to Excuse Négligence in Steamer 

Pasbing. 

Where the steamer C. came to anchor from 1,000 to 1,500 feet to the west- 
ward of &overnor'8 Island, at the mouth of the East river, when, as contended 
by the claimant, she was 600 to 700 feet ofE the port quarter of the steam-tug 
D., having in tow, upon a hawser 390 feet long, six tiers of canal-boats, and the 
tide from the East river was at the strength of the ebb, and the danger of the 
tow's swinging against the steamer was perceived in case the steam-tug should 
proceed to cross the strong ebb tide, and there being no other reason for not 
dropping astern than the f ear that the hawsers might foui, and the steam-tug D. 
having three smaller tugs as helpers at her command, but the steam-tug never- 
theless proceeded to cross the strong current of the ebb tide under a hard 
a-port wheel, but was unable in so doing to prevent the libellant's boat in the 
fourth tier from swinging against the steamer, whereby it was sunk, held, that 
the excuse given was insuflacient ; that the tow might and should hâve been 
taken astern -, and that the steam-tug was answerable for the loas. Sdd, also, 
that it was the duty of the steam-tug, if it was believed that the steamer 0. 
had corne to anchor at an improper and dangerous place, her steam being still 
up, to give danger signais before going on, in order that the steamer might be 
notifled to change her position, there being sufficient time to do so. 

Benedict, Taft é Benedict and S. H. Valentine, for libellant. 

Beehe, Wilcox dt Hobbs, for claimant. 

Beown, d. J. The libel in this case was filed by the owner of the 
oanal-boat Cecilia, to recover damages for the sinking of his boat by 
a collision in the afternoon of July 13, 1877, with the Spanish steamer 
Carolina, lying at anchor ofif Governor's island, at the mouth of the 
East river. 

The Cecilia was one of a tow of 28 canal-boats in charge of the 
steam-tug Delaware, a powerful tug of 180 feet in length, bound from 
New Brunswick to the Stakes above Jersey City, by way of the Kilns 
and the upper bay. The tow consisted of five tiers of boats, having 
five boats in each tier, and a sixth tier of three boats, ail lashed 
together, and drawn by the Delaware upon hawsers 390 feet long. 
The entire length covered by tug and tow was about 1,180 feet. The 
Cecilia was the outer boat upon the port side in the fourth tier. The 
arrivai of such tows is usually timed so as to cross the mouth of the 
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East river at fhe last of the flood. On this trip tlie Delaware was 
belated, so that the ebb-tide from the East river, which is considerably 
earlier than the ebb from the North river, and which sets diagonally 
across towards the Jersey fiats in a southwesterly direction, was 
already at its full strength. As is usual in such cases, the tug and 
tow came up in the slack-water along the west side of Governor's 
island, and the tow, which was nearly 100 feet wide, paased about 
300 feet to the west of Castle William. As they entered the strong 
current of the ebb tide immediately after passing the fort, the tow 
was swung around to the westward, and the libellant's beat was 
carried with such force against the stem of the steamer Carolina as to 
cause bis boat tO sink almost immediately. 

The Carolina lay at anchor from 1,000 to 1,600 feet ofp the fort, 
on the line of Ellis' island, or perhaps a little above that line. Ail 
of the libellant's witnesses testify that the Carolina had come to 
anchor from a quarter to half an hour before the Delaware had 
reaohed her. Several of thèse witnesses were disinterested, compé- 
tent, and in a situation to observe carefully; espeeially the witness 
Brainard, who testified that he passed the Carolina with his tug as 
he went down to the tow from Jersey City, and that she had already 
anchored some time before the Delaware reached her. Unless thèse 
witnesses are wholly mistaken, it is clear that the Delaware was in 
fault for undertaking to go between the fort and the steamer without 
Buch arrangements as would make sure of keeping the tow from 
swinging against the steamer, 

Numerous witnesses on the part of the claimant, however, testify 
that the Carolina came up astern of the tow, and upon the west or 
port side, but at no time passed the Delaware ; and that she dropped 
her anchor unexpectedly and without warning, when her bows had 
lapped the Delaware's port quarter about up to her wheel-house, at a 
distance from her of about 600 feet to the westward, as the captain 
estimâtes, or about 700 feet, according to the pilot. The particularity 
with which the testimony on this subject is given by the différent 
witnesses makes it difficult to reject the testimony on either side. I 
can perceive no way of reconciling them except upon the supposition 
that the différent witnesses are reforring to two différent steamers, 
which seems to be rendered the more probable from the testimony 
near the close of the case, from which it appeared that the huU of 
the Carolina was red, while another steamer, somewhat astern, and 
500 or 600 feet further to the westward of the Carolina, had a black 
hull with a red streak near the water's edge. A number of witnesses 
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testify to tliis second steamer being thus anchored a little astem and 
to the westward of the Carolina, while others did not notice more 
than one; and some of the witnesses, who speak of seeing but a 
single steamer, desoribed her as having a red huU, while others speak 
of her as having a red stripe only. 

Assuming, however, the account of the matter as given by the wit- 
nesses on the part of the claimant to be true, I am, nevertheless, not 
satisfied, after a careful considération of the testimony, that the 
Delaware, and those in charge of the tow, perf ormed their whole duty 
as careful and prudent navigators, so as to exempt the Delaware 
from liability. 

The pilot States that when he saw the anchor dropped by the 
Carolina he thought there might be a collision. From that moment, 
therefore, whether the Carolina was justiâed in anchoring as she did, 
and in the place where she did, or not, the paramount duty of the 
Delaware was to secure the safety of her tow, by any and every 
means in her power, and to run no avoidable risk ; nor could she, 
except at her own péril and risk for any injury that might ensue, pro- 
ceed against the strong ebh-tide with the certain and obvions danger 
of the tow's being swung against the steamer at anchor, unless there 
were no other alternative involving less obvions danger. The Jessie 
Russell, 5 Ped. Eep. 639; The Brooklyn, 2 Ben. 547, 552-3; The 
Baltic, Id. 452; The Lady Franklin, 2 Low. 220. The fault of the 
Carolina, if fault there was, would not in such a case be any defence 
to the Delaware, if the latter had still left any practicable means of 
avoiding the péril. The Atlas, 93 U. S. 302; The Juniata, Id. 337. 

I am satisfied from the évidence that the Delaware was not, in thia 
case, precluded from any other alternative than going on at the évi- 
dent risk of the tow's colliding with the Carolina ; but that she might 
and should, as the most pnadent course, hâve permitted her tow to 
drop astem ; and that with the help at the command of the Delaware, 
and in the oircumstances and positions of the vessels, there was noth- 
ing to prevent this being safely done. The Carolina was some 600 
or 700 feet distant to westward from the Delaware, and lapped her 
nearly half her length. The other steamer was but little astern of the 
Carolina, and 400 or 500 feet further to westward. The Delaware 
had not ported her wheel at this time, but was heading for the bat- 
tery, and her helm was not ported so as to turn eastward against the 
ebh-tide, as the libel allèges, and as the captain and pilot both testify, 
until the Carolina was thus seen to drop her anchor. The hawser 
was 390 feet long ; so that the head tier of the tow had not reached 
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the Carolina at that time, and had plenty of apace to keep clear ol 
both of the two steamers at anchor had the Delaware stopped and 
allowed the tow to drop astern. The only reason assigned by the 
pilot for not stopping was that the hawser might thereby hâve fouled. 
There were at the time two other small tugs, one on each side of the 
hawser tier of the tow, as well as the Jessie, a third helper, on the 
starboard side of the Delaware. With thèse helpers, which were able 
to maneuver quickly, I cannot believe that there would hâve been any 
difficulty in guiding the tow backwards out of any danger had the 
Delaware preferred not to take the risk of keeping on, notwithstand- 
ing the unexpected anchoring of the Carolina off her port, quarter. 
From some cause not explained the Delaware was behind time, so as 
not to pass Governor's island and the mouth of the East river upon 
the last of the flood, as was intended, and as she ordinarily would hâve 
done. The Carolina may hâve been at fault in anchoring at the place 
and' time she did; it was allowable for her to anchor within 1,200 
feet of the fort. There was no one to represent her case upon this trial, 
and upon the évidence hère given it is not certain that she was not 
that distance from the fort. But if her casting anchor at the time 
and place she did was an act of certain danger to the Delaware and 
her tow, signais might hâve been easily given to her from the Dela- 
ware, which was not done. Had they been given, and had the dan- 
ger been obvious, it can hardly be supposed that the Carolina would 
hâve changed her position, as she had steam up, and there was suffi- 
cient time to do so before the collision occurred. O'Neil v. Sears, 2 
Spr. 52; The Pétrel, 6 McLean, 491. 

It must be held, therefore, that the Delaware kept on her course 
voluntarily, instead of dropping astern, as she might and should hâve 
done, and that she trusted to her own ability to proceed and keep 
her tow clear of the steamer. She must therefore be held answerable 
for the resuit. The Scots Greya, 5 Fed. Eep. 369. 

One of the helpers, after considérable delay, proceeded, though too 
late, to the port side of the tow to assist in shoving it more to star- 
board. No reason appears why this was not done earlier. 

On the whole, as the libellant's boat was free from blâme and 
completely subject to the navigation of the Delaware, I think the 
latter must be held answerable for the loss. 

The libellant should hâve judgment, with costs, with a référence to 
compute the damages. 
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The George H. Dbntz. 
(Biariet Court, B. 1). Nm York. June 26, 1882.) 

iNBViTABiiE Accident — Adopting Dangkrotjs Course. 

Where the pilot of a vessel, without necessity, adopts a dangerous course^ 
and fails in his purpoae, he must bear the responsibllity. 

W. W. Gooâ/rich, for libellant. 

Carpenter é Mosher, for the Insurance coiûpany, co-libellant. 

E. G. Davis, for claimant of the tug. , 

Bbnedict, D. J. I am of the opinion that upon the évidence ît 
cannot be held that the tug proceeded against bas excused herself for 
moying soi near the South Brother island, in Long Island sound, with 
her tow, that the libellant's boat brought up on the rocks. The only 
excuse attempted to be proved is the breaking of the propeller's rud- 
der chain. The positive évidence in regard to the breaking of the 
chain aeems sufficient to prove that the chain did break ; but when it 
broke is not so clear. The failure, at the time of the accident, to men- 
tion the breaking of the chain, the circumstances under which the pilot 
in charge of the propeller left her, and the omissioja tô mention the 
breaking of the chain in the answer as originally filed, nor until a sec- 
ond answer was compelled by exceptions, bave led me to the conclusion 
that the breaking of the rudder chain was not the cause of the acci- 
dent. I hâve not overlooked the testimony of the pilot as to his 
mention of the chain at the time of the accident, but plainly he did 
not state what he says he did; or if he did, then the statement was 
not true, for at that time the chain was not broken. The real cause 
of the tow's hitting the rocks, no doubt, was a misconception on the 
part of the pilot of the propeller in respect to his location. But the 
same resuit foUows from the testimony of the pilot of the tug ; for, 
according to the pilot, he met a sailing vessel which crowded him 
into a tight place, and compelled him to port his wheel, and brought 
him south-west of the passage between the Brothers, so that a sharp 
sheer was necessary in order to regain his proper position. In mak- 
ing this sheer his rudder chain broke, and before he could repair his 
chain he was too near the rocks to clear them. This statement 
shows that the pilot held on his course, porting his helm for the sail- 
ing-vessel, in force of the passage between the Brothers, when he 
should hâve stopped. By holding on and porting, he placed himself 
in a positioh, according to his own statement, where, if his rudder 
chain happened to break, he must go ashore ; and sUch an accident 
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Î8 not infrequent, as the testimony shows. There was no necessity 
for him to take this risk. The maneuver was dangerous, as the 
resuit proved. Having without necessity adopted a dangerous course, 
and having failed, he must bear the responsibility. 



Ukiteb States v. Bose. 
Idreuit Court, 8. D. New ïork. June 7, 1882.) 

1. BmPFrafl — Obtahîiiig Emplotmbnt fok Seameit. 

A person who is not a sbipping commissioner is not authorized to charge anj 
fee for shipping seamen. 

2. Bamb— Penalty. 

In an action for the penalty for shipping seamen without authority, and 
demanding a rémunération therefor, jt is for the défendant to show bimself 
within the exception stated in the act of congress. 

The V. S. Dist. Atty., for plaintiff. 

Goodrich, Deady é Platt, for défendant. 

Wallaoe, C. J. It was error to require the plaintiff to show any- 
thing further than that the rémunération demanded by défendant for 
obtaining employment for the seamen was of a prohibited character. 
This was shown when it appeared that the défendant was not a shipping 
commissioner, and therefore was not authorized to charge any fee for 
shipping seamen. Conceding, for the purpose of this case, that the 
penalty is not recoverable when the seamen are shipped in vessels of 
the class mentioned in the act of June 9, 1874, it was for the défend- 
ant to show himself within the exemption, and it was not incumbeni 
on the plaintiff to négative the existence of the exculpating facts. 
Spieres v. Parker, 1 Term, 141; Sheldon v. Clark, 1 Johns. 613; Ben» 
net T. Hurd, 3 Johns. 438 ; Hart v. Cleis, 8 Johns. 33. 

Motion for new trial granted. 
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Le Gband V. TJnitbd States. 

(Circuit Court, B. D. Texas. July 6, 1882.) 

CoNSTiTUTioNAL Law— Amendmbnts Inhxbitino Statb Législation. 

Where a state has been guilty of no violation of the provisions of the thir- 
teentli, fourteenth, and flfteenth amendments to tiie constitution of the United 
States, no power is conferred on congress to punîsh private individuals ■who, 
acting without any authority from the state, and it may be in défiance of law, 
invade the rights of the citizen which are protected by such amendments. So, 
■where an act of congress is directed exclusiveVy against the action of individ- 
uals, and not of the states, the law is broader than the amendments by which 
it is attempted to be justifled, and is without constitutional warrant. 

Error to the District Court for the Eastem District of Texas. 

On October 11, 1881, the United States attorney for the eastern 
district of Texas âled an information against Israël Le Grand, the 
plaintiff in error, William Eidley, and William Laney, in which it 
was charged that on May 31, 1881, in the county of Camp, and 
■within the eastern district of Texas, the plaintiff in error and the said 
Eidley and Laney did conspire together and go in disguise upon the 
premises of one.Dennis Bolton, a free maie citizen of the United 
States, and of the state of Texas, who was of the African.race and 
descent, and of the black complexion, for the purpose of depriving 
him of the equal protection of the laws of the United States and of 
the state of Texas on account of his said race and color, and especially 
for the purpose of depriving him, the said Bolton, on account of his 
said race and color, of his right and privilège to give évidence in a 
certain criminal prosecution pending before one J. T. Covington, a 
justice of the peace of said county of Camp, in the name of the state 
of Texas, against the said William Eidley and one Eobert Carr, and 
to prevent the said justice of the peace from giving and securing to 
said Dennis Bolton the equal protection of the laws, to-wit, the right 
to testify in behalf of the state of Texas in said criminal prosecution, 
and to prevent the said justice from securing to him, the said Bolton, 
immunity from personal danger from and at the hands of said Eidley, 
Le Grand, and Laney; and that said défendants, for the purpose of 
effecting said conspiracy, having gone upon the premises of said 
Bolton, did upon said premises assault and shoot and infliot great 
bodily harm upon the person of the said Bolton. Only one of the 
défendants named in the information — namely, the plaintiff in error 
— ^was arrested by the marshal. He was arraigned, and pleaded not 
v.l2^no.7— 37 
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guilty, and was put upon trial. The jury returned a verdict of guilty, 
and he was adjudged by the court to pay a fine of |500, and to be 
imprisoned, at hard labor, for the term of five years in the peniten- 
tiary at Chester, in thé state of Illinois. This writ of error is prose- 
cuted to reverse that judgment. 

Charles A. Culherson, for plaintiff in error. 

Edward Quthridge, U. S. Atty., for the United States. 

Woods, Justice. Many points haye been presented by counsel 
for the plaintiff in error, in which a reversai of the judgment is de- 
manded. Some of them are based upon aiUeged errors of the court in 
its charges to the jury. As the charges complained of are not incorpo- 
rated in any bill of exceptions, but are inserted by the elerk without 
any autheûtication by the judge, they are not properly presented, and 
cannot be considered. There are, however, other grounds properiy 
presented by motion in arrest of judgment, upon which a reversai of 
the judgment is asked. I am of opinion^ that one of th«se grounds is 
well taken ; and as it is not only fatal to the judgment in this case, 
but also to any prosecution in a United» States court for the acts 
charged in the information, it will be alone considered. The ground 
referred to was in substance as follows : Because the act of congress 
upon which the prosecution rests was passed without any constitu- 
tional warrant. 

The law, the violation of which is charged in the information, is 
that part of section 2 of the act of April 20, 1871, (17 St. 13-14,) 
which now constitutes section 5519 of the Eevised Statutes of the. 
United States. It déclares: 

"If two or more persons in any state or territory conspire or go in disguiise; 
on the highway or on the premiges of another, for the purpose of depriving, 
either directly or indirectly, any person or elass of persons of the equal pro- 
tection of the laws, or of equal privilèges and iinmunities iinder the laws, or 
for the purpose of preventing or hindering the constituted authorities of any 
state or territory from giving or securing to ail persons within such state or 
territory the equal protection of the laws, each of said persons shall be pun- 
ished by a fine of not less tlian $500 nor more than $5,000, or by imprison- 
ment with or without hard labor not less than six months nor more than six 
years, or by both said fine and imprisonment." 

The plaintiff in error insists that the constitution of the United 
States nowhere confers on congress the power to pass such an act, 
and the question for solution, therefore, is under what clause of the 
constitution, if any, can this législation be sustained. 

The fifteenth amendment can hâve no application. That amend- 
ment relates to the right of citizens of the United States to vote. It 
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dôee not confer the right of suffrage on any one. it merely invests 
citizens of the United States with the constitutional right of exemp- 
tion from discrimination in the exercise of the élective franchise on 
account of race, color, or previous condition of servitude. U. S. v. 
Reese, 92 U. S. 214; U. S. v. Cruikshank, 92 U. S. 542; S. C. 1 

Woods, 322. 

Section 5519 of the United States Revised Statutes bas no référ- 
ence to this right. The right guarantied by the fifteenth amend- 
ment is protected by sections 4 and 5 of the act of May 31, 1870, 
(16 St. 141;) sections 5506, 5507, Eev. St. 

It requires no argument to show that a law which, according to 
the theory of the prosecution, and which in fact is intonded to pro- 
tect among other things the right of the citizen to give évidence in 
the courts, cannot be based on an article of the constitution which 
simply protects the right of the citizen to the élective franchise 
against discrimination on account of his race, color, or previous con- 
dition of slavery. Nor can authority for this législation under review 
be found in the fourteenth amendment to the constitution. The only 
part of that amendment which can hâve any bearing upon the ques- 
tion in hand is the first and fifth sections. The first section déclares : 

"AU persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the states wherein 
they réside. No state shall make or enforce any law wliich shall abridge the 
privilèges or immunities of citizens of the United States ; nor shall any state 
deprive any person of life, liberty, or property without due process of law, 
nor deny to any nerson within its jurisdiction the equal protection of the 
laws." 

The .fifth section déclares: "The congress shall hâve power to 
enforce by appropriate législation the provisions of this article." 

It is perfectly clear, from the language of the first section above 
quoted, that when a state has been guilty of no violation of its pro- 
visions the section does not confer on congress the power to pun- 
ish private individuals who, acting without any authority from the 
state, and it may be in défiance of its laws, invade those rights of the 
citizen which are protected by the amendment. 

The scope of the two sections of the amendment above quoted has 
been defined in the suprême court of the United States in several 
cases. Thus, in V. S. v. Cruikshank, 92 U. S. 542, it was declared 
by the court, Mr. Justice Miller delivering its opinion, that the four- 
teenth amendment prohibits a state from depriving any person of life. 
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liberty, or property without due process of law, or from denying tb 
any person the equal protection of the laws ; but this provision does 
not add anything to the rights of one citizen as against another. It 
simply furnishes an additional guaranty against any encroachment 
by the states upon the fundamental rights which belong to every cit- 
izen as a member of society. The duty of protecting ail its citizens 
in the enjoyment of an equality of rights was ôriginally àssumed by 
the states, and it still remains there. The only obligation resting 
upon the United States is to see that the states do not deny the right. 
This the amendment guaranties, and no more. The power of the na- 
tional government is limited to the enforcement of this guaraiity. Bo, 
in Virginia V. Rives, 100 U. 8. 813, it was declared by Mr. Justice 
Strong "that the provisions of the fourteenth amendment [those 
àbove quoted] bave référence to state action exclusively, and not to 
any action of private individuals." So, also, in U. S. v. Cruikskank, 
1 Woods, 316, it was declared by Mr. Justice Bradley, speaking of 
the same provision of the fourteenth amendment: 

" It is a guaranty of protection against the acts of the state government 
itself. It is a guaranty against the ëxertîon of arbitrary and tyrannical power 
on the part of the goveniment and législation of the state, not a guaranty 
against the commission of individual offences; and the power of congress, 
whether express or implied, to legislaté for the enforcement of such a guar- 
anty does not extend to passage of laws for the suppression of crime within 
the states. The enforcement of thé guaranty does not require or authorize 
congress to perform the duty that the guaranty itself supposés it to be the 
duty of the state to perform, aiid which it requires the state to perform." 

Eecurring to section 5519 of the Eevised Statutes we find that it 
is directed exclusively against the action of individuals, and not of 
the states; "if two or more persons in any state or territory con- 
spire or go in disguise upon the highway or premises of another," 
etc. And the information in this case, which follows the statute, 
charges an oflfence against three private individuals. It is, therefore, 
évident that no warrant can be found in the fourteenth amendment 
for the passage by congress of section 5519 of the Eevised Statutes. 

The thirteenth amendment déclares that "neither slavery nor in- 
voluntary servitude, except as a punishment of crime whereof the 
party shall bave been duly convicted, shall exist within the United 
States, or any place subject to their jurisdiction. Congress shall 
bave power to enforce this article by appropriate législation," Does 
this amendment clothe congress with the authority to pass the sec- 
tion under considération? It may be cônceded that this amendment 
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gives power to congress, not only to protect the personal freedom bf 
the enfranchised citizens, but to remove from them every badge and 
restraint of slavery and involuntary servitude. 

Congress bas by virtue of this amendment declared\"tbat ail per- 
Bons witbin the jurisdiction of the United States shall bave the same 
right in çvery state and territory * * * to give évidence * * * 
as is enjoyed by white persons." Act of May 31, 1870, § 16, (16 St. 
144; Eev. St. 1977.) The power of congress to do this bas been reeog* 
nized by at least two of the justices of the suprême court. Mr. Justice 
Swayne in U. S. y. Rhodes, 1 Abb. (U. S.) 28, ànd Mr. Justice Brad- 
leyin U.S. v. Cruikshank, 1 Woods, 308. Conceding, then, that coh* 
gress had the power by virtue of the thirteenth amendment to confer 
on the persons enfranchised th.ereby the same right to tesjtify as is 
enjoyed by white persons, and to puni sh the invasion of that right; 
the question remains, has that power been exercised by appropriate 
législation by the passage of section 5519 of the Eevised Statutés? 

I f eel constrained by the authority of the suprême court of the 
United States to say that it has not. 

Under the section referred to, it would be an offence for two or 
more white persojis to conspire, etc., toprevent anotber white person 
from enjoying the right and privilège of testifying in a court of jus- 
tice. It would be an offence for two or more colored persons, enfran- 
chised slaves, to conspire with the same purpose, against a white cit- 
izen, or against a colored citizen who had ever been a slave. It is, 
therefore, perf ectly clear that thelaw is broader than the amendment 
by which it is attempted to be justified. It covers caseis both witTiin 
and outside of its provisions. The law under which two or more free 
white men could be punished for oonspiring to deprive another free 
white man of the right to testify.'cannot be based on the amendmeïit 
which prohibits slavery and involuntary servitude. 

The thirteenth amendment does not, therefore, authorizè the law in 
question. ,. 

Upon this question the case of V. S. v. Reese, 92 U. S. 214, is in 
point. In that case the suprême court had under considération the 
constiutionality of the third and fourth sections of the act of May 31, 
1870, (16 St. 140; Rev. St. §§ 2007, 2008, 6506.) 

The third section of this act made it an offence for any judge, in- 
spector, or other ofiScer of élection whose duty it was under the cir-" 
cumstances therein stated to receive, count, etc., a vote of any citizen» 
to wrongfully refuse to receive and count tbe same; and the fourth 
section made it an offence for any person, by force, bribery, etc., or 
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other unlawful means, to hinder or delay, etc., any citizen from doing 
any act required to be done to qualify him to vote or from voting at 
any élection. 

The attempt was made to sustain thèse sections as warranted by 
the fifteenth amendment to the constitution of the United States. 
But the suprême court held it not to be appropriate législation under 
that amendment. The ground of the décision was that the sections 
referred to were broad enough, not only to punish those who hindered 
and delayed the enfranchised colored citizen from voting on ac- 
count of his race, color, or préviens condition of servitude, but also 
those who hindred and delayed the free white citizen. The court, 
speaking by Mr. Chief Justice Waite, said : 

"It would certainly be dangerous if the législature could not set a net large 
enough to catch ail possible ofîenders and leave it to the courts to step inside 
and say who could be rightf ully detained, and who should be set at large. 
This would to some extent substitute the judicial for the législative depart- 
ment of the government. The courts enforce the législative will when ascer- 
tained if within the constitutional grant of power. But if congress steps out- 
side of its constitutional limitation and attempts that which is beyond its 
reach, the courts are authorized to, and when called upon must, annul its en- 
croachmenta upon the reserved rights of the states and the people. And the 
court declared that it could not lirait the statute so far as to bring it within 
the constitutional power of congress and con ;luded. "We must theref ore décide 
that congress has not as yet provided by appropriate législation for the pun- 
ishment of the offence chai-ged in the indictment." 

This décision is directly in point and shows that the section of the 
law upon which the information in this case is based is not warranted 
by the thirteenth amendment. It is true that the information allèges 
that the défendants conspired against Bolton on account of his race 
and color. But the act of congress cannot be helped by the informa- 
tion. If the law is witbout constitutional warrant, no averments of 
the pleader can give it vitality. There is only one other clause in the 
constitution of the United States which, in the remotest degree, can 
be supposed to sustain the section under considération. I refer to 
section 2 of article 4, which déclares the citizens of each state should 
be entitled to ail the privilèges and immunities of citizens of the sev 
eral states. But this section, like the fourteenth amendment, is di- 
rected against state action. Its object was to place the citizens of 
each state upon the same footing with citizens of other states to 
telieve them from the disabilities of alienage in other states, and 
inhibit diacriminative législation against them by other states. Paul 
V. Virginia, 8 Wall. 168. It was never supposed that under it con- 
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gress could pass a law -which would punish anyprivate citizen for M 
invasion of the rights of his fellow-citizen conferred by the stàtè of 
■which both were résidents. 

I hâve, therefore, been unablq to find any oonstitutional authority 
for the enactment of section 5519 of the Eevised Statutes. The dé- 
cisions of the suprême court above referred to leave no constitutional 
ground for the act to stand on. 

As, therefore, there is no valid law by which the judgnient of the 
district court in this case can be sustained, its judgment must be re- 
versed and the cause remanded with directions to discharge the pris- 
oner. 

CoNSTiruTiONAB I*AW ^Thirtebnth Amendhent. Article 13 of the 
amendmènts tô the constitutiott of the United States was net intended to 
afford relief to parties unlaw£ullydq)rived of their liberty; its purpose is sat- 
isfled when such restralnt is rendered illégal, (a) The object of this amend- 
ment was to deprive both oongFess and the respective states of the power to 
reduce any person to the condition of sl^very or involuntary servitude, except 
as a punishmeat for erime;(6) the tenu servitude having a larger signiûcance 
than slavery.(c) The utmost effect of this amendment is to déclare the col- 
ored as free as the white race, and to give them nothing more than free- 
dom •,(d) and is a positive prohibition of slavery.(e) That personal servitude 
was meant is shown by the use of the word " involuntary ,"(/) which indudes 
an indenture of apprenticeship in violation of state law.(fl') The second sec- 
tion of this amendaient authorizes congress to pass such laws as are 
appropriate, but not to annul state laws or control their opérations ;(^) and 
imports nothing more than to uphold the emancipating section and prévint 
a violation of the liberty of the enfranchised ^ace,(^) and any législation which 
practically tends to secure the full enjoyment of personal freedom is appro- 
priate.{j') So, a law which only permits the same class of persons to testify 
against a blaek man in a matter where personal property is concerned, tends 
to enforce this amendment.(ft) This amendment does not authorize congress 
to pass laws for the punishment of ofEences against persons of the colored 
race — that belongs to the state government.(Z) 

rouBTEENTH AMENDMENT. Tho main purposc of the fourteenth amend- 
ment was to establish the citizenship of the negro ; to secure to the colored 
race the beneflt of the freedom previously aceorded to them. (a) It does not 
add anything to the rights of a citizen as against another, but only furnishes 

(o) People V. Brady, 40 Cal. 198. See In re Par. (g) Matter of Tnrner, I Abb. U. S. 84. 

rott, 1 Ped. Rep. 481. (A) People v. Brady, 40 Cal. 198. 

(6) People V. Washington, 23 Cal. 658. (i) Bowlln T. Corn. 2 Bush, 6. 

(c) Slaaghter-honse Cases, 16 Wall. 69; Matter CJ) People v. Washington, 38 Cal. 658. 

of Tnrner, 1 Abb. U. S. 84. (fc) U. S. T. Rhodes, 1 Abb. U. S. B4î People T. 

Ci) Bowlin v. Oom. 2 Bash. 6. Washington, 33 Col. 658. 

le) U. s. T. Cruikshank, 92 U. S. 543j S. 0. 1 {/) U. S. v. Cruikshank, 1 Woods, 303. 

Woods, 308. (o)Slanghter.h0U8e Cases, 16 Wall. 36; Frasher 

(/) Slaaghter-honse Cases, 16 Wall. 69 ; Matter T. State, 3 Tex. Ct. App. 267. 
ef Tarner, 1 Abb. U. S. 84. 



68é 



FEDBBAL BEPOBTEB. 



a guaranty of protection against the acts of the stalo government;(6) but not 
a gnarant; against the commission of individnal offeuçes ;(c') and lias référ- 
ence to state action exclusively, and not to any act of private individuals.((?) 
It is an inhibition on the states denying lo them the power to deprive citi- 
zens of the equal protection of the laws, and giving to congresa the power to 
enforce the provi8ion.(e) It applies to ail the instrumentalities and agenciea 
employed in the administration of its government, ita executive, législative, 
and judicial departments, and to the subordinate législatures or divisions of 
its counties or cities.(/) By this amendment congress had the right to pass the 
civil-righta bill, which is constitutional ;{g) but it can bnly legislate in protec- 
tion of the rights of citizens of the United States, as such;(7i) and it waa not 
intendéd to transfer the protection of ail civil rights to the fédéral govern- 
ment, nor to bring within the power of congress the entire domain of civil 
rights heretofore belonging exclusively to the several 8tates.(t) Privilèges 
and immunities as mentioned in this amendment includea auch as are derived 
from or recognized by the eonstitutioni(j) and are not identical with those re- 
terred to in section 2 of article 4 of the constitution ;(ft) nordoes this amend- 
ment add to the privilèges and immunities existing at the time of its adop- 
tion.(î) States may pass laws to regulate the privilèges and immunities of its 
own citizens provided they do not abridge the privilèges and immunities of 
citizens of the United States.(TO) So they may pass laws for the protection of 
the lives, health, and property of their citizens, («) as laws prohibiting misee- 
genation.(o) So the state may regulate the right to practice a profession, as of 
the law, or medicine,(j?) or the right to sell intoxicating liquor3,(g') or the 
right of flshery,(r) or the right to trial by jury;(s) or it may legislate as to the 
rules of évidence •,{t) and may exclude Chinese from the right to testify where 
a white man is a party;(M) and for or against negroes, equally with whites. 
under the civil-rights bill ;(tj) so a state may impose a more severe punish- 
ment for adultwy or fornication where the parties are of différent races,(to) or 
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R. R. 181. 
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(w) Ford V. State, 53 Ala. 160; ElUa v. State, 42 
Ala. 62B ; Green v. State, 58 Ala. 190. 



LB GBAND V. UNITED STA.XES. 



685 



may Inflict a penalty on a white person for marrying a negro,(a;) or it may pro- 
vide for the éducation of colored children in schools distinct from schools for 
■white children.(j() This amendment does not relate to territorial or munic- 
ipal arrangements, or political subdivisions made for différent portions of the 
state.(0) 

FiFTEENTH Amendment. ThiS amendment invests citizens of the Uniteiï 
States with a new right within the protecting power of congress.(a) It takes 
away thé authority of the state to discriminate against citizens of the t/hited 
States on account of race, color, or prevîous condition of servitude ;(6) l^ut the 
power of the state upon ail other grounds, iacluding that of sex, remains in- 
tact.(c) It dpes not confer the right bf suffrage on any 0Tie;(d) but its adop- 
tion rendered inoperative a provision in the then-existing constitution' :of a 
state whereby the right of suffrage was limited to the white race, (e) By'this 
amendment ail persons bom in the United States are citizens thereof and capa- 
ble of beeoming voters, but the provision is not self-exé(iuting.(/) The pro- 
visions of this amendment extend to a statute conflning sélections of jurors 
to persons possessing the qualifications bf electx)rs.(s^) And thfe exclûsioiï of a 
citizen of African descent from the grand jury and feom th© petit jury, is a 
violation of their Personal rights.(A)— [Ed. < : 
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United States v. Childbr3. 

{District Court, V. Oregon. June 27, 1882.) 

Géant to thb Northeen Pacific Raii.eoad Compant. 

By the act of July 2, 1864, (13 Bt. 365) the odd-numbered sections along the 
Une of the Northern Pacific Railroad Company, for 40 miles on either side of the 
Une in the territories and 20 miles in the states, is set apart and devoted to 
construction of the road of said corporation ; but said act is not a présent 
grant of said lands to said corporation, but only in effect an agreement or pro- 
vision thflt the same shall be conveyed to it absolutely when and as f ast as any 
25 miles of said road is constructed and accepted by the United States ; and in 
the mean time the légal title to the unearned and unpatented sections is in the 
United States, who may, theref ore, maintain légal proceedings against any one 
that unlawf uUy cuts timber thereon. ■ 

Information for Cutting Timber on Public Lands. 

J.F.WaUon,tov -plaXnii^. 

Dbadt, D. J, The défendant is aocused by the information herein 
of the crime of cutting timber on the public lands of the United States, 
-within the jurisdietion of this court, with the intent to dispose of the 
same, contrary to the statute of the United States. The défendant 
pleads "not guilty," and submits the case to the court for judgment 
upon the following statement of facts, which it is agreed between him- 
self and the district attorney shall stand and be çonsidered as the 
spécial Verdict of a jury, duly found and given iû the case, upon a 
irial of the issue made by said plea, to-wit : 

" That the défendant, in tke year 1880, went upon the north-east j of sec- 
tion 1, of township 2 north, range 8 east, of the Wallamét meridian, situate 
on the south bank of the Columbia river, near Shell Rock, about 12 miles 
above the Cascades, in the eounty of Wasco, and state of Oregon, under a con- 
tract with the Northern Pacific Kailroad Company to purchase the same of it 
in flve years thereafter, with a permit therein to eut timber thereon for the 
improvement of the premises ; that the défendant built a house thereon and 
constructed a flume upon which to float wood to the river, and afterwards 
sold lus improvements upon the premises to a third person for $1,000, and 
abaiidoned them; that during his occupancy of the premises he eut about 600 
treee from about 10 acres of the same, from which he made about 1,200 cords 
of firewood, that he boated to the Dalles, a distance of about 28 miles, and 
sold it for $4,800 ; that said timber was worth while uncut about 50 cents a 
tree, or 25 cents a cord; and that the premises are within the limits of the 
grant to the Northern Pacific Eailroad Company, as provided in sections 3 
and 4 of the act of July 2, 1864, (13 St. 365,) granting lands to aid in the con- 
struction of said railway, but being as yet ' unearned ' and unpatented because 
• not opposite to and coterminous with' any ' complète section ' or portion of 
the road of said corporation." 
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By section 3 of said act of July 2, 1864, it is provided "thaï there 
be and hereby is granted to the Northern Pacific Eailroad Company, 
its successors and assigna, for the purpose of aiding in the construc- 
tion" of its road and telegraph line to the Pacific coast, the odd-num- 
bered sections of the public lands of the United Stated for 40 miles 
on each side of the line of said road, through the territories, and 20 
miles through the etates, not otherwise appropriated "at the time the 
line of said road is definitely fixed, and a pilât thereof filed in the 
ofSce of the commissioner of the gênerai land-office;" and by section 
4 it is further provided "that whenever said Northern Pacific Eail- 
road Company shall bave 25 consécutive miles of any portion of said 
railroad and telegraph line ready for the service contemplated" by 
the act, and that f act shall be made to appear to the président by 
report of commissioners, as therein provided, "patents of lands afore- 
said shall be issued to said company confirming to the said eompany 
the right and title to said lands situate opposite to and coterminous 
v?ith said completed section of said road; and frolh time to time, 
•whenever 25 additional consécutive miles shall hâve been constructed, 
completed, and in readiness, as aforesaid, and verified by said com- 
missioners to the président of of the United States, then patents shall 
be issued to said company conveying the additional sections of land, 
as aforesaid, and so on as fast as every 26 miles of said road is com- 
pleted, as aforesaid:" provided, that only 10 sections of land per mile 
"shall be conveyed to said company" on thé line of the road east of 
the western boundary of Minnesota until thé whole of said road east 
of said boundary is finished. 

Section 6 of the act provides that the président shall cause the 
lands to be surveyed for 40 miles in width on both sides of said road, 
"after the gênerai route shall be fixed, and as fast as may be required 
by the construction of said railroad; and the odd sections of land 
hereby granted shall not be liable to sale or entry or pre-emption 
before or after they are surveyed, except by said company, as provided 
in this act. " 

Upon this state of law and fact, the question is, did the act of 
July 2, 1864, tupra, vest in or pass the title to the odd sections 
along the line of the road to the Northern Pacific Bailroad Company 
as soon as said line was definitely fixed, and the plat thereof filed in 
the gênerai land-oflSce, or doés it remain in the United States until it 
is earned by the company by the construction of the road opposite 
thereto and the ifesné of thé patent therefor? 

The case of ScMlenberg t. Hàrriman, 21 Wàll. 44, is a leadihg 
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case on this. subject. There the aot under considération- — June 3, 
1856, 11 Stat. 20 — was held to be a présent grantto the state of 
Wiseonsin, and that the légal title thereby passed to the state. But 
besides the words of grant similar to those in section 3 of the 
Northern Pacific Eailroad act, "th9,t there be and is hereby granted," 
the Wiseonsin act also provided that the lands embraoed therein should 
"be subject to the disposai of the législature," and that in case the 
road they were given to aid in the construction of was not built in 10 
years, the lands remaining unsold should rerer* to the United States; 
and no provision was made in the act for issuing patents to the lands, 
nor did it contain any clause which purported to or could be construed 
to restrain or limit the opération of the words of présent grant. 

The court held that the légal title to the lands passed to the state, 
and therefore it was the owner of logs eut thereon, and was entitled 
to the benefit of the usual remédies for their removal or conversion. 

The doct);ine of the case is suocinctly stated by Mr» Justice Field, 
in his opinion, as follows ^ 

" They [the authorities] establish the conclusion tbat unless there are other 
clauses in a statute reçtraining the opération of words ot présent grant, thèse 
must be talien in their natural sensé to import an immédiate transfer of title, 
although subséquent proceeijings may be required to give précision to that 
title and attach itto speciflc tracts." 

But in my judgment the clauses in section 4 of the act under con- 
sidération, çonceimng the. çonveyance of the lands granted to the cor- 
poration as eacb section of ,25 miles of the road is constructed and 
accepted by the grantor, does restrain the opération of the words of 
présent grant in section 3, so that it appears n^anifest that while it 
was the intention of congress to set apart andftlevote thpîlaaids in 
question absolutely to the construction of the Northern Pacific Pkail- 
road, yet it did not intend to part with the title to them until and 
only S9 fast as they were earned by the completion of the 'vpork. 
■ This.yiew of the ques^on is, further confirmed by the provisions 
contained in sections 8 and 9 of the act, the plain purportajid effeot 
Qf which: is that if the company does not proceed with the work and 
complète :^he road as rapidly as therejn provided, the United States 
may take fthe construction of the road into its oiirn hands,'an(i to 
that end, Dsay dispose of or appropriate thennearne.d and unpatented 
land in any w^y "need,ful and necessary to, insure a speedy comple- 
tion of the road."; ., : . v, 

Such a power is compatible and congonant with the idea, that th^ 
lands 's^ex.e devoted by congress to the construction of the road, while 
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the légal title and control of them should remain in the United States 
until the lands were earnpd by the company in the construction of 
the same, but incompatible with the idea of an absolute grant to the 
corporation in pressenti that would entitle it to dispose of, encumber, 
or squander the lands in advance of the construction of the road, and 
thereby prevent the United States from completing it by this means 
in the contingency contemplated. 

In Ricc V. Ry. Co. 1 Black, 358, it was held that an act giving 
lands to the territory of Minnesota to aid in the construction of a 
railway therein, by words of présent grant, "there is hereby granted, " 
did not pasB the title to the territory, taken in connection with another 
provision in the act to the effect that no title should vest in the ter- 
ritory untn 20 miles of the road were completed and abcepted by the 
secretary of the interior, when a patent should issue fot so mùch of 
the grant, and so on, as often as any 20 miles of the road were so 
completed and accepted. This ruling was appjroyed in Sôhuknberg 
y. Harriman, supra, Q2. 

And althongh there is no» express déclaration in the North Pacific 
act that the title shall yest in the corporation until the completion àf 
the road, or portions of it, yet the légal efifeet of the clauses therein, 
which provide for conveying and eouûrming the title to the company 
by patent only upon the completion of the road, or portions of it, is 
the same. 

My conclusion, then, is that the légal titïle to the unéarned portions 
pt this grant — the odd-numbered sections opposite to whieh the r&ad 
hasnot been completed and accepted— ris stillin the United Stfttès» 

Subséquent tothe grant and the, adoption of the lineof the roàd, 
and prior to its construction, the relation between th0 United States 
and the corporation is analagous to that of vendor and v«ndee--thè 
latter being in possession under a contraotto purchase and receivea 
conveyance upon the paymentpf the purchase money or thé perform- 
ance of the act eonstituting the considération {or the sale. !.'; 

The promises upon which the défendant eut .the; timber in question 
being a part of thèse unearned landg, he is guilty of violating section 
4 of the act of June 3, ,1878, (20 St. 90^) which. enacts that any per- 
son who shall unlawf ully eut any timber growing on any Jand of the 
United States, in Oregon, with intent to export or dispose of thasamei 
shall be gnilty of a misdemeanor, and on conviction thereof fijiédiiot 
lessthan $100 or more than- $1,000, : '. _ 

See Thé timber Cases, 11 Ped. Rbp. 81; IT.S.x. Smith, Id. 487. 
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Labned ». Gbiffin. 

(Circuit Court, D. Massachusetts. July 6, 1882.) 

Feitilege of Suitoes and Witnesses. 

Parties and witnesses attending in good faith any légal tribunal, with or 
without a writ of protection, are privileged from arrest on civil process during 
their attendance, and for a reasonable time in going and returning ; and this 
Immunity extends to ail kinds of civil process, and atEords absolute protection. 

CoLT, D. J. In this case it appeare that the défendant was arrested 
while in Boston, Massachusetts, in attendance beforea commissioner 
acting under a commission issued out of the superior court for GoOk 
county, Illinois, to take the dépositions of certain mtnesses in a case 
pending in that court between the same parties, and for the saine cause 
of action as this suit. The défendant submitted to the arrest, and 
gave bail. The suit was first brought in the state court, and after- 
wards duly removed hère. The only question now before the court 
is whether the plea in abatement, sétting up the privilège of the 
défendant from arrest, can be sustained. To décide this we must 
détermine — First, whethet the defetidant was privileged from arrest 
at the time; sêcondi whether his remedycan beènforeed by a plea in 
abatement ; third, whether submitting to the artest and giving a bail- 
bond is a waiver of the privilège ; fourth, whether answering to the 
merits is a waiver of the plea in abatement. 

It bas long been settled that parties and witnesses attending iîi 
good faith any légal tribunal, with or without a writ of protection, are 
privileged from arrest on civil prOeess during their attendance, and 
for a reasonable time in going and returning. Thompson'g Case, 122 
Mass. 4:28; In re Healey, 53 Vt. 694; S. C. Eeporter, April 5, 1882; 
Huddeson y. Prizer, 9 Phila. 65; Ex parte Hurst, 1 Wash. 186; Ju- 
neau Bank y. McSpedan, 5 Biss. 64; Bridges v. Sheldon, 7 Pbd. Ebp. 
17, 43 ; Person v. Griér, 66 N. Y. 124 ; Bacon, Abr. "Privilège, B," 2 ; 
Meekins v. Smith, 1 H. Bl. 636 ; 1 Greenl. Ev. § 316. 

And this protection extends to the attendance of parties and wit- 
nesses before arbitrators, commissioners, and examiners, Spence v. 
Stewart, S East. 89; Arding v. Flower, 8 Term Eep. 634; Sanford v. 
Chase, 3 Cow. 381 ; U. S. v. Edine, 9 S. & E. 147 ; Huddeson v. Prizer, 
9 Phila. 65; Wetherillv. Seitzinger, 1 Miles, 237; Bridges y, Sheldon, 
7 Fed. Ebp. 17, 43; 1 Greenl. Ev. § 317. 

It is clear, therefore, that the défendant was privileged from arrest 
at the time it was made. But whether his remedy is by plea in 
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abatement is less free from doubt. Under the old Eng^ish rule, this 
immunity was taken advantage of by writ of privilège. 

"The only way by which courts bf justice could aneiently take cognizancô 
of privilège of parliament was by writ of privilège, in the nature of a «mjjèt- 
sedeas, to deliver the party out of custody when arrested in a civil suit. 
* * * But since the statuteof 12'Wm. IIL c. 3, which enacts thàt no priv- 
ileged person shall be subject to arrest or imprisonment, it has been held 
that such arrest is irregular àb initia, and that the party may be discharged 
upon motion." 1 Bl. Comm. 166. 

The more modem way in England bas been to raise the question 
either by motion or by plaa in abatement. Pitt's Case, 2 Stra. 986 ; 
Cameron v. Lightfoot, 2 W. Bl. 1190; MeeUns v. Smith,! H. Bl. 636; 
Bcmdall v. Gvimey, 3 B. & Aid. 262; Corn, Dig., "Abatement," D, 6; 1 
Chit. PL 443; Pavia v. Bendlesham, 7 Taunt. 679. 

In this country the right ,of privilège has been brought before the 
court in three ways. By motion: Ex parte Hurst, 1 Wash. 186; 
Lyell V. Goodwin, 4 McLean, 29, 41; Juneau Bank y. McSpedan, 5 
Biss. 64; Sanford y. Chase, 3 Cow. 381; Seaver v. Robinson,S Duer;, 
622; Hcmis v. Grantham, Coxe, (N. J.) 142; StarretVs Case, 1 Dali. 
356; Hammerskold Y, Rose, 7 Jones, (LaWj) 629; Hunter y. Cleve^ 
land, 1 Brey. 168; Henegar y. Spangler, "id Ga. 217. By hakeaa 
corpus: Ex parte McNeil, 6 Mass. 264; Wood v. Neale, 5 Gray, 538; 
May V. Shumway, 16 Gray, 86 ; JSic/wwi* y. Goodson, 2 Va. Çais. 381. 
By plea in abatement : King y. Cent, 4 Day, 130; Case y. Rorabaeher, 
15 Mich. 537; Julio y. Bdles, 22 Law. Eep. 354; Gilbert y.Vander- 
pool, 15 Johns. 242; Anierson y. Rountree, 1 Pin. (Wi^.) 115; 
Chaffee y. Jones, 19 Pick. 261,! 265; Hoppin v. J«wcfe», 8 E. I. 453, 

It is contended: by the plaintiff that the common -law privilège of 
isuitors and witnesses never extended so taras to abate the suit, hoyf- 
ever différent the rule maybe in case of members of parliament, aûi- 
bassadors, and attomeys. ; ,: , 

: Aneiently, itwould seem, in ail cases of privilège, iko-.si/persedeas 
which was grapted upon a writ of privilège only operated to deliver 
the party out of custody, and he was still held upon common bail. 
Long's Case, 2 Mod. 181; Pitt's Case, 2 Stra. 987; 1 Bl, Cowm. 
166. 

But after the statute of,12 Wm. III. c. 3, it was decided in Pitt's 

Case, 2 Stra. 987, that members of parliament, or those entitled to 

privilège of parliament, should be : discharged absolutelyj. and not 

,upon cdmmon bail. See, &hOi C<issidy v. Steuart,' 4rSoottj N.: E. 

-432; 40 Eng. Corn. Law, 450.: . ; . ; :^ )■ > ■ 
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The ruie, however, vith respect to suitors and witnesses was still 
maintained that while the arrest woùld be set aside, common bail must 
be filed, — the suit did not abate. Cameron v. Lightfoot, 2 W. Bl. 
1190. 

The early décisions in this country are not hàrmoriious. In some 
of the older cases the rule was foUowed that the privilège of sijitors 
and witnesses extends no further than exemption from arrest ; that 
service by sutamons is légal; and that in cases of arrest common bail 
mnst be filed, or a gênerai appearance entered. Blight v. Fisher, 
Pet. C. C. 41; Hunter v. Cleveland, 1 Brev. 16; Taft v. Hoppin, 
Anthon, N. P. 255; Booraem v. Wheeler, 12 Vt. 311; and the more 
récent case of Sishop v. Vose, 27 Conn* 1. 

In oth«r oases, however, we find the right extended, ànd a more 
complète protection afforded suitors and witnesses, the dischatgefrbm 
arrest being absolute, and service by snmmoiis held' illégal. Hayes 
V. Shieldg, 2 Yeates, 222; Milea v. McCullough, 1 Binn. 76; U.S. 
V. Edme,9 8. & E. 147; Norris v.Bèach, 2 Johns. 294; Sanford i. 
Chase, 3 Cow. 881 ; Hàrris v. Grantham, Coxe, (N. J.) 142. 

Whatever may hâve been the earlier view, we hâve no doubt that 
the tendency in this country hasbeen to enlarge the right of privilège 
80 as to afford full protection to suitors and witnesses froïn ail forïns 
of processof a civil character during their attendance before any judi- 
oial tribunal, and for a reasOnable time in going and retuming. Let 
U6 pursue the subject a little further. The case of Blight v. Fisher, 
Pet. C. C. 41, decided in 1809 by Justice Washington, holding that a 
service of summons upon a witness is good, is distinctly overruled in 
the latercase of Parker v. Hotchkiss, 1 Wall. Jr. 269, the court stating 
that the opinion met with the apprctval of Chief Justice Taney and 
Justice Grier. See, also, the elaborate opinion in Lyell v. Gooàwin, 4 
McLean, 29, to the effect that a judge about to start on his circuit is 
not liable to be served with summons, his privilège being asextensive 
as that of a suitor or witness or jaror of the court. The same view is 
expressed in Juneau Bank v. McSpedan, 5 BisB. 64 ; Bridges v. Shel- 
don, 7 Fed. Eep. 17, 43. 

In the earlier cases in New York, a distinction was taken between 
résident and non-resident suitors and witnesses. In the case of non- 
residents an absolute discharge was granted. Norris v. Beach, 2 
Johns. 294. But in the case of résidents common bail had to be 
given. Boursy. Tuckerman,7 Johns. 538. 

Eeferring to thèse two décisions in Sanford v. Chase, 3 Cow. 381, 
the court observed: "We adopt the first case; the privilège of a wit- 
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ness should be absolute." In the récent case of Person v. Orier, 66 
N. Y. 124, the court déclare that any distinction between résidents 
and non-residents is doubtful, and the broad ground is taken that this 
immunity is one of the neeessities of the administration of justîcej 
and that courts would often be embarrassed if suitors or witnesses, 
while attending court, could be molested with proeess. Seaver v. Rob- 
inson, 3 Duer, 622; Merrilfy. George, 23 How. Pr. 331. 

The case of Taft v. Hoppin, (1816,) Anthoû, N. P. 255, which decided 
that the défendant, a non-resident suitor, should be held upon common 
bail, was rendered at nisiprius, and in view of the prior case of Nor- 
m V. Beach, 2 Johns. 294, and of the subséquent décisions in the high- 
est. court of the state, it cian hatdly bè dëemed authtfrity. 

In Pennsylvania, from an early period, complète immunity seems 
to hâve been eïtended to suitorà alid -witttesses^ Miles v. MeCuUoiigh, 
1 Binn. 77; Hayes v. Shields, 2 ïeâtes, 222; V. S. v.Ednte, 9 S. & E. 
147; Hoimc* V. i\rcZ«ow, 1 Phila. 217. 

"It is alike the privilège of the person and the privilège of the 
court. It renders the administration of justice free and untrammelled, 
and protects from improper interférence ail who are concernedinit," 
say the court in Huddeson v. Prizér, 9 Phila. 65. 

In New Jersy, also, a f ull diseharge is granted. Harris v. Grantham, 
Coxe, (N. J.)142. 

In Massachusetts it was held by Judge Morton in Julio v. Bolles, 
22 Law Eep. 354, that a foreign witness was protected from sum- 
mons. In that case a plea in abatement had been filed, which was 
demurred to by the plaintifif. In overruling the demurrer the learned 
judge observes : "If this service was illégal, the jurisdiction fails and 
the writ should be abated." 

Li Vermont, we are referred by plaintiff's counsel to the case of 
Booraem v. Wheeler, 12 Vt. 311, which hoids a plea in abatement bad 
in the case of a witness arrested while attending court; the court 
maintaining that it bas never been held that a man's property may 
not be attached, or he be served with a summons, while attending 
court as a witness or suitor. What is wanted is that the suitor or wit- 
ness may give oninterrupted attendance at court; that this object is 
not secured by abating the writ, for the question may not be heard 
until long after the court he was attending had closed its session. The 
légal object can be and always bas been better secured by the sum- 
mary proceeding of a motion to the court to release the person /or tA« 
time being, or by habeaa corpus. 
v.l2,no.7— 38 
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But the views liete expressed of tèe eitent of the prmlâge 6f anit- 
ors or witnesses are clearly incoasistent with the latter case in Ver- 
mont of In re Healey, (1881,) 53 Vt. 694^ which déclares a service by 
summons upon a -witness to be illégal. The court, citing Person v. 
Grier, 66 N. Y. 124, and other cases, remark : "In the case of a non- 
resident suitor or witness, the weight of authority is to the effect that 
the immunity is absolute from the service of any process, unlegs the 
case is exceptional. " And it is f urther declared that if the writ had 
been made returnable to that court it -would hâve been dismissed upon 
motion; the court would not hâve tàken jurisdiction of a party whose 
rights were thus invaded, for to do se would be in effect a withdrawal 
of the shield and protection which the law uniformly gives to wit- 
nesses. 

Whether this plea in abatement shall be sustained or not, turns 
upon the view t^ken of the extent and character of the privilège to 
which suitors and witnesses are entitled^ If we adopt the older an<d 
narrower view, that this is whoUy the. privilège of the court rather 
than of the suitor, and therefore a question of judicial discrétion rather 
than of Personal right; and further, th&t while the offender may be 
punishable for contempt if the arrest is made in the actual or con- 
fitructive présence of the court.-^still the suitor or witness can only ask 
to hâve the arrest set aside upon giving common bail, or entering a 
gênerai appearance; then the suit does not abate, and the présent 
plea is bad. But if we adopt the broader rule, which it appears to 
us is clearly warranted by the more récent décisions in the fédéral 
and state courts, and. which in our opinion is necessary to the due 
administration of justice, that tbi^ immunity extends to ail kinds pf 
civil process, and affords an absolute protection, then we see ho good 
reason why a plea in abatement igiiot proper hère, as in other cases 
of privilège where an absolute disçhairge is granted, aad where the 
plea is held good. See authorities before cited. , 

The plaintiff contends that the défendant submitted to the arrest, 
made application to giye bail, aud entered into a bond, and that this 
constitutes a waiver of his privilège. We do not think this sound, 
though we are aware that some cases seém topoint in this direction : 
Fleteher V. Baxfer, 2 Aiken, (Vt) ^24:;, Brown v. GetcheU, 11 Mass. 

11, 14. ,, '..;,,. 

The question,, however, was directly/passed upon in U. S.v.Edme, 
9 S. & E. 147, 149, audit was there decided that the giving of a bail- 
bond is 80 far from waiving the privilège, that the court, when they 
discharge, will order it to be delivered up and cancelled. , . , 
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"It is not esteemed any good ground for presuming a waiver of 
privilège fromarrest, because theperson takes the ordinary andpiost 
expeditious mode of freeing himself from arrest." Redjield, J., in 
Washburnw.Phelps, 24 Vt. 506. 

It appears in this case that an answer to the merits was filed with 
the plea in ahatement. It has been deoided that in Massachusetts the 
validity of neither is affected by their being pleaded together, and that 
the plea in ahatement is not thereby waived. Fisher y.Fraprie, 125 
Mass. 472; O'Loughlin v.Bird, 128 Mass. 600. 

Upon the whole we are of the opinion that the plea in ahatement 
should be sustained. 

Action dismissed. 

See Atchison v. MorHs, 11 VvD. Rep. 582; PUmrttnn v. Winslow, 9 FED. 
Ebp. 865; Matthews v. I^uffer, 10 Fed. Rbp. 606, aua note. 



Ijbhman, Ddbr & Co. V. Gentbaii Eailecad & Bankinô Co, 

(Oireuit Court, M. D. Alabama. 1882.) 

COMHOR CABRIBR — AliTBBED BiLL OF LADINQ — LiABILITT. 

The fact that the shipper was allowed to flll the bill of lading in his own 
handwriting, and leave a blank yrhich afforded opportunity for increaBÏpg the 
statement of the number of baies shipped, will not render the common carrier 
liable for loss occasioned by the fprgery of the shipper in raising the blll oif 
lading. ' , 

Action for Damages. Demurrer to complaint. 

Woods, Justice. The gravamen of the complaint is that the defeni- 
ant so negligently performed its duty in respect to the mailing out of 
the bills of lading that it was i^ the power of any one to commit the 
fraud alleged. The question is, does the fact that the shipper was 
allowed to fill the bill of lading in his own handwriting, and leave a 
blank which afforded opportunity for increasing the statement of the 
number of baies shipped, render the common carrier liable for any 
loss occasioned by the f orgery of the shipper in raising the bill of 
lading? We think that upon the weight of reason and authority the 
question must be answered in the négative. 

The cases most nearly resembling this are tbose in which a prom- 
igsory note has been executed complète upon its face, in which there 
are blanks left by the maker, in, which, af ter the delivery of the 
note, additional words, without the.assentof the maker in the draw- 
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ihg, had been inserted, increasiùg the amount of the note, or iîie 
rate of interest, etc. Such notes hâve been held to be void in the 
hands of a bona fide holder. 

The rule established by the authorities seems to be that where a 
note complète on its face and not entrusted by the maker to any one 
for the purpose of being filled up or added to, but which is afterwards 
altered without the authority or assent of the maker, by the inser- 
tion of additional worda in blank spaces therein, the maker cannot 
be held to bave contracted with eiery subséquent innocent holder 
who may thereby be defrauded, and is not liàble to him in an action 
on the note in its altered form. Greenfield Savings Bank v. Stowell, 
123 Mass. 196, and cases therein cited. 

In Wade, V, Withington, 1 Allen, 561, the defence that 9. note for $100 
had been fraudulently altered after it had been signed, by. inserting 
the words "and forty," was sustained against a hona fide indorser, 
although the altération could not be detected on the most careful 
scrutiny. 

So in MçGrath y. Clark, 56 N. Y. 34, when a blank, left in a, note 
was filled with the words "with inîerest" after it had beén signed by 
the maker, and indorsed by the payer, and the words were inserted 
without the assent of the indorser, it was held that the note was void 
as to the la-tter. Chief Justice Churpb, in delivering- the opinion of 
court, said: "The rule that when one of two innocent parties must 
suffer by the act of a third, he whp bas enabled such third person to 
occasion the loss must sustain it, is not applicable, for the reason 
that the indorser did not in any légal sensé enable the maker to make 
the altération. He indorsed a iiote for a spécifie sum, which, as we 
hâve seen, conferred no authority upon the rriaker to change oralter 
it. If it did, indorsers would oiéctlpy a perilous position." 

In the case of Wortall y. Ghèéti, S^ Pa. St. 388, a printed ïorm of 
a proitnissory note had been filled up by the maker, ànd theri indorsed 
for his accommodation by another, and then altered by the maker to 
a lafger sum by taking advantage of some vacant space léft in the 
form. Upon this case thé court' said : "If the same had been'left 
entirely blank the iinpression woùla hâve beett that th'é parties âu- 
thorized the holder to act as thëii: agent in fiUing it in, and they 
would hâve been bound acèbrdingly; Eut when the sum is actually 
written, we can make no such iriférence from this fact that tbere is 
rôom to writè more. This fact shows carelessneës, but it waè not the 
carelessnéss ôf the indorser but the tûïgety of the maket that was 
thé proxiiûaté cause that misled the holder." ■ 
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In Holmes v. Trumper, 22 Mich. 427, it was held thata promiissory 
note which consisted of a printed blank, with the amount and time 
and place of payment filled in writing, and was altered, witbout the 
knowledge and consent of the maker, by adding after the printed words 
"with interest at," at the end of the note, the words "ten per cent.," 
were thereby rendered void eyen against an indorser who bought it in 
good faith. The court said: "The argument for the plaintiff amounts 
simply to this : that by the maker's awkwardness or négligence his 
note was issued by him in a shape which rendered it somewhat easier 
for another person to commit a crime than if he had taken the pré- 
caution to erase the word "at" and to draw a line through the blank 
which followed it, and that a forgery committed by filling this blank 
would be less likely to excite suspicion than if committed in some other 
way." But the court held the argument not tabe sound, and declai^eO' 
that "whenever a party in good faith, signs a, complète promissory 
note, however awkwardly dra WRi he shçuld beequally protected from ita 
altération by forgery, in whatever mode it may be accomplished, uti- 
less, perhaps, when it bas been committed by some one in whom he 
bas authorized others to place confidence, as acting f or him. He has 
quite as good a right to rest upon the presùmption that it will not 
be criminally altered as any person has to take the paper on th« 
presumption that it bas not beeni " 

To the same effect is the case of Knoxville Nat. Bank v. Clarke, 51 
lowa, 264, [8. 0. 1 N. W. Eep. (N. S.) 491,] in which it was held 
that where a negotiable note for tien dollars was executed with a blank 
preceding the amount, and afterwards the words "one hundJted and" 
were fraudulently inserted before the word "ten," andthSre was 
nothing in the note to excite suspicion, and it was subsequentlj»' 
transferred to the innocent holder, the latter could not recover on the 
note; 

In the case of Wood v. Steeh,, ,6 Wall. 80, the suit was upon a prom- 
issory note, whiffh after its delivery had, without the assent of the 
the maker, been altered by altering the date of its maturity. . The 
court held that the altération extinguished the liability of the toaker, 
and remarked: "The.. défendant could no more hâve p^'evented the 
altération than he could hâve prevented a complète f ablation, and 
he had aslittle reason to anticipate the one aa the other. Thelaw 
regards the secnrity, after it i» altered» as an entire forgery, with 
respect to the parties who hâve not consented, and, bq far as tbey are 
concerned, deais with it-accordingly." 
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Thèse citations show the drift of American authority on the ques- 
tion, and they are not opposed by any English décision , 

In the case of Young v. Grote, 4 Bing. 253, S. C. 12 Moore, 484, 
the drawer had left with his wife checks signed by himself in blank, 
and the fraudulent altérations were made by his clerk, who was di- 
rected by his wife to fill ont the check, and it having been found by 
an arbitrator that the maker had been guilty of gross négligence by 
causing his check to be delivered to his clerk in such a state that the 
latter could, and did by the mère insertion of additional words, make 
it appear to be his check for a larger sum, it was held by the court 
that he could not recover that sum from his banker, who had paid 
it. The ground upon which this décision rests is that the check was 
drawn in so négligent a way as to facilitate the forgery, and to 
exonerate the banker from liability to his customer from paying the 
amount that the latter, as it seems, gave authority to the party to fill 
up the check in the way it was fiUed up^ See Robarts v. Tucker, 20 L. 
J. (N. S.) Q. B. 270; 16 Q. B. 660. 

Bat this case is clearly distinguishable from the case of promissory 
notes above cited. 

(1) The relation of the makér of a promissory note and the in- 
dorser is entirely différent from that held by a customer to his 
banker. The contract of the banker with his customer is to honor 
tbe latter's checks, and if the négligence of the customer affords op- 
portunity to the clerk or other person in his eiûploy to add to the 
terms of a check, and thereby mislead the banker, the customer is 
held liable to the banker. 

• (2) There was no altération of the check after it left the hands of 
the drawer's agents. The altération was made by the banker's own 
agents, to whom he had entrusted his blank checks. 

We may, then, take it as settled that when the maker of a note uses 
a printed blank, and fiUs in the amount for which he intends to be- 
come liable, leaving a vacant space to the left of the amount, in 
which, after the note bas been put in circulation, words are fraudu- 
lently inserted, which increases the amount of the note, the liability 
of the maker upon the note is extinguished, and no recovery can be 
had therein against him. 

(3) This rule should apply with greater force to bills of lading, which 
are not negotiable commercial paper in the sensé of bills of exchange 
or promissory notes. 

The conclusion is therefore inévitable that no suit could hâve been 
maintained by the plaintiffs, the consignées, on the bills of lading 



LEHMAN V, CDKTBâIi BAILBOAD & BANEIKO 00. 0^9 

mentioned in the complaint. If that be true, is'there any ground 
ïor holding the défendant liable for its alleged négligence in filling 
up the bill of lading? Beoause, by the négligence chargea, Johnson 
could the more easily commit the crime offorgery, is the défendant 
to be held civilly liable for tbe consequeùce of that crime? If a 
grantor leaves a blank in a deed, of which the grantee takes advBn-i 
tage by inserting words, which increases the amount of land which 
the deed purports to oonvey, and thereby cheats and defrauds a sub- 
séquent grantee, is the first grantor liable for the damages sustained 
by the last grantee ? To ask the question is to answer it. No one is 
bound to présume that the parties with whom he deals are ready to 
commit crime, or is bound to take précautions to prevent it. "Is it 
not a rule that every one bas a right to suppose that a crime 
will not be committed, and to act on that belief?" BramweUf Ji. 
J., in Baxendale v. Bennett, note to Knoxville Bank v. Clarke, 33 Am. 
Kep. 137. In writing promissory notes and bills of lading and other 
contracta which are to pass into the hands of others, every one has a 
right to présume that the criminal laws of: the land willprotect the 
paper from felonious altération, and if crime is not. thus restrained 
he cannot be held civilly liable for the resulting damages, A failure 
to take ail précautions to prevent the felonious altération of a coo- 
tract in writing, is not négligence. The maker of the paper has the 
right to présume that no such altération will bemade. 

I am therefore of opinion that the leaving of a blaUik ppac^ in the 
bill of lading filled up by JohnBon, does not make défendant liable 
for the damages resulting from Johnson's forgery. 

Hère is another ground on which we tbink the demurrer ought to 
be sustained. Before the making of the bills of lading there were 
business relations between the plaintififs and Johnson. The complaint 
shows that the plaintiffs had given him a letter of crédit, the plain 
purpose of which was to enable him ta buy cottôn to be consignedto 
the plaintiffs, and the fair presumption is that the object of the 
arrangement was' gain to both parties. 

Pursuant to their understapding Johnson buys cotton, and e^pec^ 
ing to drâw a bill on the plaintiff for the purpose of paying for it, 
or other cotton to be shipped to them, he delîvers the cottoh to de- 
fendant, and takes a bill of lading for it, by the terms of which it is to be 
delivered to the plaintiffs, as consignées. He thereby traaisfers the 
title of the cotton to the plaintiffs. Now, if not the agent of the' plain- 
tiffs in this transaction, he is their business' associate and cùstomër. ' To 
hold thé railroad çompany responsibleto the plaintiffs for thé dân^ages 
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resulting from a crime committed by their own customer in conduoting 
the enterprise in which both were interested, because the company 
fail to suspect that the customer would commit a felony, and did not 
take précautions ta preveht it, is to push the liability of a common 
carrier beyond that authorized by any adjudicated case, or by reason 
or justice. The plaintiffs trusted to Johnson to send them fair and 
honest bills of lading. It was théy who conflded in him. If he has 
defrauded them, they must look to him, and cannot shift the respon- 
sibility upon another party, which has bôen guilty of neither crime 
nor fraud, nor of any such négligence as oan be considered the cause 
of their loss. 

Lastly : The damage sustained by plaintiffs must be attribnted 
to the protimate and not to the remote cause. Their loss was the 
direct resuit of the forgery committed by Johtison. Even on the 
theory of the plaintiffs, the négligence of the défendants preceded 
the forgery by Johnson and afforded the facilities for committing it. 
The plaintiffs cannot, therefore, charge their loss to the négligence of 
the défendant, which is the remote, and pass over the forgery of 
Johnson, which is its proximate cause. Knoxville Nat. Bank v. Clarke, 
51 lowa, 254; Cuff v. Newark é N. Y. R. Go. 35 N. J. (L. E.) 1; 
ByUs, J., in Richardson v. Dimn, 8 C. B. (N. S.) 665; Denny v. N. Y. 
Cent. R. Go. 13 Gray, 481; Morrison v. Davis, 20 Pa. 171; Railroad 
Go. V. Reeves, 10 Wall. 176. 

We are of opinion, therefore, that the facts stated in the complaint 
donot oonstitute a cause of action in f avor of the plaintiff againat 
the défendant. The demurrer must therefore be sustamed. 



MiiiLEB V. Uhion Pacific Ey. 
{Cireuit Court, D, Colorado. June, 1882.) 

1. Nbgligbnoe — CouTBiBUTOBT — Mastbb anb Sbbvant. 

If a master or another servant, standing towards the servant înjured in the 
relation of supérior or vice-principal, orders the latter into a situation of dan- 
ger, and he obeys and is thereby Injured, the law will not charge him with 
contributory négligence, unless the danger was so glaring that no prudent man 
•would hâve entered into it, even uuder orders from one having authority over 
him, . 

2. Bame-t-A Question of Faot. 

If the circumstances be such that men of ordinary intelligence may honestly 
difler as to the question of négligence, it must be left to the jury. 
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On Demurrer. 

L. S. Dixon and G. H. Gray, for plaintiff. 
Willard Teller, for défendant. 

McCbaby, g. J. The complaint avers, among other things, the 
following facts : 

First. That the defendatit contracted with plaintiff fgr his services as a 
carpenter to work at Ms trade for défendant, and that by the terms of the 
contract plaintiff was to report to and work under the orders and instructions 
of a foreman employed by the company to superintend and oversee the 
carpenter work of said company at a certain coal mine, situated on a branch 
Une of defendant's railroad in Blbert county, Colorado. 

Second. That plaintiff was directed to and did proceed to said coal mine, 
and there reported to one Miles McGrath, the foreman of said company, there 
engaged in the superintendence and oversight of the carpenter work of said 
company at said coal mine, and who was also, in like manner, a foreman of 
said company to superintend, oversee, and perform work for the company, 
with carpenters under him, at other places, as he might be from time to time 
directed by the company. 

Third. That by said contract plaintiff was to continue in the service or em- 
ployment of said company until he should voluntarily withdraw from the 
same, or until he should be discharged from the same by order or direction of 
the said foreman. Miles McGrath. 

Fourth. That plaintiff entered upon service in pursuance of the contract, 
and commenced work ùnder the orders of said McGrath, and so continued 
until January 19, 1880, when he was injured as in the complaint stated. 

Fifth. That the company had, upon its said branch Une, a certain four- 
wheeled platform car, commonly denominated a " push-car," which was 
wholly unprovided with any machinery or other meehanical means of propul- 
sion or movement, and was designed to be and was moved and propelled along 
the track by the hands of laborers or men walking behind and pushing the 
same, except at those places where by the downward grade or descent of the 
track the same would be moved and carried along by the law of gravitation. 

Sixth. The said car was provided with no brakes or other means of cheek- 
ing its speed when in motion. 

Seventh. That said car had been and then was in fréquent and common use 
by said company, in the departments of repair and construction of said com- 
pany, upon said branch road and upon a certain section of the main Une, and 
was furnished by said company to be so used, in the movement and transporta- 
tion of tools and materials, and, as occasion might serve or require, of laborers 
and workmen upon and along said branch road and a portion of said main 
Une. 

Eighth. That on two occasions plaintiff had ridden upon said car, the same 
being propelled by hand from the station to said coal mine. 

Ninth. That, as plaintiff bas since been informed and believes, push-cars 
designed and furnished to be used as above described, when they are to be 
used upon steep grades, are usually furnished with brakes, and that the grade 
upon the branch aforesaid was steep and heavy. 
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Tenth. That on the nineteenth of January, 1880, the foreman above named 
received a télégraphie order from the défendant company to take the carpen- 
ters so at work under him, being three in number besides plaintifî, and pro- 
ceed with them, by the next eastern-bound train over said company's main 
Une, to a station called Cheyenne Wells, distant about 100 miles, there to per- 
form certain carpenter work for the company. 

Meventh. That thereiipon said foreman caused the said push-car to be 
taken to the- coal mine, and being there présent in a position of autliority, 
ordered the plaintiff and the other carpenters in great haste to pick up and 
pack their tools, bedding, blankets, etc., and put the same on the push-car, for 
transportatioh, and also ordered the plaintifE and two of bis companions to get 
upon said car, whieh order they obeyed^ and thereupou the foreman himself 
got upon said car and started it down the grade, with a view to reaching the 
station in time for the east-bound train. The car being heavily loaded, and 
having no appliances to cbntrol its velocity, aoon acquired a great and dan- 
gerous rate of speed, and was approaching the station, where, by collision with. 
othèr objects 'on the track, there was great danger to the persons on board. 
To avbid this greater danger the plaintiff jumped from the car and was injured. 

Twelfth. That plaintiff was not familiar with the manner of using and 
operating push-cars, and fuUy believed it was safe for him to obey the order 
of the foreman and get upon said car. 

The contention of the counsel for the défendant is that the eom- 
plaint shows upon its face that plaintiff was guilty of contributory 
négligence. That the act of going upon the push-car, loaded as it 
was, and proceeding down a steep grade without the means of retard- 
ing or stopping its movement, was an act of négligence, is clear. 
Miller y. Union P. R. Co. 4 Fed. Eep. 768, This is not denied, but the 
plaintiff insists that the allégations of the présent complaint, taken 
to be true, show that the négligence which caused the injury was 
wholly the négligence of the défendant company. In determining 
this question we are to assume for the présent that the company 
fumished the push-car to be used, among other things, for the pur- 
pose of transporting workmen to and from their work; that it had 
been used for that purpose ; that the foreman, McGrath, had author- 
ity to order and direct the plaintiff to go upon it, whieh order he was 
bound to obey, upon péril of dismissal from the service ; and that 
plaintiff was unfamiliar with the opération of such car, and ignorant 
of the fact that the car was -without brakes or other means of con- 
troUing its movement. Under such circumstances can it be said, as 
a matter of law, that he was guilty of négligence in obeying the fore- 
man's order to go upon the car? We think not. The true rule is, 
that if a master or another servant, standing toward the servant 
injured in the relation of superior or vice-principal, orders the latter 
into a situation of danger, and he obey s and is thereby injured, the 
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law mil not charge him with contributory négligence, unless the dan- 
ger was 80 glaring that no prudent man would hâve entered into it, 
even nnder orders from one having authority over him. 2 Thompson, 
Négligence, 97é-6. 

There may be cases in which a court can say, as matter of law, 
that a servant receiving an order from his master, or from a superior) 
is guilty of négligence in obeying it, but the présent is not such a 
case. The law will rarely déclare the act of obédience négligence _per 
se. If the circumstances be such that men of ordinary intelligence 
may honestly differ as to the question of négligence, it must be left 
to the jury. Lalor v. Railroad Go. 62 111. 401; O'Neil v. Bailroad Co. 
9 Fed. Ebp. 337. 

The demurrer to the complaint must be overruled, and it is accord- 
ingly 80 ordered. 

See Hough v. Texas & Pao. R. Co. 11 Fed. Eep, 621, note. 



Selyage v. John Hanoook Mut. Life Inb. Co. 

{Circuit Court, E. D. Nm York. June 17, 1882.) 

LiPE Insurance— Tendbr op Pbbmidm— Forpeiturk for Non-Payment. 

In an action on a policy of life insurance to recover the amount of the poUcy 
on the death of the insured, the company cannot set up in defence a forfeit- 
ure of the policy by failure to pay or tender the premium on a particular day 
named in the policy, where the policy-holder was misled as to the day of pay- 
ment and tender by information derived from the duly-authorized agents of 
the Company, whereby tender was not made tiU af ter such date. 

Estes de Barnard, for plaintiff. 

Blatchford Seward and Griswold & Decosta, for défendant. 

Wheelee, D. J. This is an action upon a policy of life insurance, 
and has now, after verdict for the plaintiff and before judgment 
thereon, been heard upon a motion of the défendant for a new trial. 
The policy provided for the payment of a premium at the office of 
the Company, "or to their agents produoing the receipt of said Com- 
pany," on or before the thirteenth day of July in every year during 
the continuance of the policy; that if any premiums should not be 
paid on or before the day when due, the policy should thereupon be- 
come forf eited and void, except as provided by the non-forfeiture law 
of Massachusetts; and that no person except the président or seere- 
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tary was authorized to make, alter, or diseharge contracta or waive 
forfeitures. The premiums were paid to and received by agents pro- 
ducing receipts — for 1871 on July 17th; for 1872 on July 13th; for 
1873on August Ist; for 1874 on September 25th. The assured died 
March 13, 1879. The premium for 1875 was not paid on or be- 
fore July 13th, and bas never been received. If the plaintiff is 
entitled to hâve that premium treated as paid or tendered in due time, 
the non-forfeiture laws of Massachusetts would continue the policy so 
as to cover the death, otherwise not. The plaintiff 's évidence tended to 
show that some time bef ore 'July 13th, in that year, the assured and 
the plaintiff, being about to leave home, arrangea with Edson C. 
Chick, a f riend, to see to this payment for them ; that af terwards, but 
still some time before the day, Chick called upon the agents who had 
charge of the defendant's business for that state, and who had pro- 
duced the prior receipts and received the payments, and who had the 
receipt for that premium, and inquired when the premium would be 
due, being ignorant of the précise day and having no means at hand 
to ascertain it; that the agent said that their safe was locked and an- 
other agent was gone out with the key, so that the information could not 
then be given ; that he then took Cfaiok's address, and told him, further, 
that he would inf orm him seasonably of the day ; that he never did 
inform Chick or the assured or the plaintiff of the day; that on the 
eighteenth day of August the assured took the requisite amount 
of money and started for the office of the agents, saying he would go 
there and tender the amount of the premium and returned saying he 
had drme so; that controversy soon arose about non-acceptance of 
the premium, which was renewed after the death, in which the agents 
and officers of the défendant were f ully informed that a tender on that 
day was claimed to hâve been made, and did not deny or dispute it. 
The defendant's évidence tended to show that notice was directed to be 
sent to the assured 30 days before the day; that no arrangement 
was made with Chick about informing him of the day ; and that no 
tender of that prefhium was made. The défendant requested that a 
verdict be directed in its favor. The jury was instructed that if the 
assured and the plaintiff arranged with and relied upon Chick to see 
to the payment of that premium, and Chick applied at the office of 
the agents before the day for information as to the day, and the agent 
agreed to furnish it and did not, and Chick waited until after the 
day, relying upon that agreement, so that in fact Chick and the 
assured and the plaintiff were deceived into letting the day pass 
without payment by the agreement of the agent to inform Chick and 
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the failure to do so, and the premium was in fact tendered within a 
reasonable time of waiting for the information, the plaintiff was 
entitled to a verdict; but that if they were not so deceived into letting 
the day pass without payment, or if the tender of the premium vfas 
not in fact made, or if it was not made within a reasonable time for 
waiting for the information, the verdict should be for the défendant. 
The motion is urged principally on the ground that there was not 
suffioient évidence that a tender was actually made to be submitted 
to the jury upon that point, and because a verdict for the défendant 
was not directed. 

What the assured said that he was going to do or had done about 
making the tender would not probably be suffioient to support the 
finding. What he said in starting with the money might be admis- 
sible as part of the res geàtcei what he said in returning was a mère 
narrative of a past transaction, hear^ay, and of no weight. There is 
no question, however, as to the admissibility of this évidence under 
considération; the question is whether ail that was put in was suf- 
ficient, The conduet of a party with référence to a claim made about 
which the party is called upon to act is always admissible in évidence 
and important ; and when a claim was made founded upon a fact, 
entirely, the existence of which was within the knowledge or reach of 
thé knowledge Of the party and not controverted, but proceeded about 
as if it existed, ail this was not ouly compétent but quite strong évi- 
dence in the nature of an implied admission that the fact existed. 

It is doubtless trUe, as bas been well afgued for the defendaùt; that 
in case of such policies payment of- the premiutns must with great 
strictness be niade at the day, and that misfortune or accident, or 
indulgence at some timesaftertheday, willnot excuse from payment, 
or entitle delinquents to indulgence at other times. N. Y. Life Ins. Go. 
V. Statham, 93 U. S. 24; Kline v. N. Y. Life Ins. Co. 3 Morr. Trans. 
110 ; Thompson v. Life Ins. Co. Id. 382. 

It is also true that thèse agents were somewhat spécial agents, 
with limited authority in respect to making new contracts and waiv- 
ing forfeitures in respect to the policy, and that notice of the limita- 
tion was carried to policy-holders by the policy itself. Still, the 
requirement of payment was not so absolutely strict but that the con- 
duet of the défendant could change or modify it. Ins. Co. v. Eggles- 
ton, 96 U. S. 572. Neither was the limitation upon the authority 
of the agents imposed by any statute or law, or otherwise, so that 
fuU authority might not be given by those entitled to confer authority, 
uor 80 but that it might be proved by course of dealing, or otherwise. 
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as Buch authority is usually proved. Thèse agents were well author^ 
ized to receive payment according to the terms of the policy itself, 
and to transact the whole of that business in behalf of the défend- 
ant. Had they taken counterf eit money and called it good, probably 
no one would say that the policy was forfeited, although that would 
be non-payment, if good money was ofifered when the character of 
the bad was discovered and made known. Nor if they said that only 
part was due, and only what they said waa due was offered, would 
any one probably say that the policy was forfeited because the whole 
was not offered? They were authorized to give ail necessary infor- 
mation for the transaction of th© business, and the défendant would 
be bound to the correctness of such as they should give. As bas 
been said on behalf of the défendant, the assured could look at the 
policy for information as to the day, and Chick could bave inquired 
of him ; but Chick had not the information at hand, and although he 
had other sources to go to for it, and although they might not be 
bound to give it, still he had the right to ask for it of them, and if 
they gave it they were bound to give it correctly, and if they under- 
took to give it they ought to do so. They were not asked to waive a 
forfeiture, for there was none ; nor were they asked to make, alter, or 
discharge any contract,* they were merely asked for information 
and undertook to give it, but did not, and misled those interested in 
keeping up the insurance. This was done in a matter entrusted to 
them, and the défendant, which entrusted them, ought to bear the 
conséquences. Had the assured called the thirteenth of July and 
inquired, and they had told him that the next day was the day, and 
relying upon that they had waited until the next day, and then been 
told it was too late, probably no one would say that the défendant was 
not estopped from claiming it was too late. That would be the same 
as this, except this was misleading for a longer time; but, as the 
jury bave found, not longer than was reasonable to be relied upon. 
The motion is denied, and the stay of proceedings is vacated. 
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Bansom and auother, as Ex'rs, v. Geeb. 
{(hreuU Court, 8. D, New York. June 27,' 1882.) 

1 EXECUTOSB AS Co-RbPRE8EIÎTATIVEB— RbMEDT BBTWBÏiN. 

Owing to the community of interest no action lies at law by one execritor 
or administi-atOT against his co-representative, but the remedy ia in equity. 
Se, vrhere complainants, as executors, seek to recover a deflciency arising 
upon the sale of mortgaged premises sold for satisfaction of a mortgage made 
by défendant, a co-executor and one of the obligées in the bond, and mort, 
gagée in the mortgage executed by himself ; they are properly in a court of 
equity, and having4n their hands the funds eut qî which def^idant's çoinmig- 
sions are payable for his services as exécuter, they can retain the sum due as 
his share, aùd apply it to reduce his indebtedness tô'tlie estate. 
2. Bahkbuptct— CoMPosïTioK-^RiflHTs OF Ckeditobs. 

A composition proceeding not carried out, nor performance of the resolution 
tendered by the insolvent, is an accord without a satisfaction ; it is not a dis- 
charge of the debt, and will not prevent a creditorfrom pursuing his action to 
recover his' debt, 

: Butten, Stiliman é Hubbard, for comiilsiînaiitB. 

Bristow, Peet, Bumett é Opdyke, for défendant. 

Wallace, G. J. The complainants' bill is filed upon the the- 
ory that they are entitled to invoke the jurisdiction of equity to 
set off the cross demands between themselves and the défendant. 

The complainants and défendant were co-executors and trustées 
Tinder the will of Jonathan D. Bansom, deceased, and upon several 
occasions the défendants borrowed a portion of the trust funds and 
executed and delivered his three several bonds and mortgages 
therefor. The défendant was named as one of the obligées in the 
bond, and as one of the mortgagees in the mortgages executed by 
Mm.. He failed to make payment, and the mortgages were foreclosed 
in the court of chancery of New Jersey, and the mortgaged premises 
were sold under the decree on the seventh day of October, 1879. The 
sale failed to satisfy the mortgages, and a deficienoy arose-in the 
sum of $21,290.40. 

The bill allèges and the answer admits that under the decree of the 
Burrogate of the city and county of New York, the accounts of the 
executors and trustées hâve been finally settled, and that they are 
authorized to retain, out of the funds remaining in their hands, the sum 
of $14,034, as commissions, of which the share of the défendant is 
one-third, or $4,678.20; that the defendant's share still remains un- 
drawn ; and that he refuses to apply such sum toward the payment of 
his indebtedness to the estate, and is insolvent. The défendant insists 
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that the facts do not présent a case for équitable cognîzance, and the 
complainant's remedy is at law. 

Upon the facts alleged and proved the complainants are notrequired 
to maintain the suit, upOn the theory that equity will set off the cross- 
demands of the parties, because of the insolvency of the défendant, 
The défendant is both an obliger and obligée in the bonds, and could 
not be both plaintiff and défendant in an action at law founded upon 
them. Moffat v. Van Mullinger, 2 Chit. 539; Teague v. Hubbard, 8 
Bam. & C. 345 ; Smith r. Lusher, 5 Cow. 688. The remedy of the 
co-obligors is in equity. Bradford y. Williams, i How. (TJ. S. 576.) 
As is stated in Brown, Parties, 104-5, owing to the community of 
interest no action lies at law by one executor or administrator against 
his co-representative, but the remedy is in equity. See, also, Smith 
V. Laivrence, 11 Paige, 206. In Warner v. Spooner, 3 Fed. Eep. 890, 
the right of a bankrupt to prove against his estate a demand in f avor 
bf an estate of which he is an administrator, is placed upon the 
équitable jurisdiction possessed by courts of bankruptcy. 

The complainants are therefore properly hère to recover the 
deficiency arising upon the sale of the mortgaged premises, and as 
they hâve in their hands the funds out of which the defendant's com- 
missions ^re payable, they can retain the isum due as his share, and 
apply it to reduce his indebtedness to the estate. It is insisted in 
defence of the action that the défendant is discharged from his in- 
debtedness to the estate by his composition proceedings in bank- 
ruptcy. So far as the rights of the parties dépend upon the effect of 
the composition it must be held, on the authority of Paret v. Ticknor, 
16, N. B. E. 315; and In re Galhy, MSS. U. S. Dist. Ct. S. D. N. Y., 
that the executors are entitled to be paid the composition percentage 
upon the amount of the indebtedness for which their seourity proved 
to be insufficient. 

The défendant, while alleging the composition proceeding as a bar 
to the action, does not allège or prove that he bas ever offered to pay 
the complainants according to the terms of the composition resolu- 
tion. The creditor's debt is not discharged by the resolution only ; 
it is discharged only when the terms of the composition are carried 
out. Reiman v. Friedlander, 13 N. B. E. 128 ; In re Hatton, L. E. 7 
Ch. App. 723; Edwards v. Coombe, L. E. 7 Com. Pleas, 619; Goldney 
V. Lording, L. E. 8 Q. B. 182. The bankruptcy court, in the exercise 
of its supervisory jurisdiction, can enforce the composition as against 
creditors, or as against the debtor, but even that court will not re- 
etrain a créditer from pursuing his action to recover his debt when 



IjTSTEB V. STIOKNBT. 609 

the debtor bas failed to carry out the provisions of the composition. 
In the présent case the defence assumes the aspect of an accord 
without a satisfaction. 

The sum due to the exeeutors as unseoured creditors was not 
established until the sale of the mortgaged premises, October 7, 1879. 
That was a judicial sale, to which the défendant was a party, and he 
is Goucluded from asserting that the sum realized was not a fair 
sum. Doubtless a tender of performance of the composition resolu- 
tion by the défendant at that time, or within a reasonable time af ter, 
would hâve satisfied the law. Whether in view of the subséquent 
delay the court of bankruptcy -would interpose to require the exee- 
utors to accept the composition percentage, and would bave stayed 
this action to recover the indebtedness, is a question which does not 
require décision hère; this court bas not the power to do so. For 
présent purposes the défendant is to be considered as seeking to avail 
himself of a disch'arge without having performed the conditions es- 
sential to its efficacy as a defence, and a court of equity can no more 
qualify or enlarge its opération than could a court of law. 

A decree is ordered for the complainants adjudging due to them 
from the défendant the sum of $21,290.40, with interest from October 
7, 1879, and authorizing the complainants to apply thereon the sum 
of $4,678.20, the defendant's share of the commissions, in discharge 
of the liability of the complainants' estate to the défendant person- 
ally, with costs to the complainants. 



Lystbb, Adm'r, v. Stickney and others. 
[Circuit Court, D. Colorado. June 14, 1882.) 

1. Pbactice— DisMissAL— Rbmoving Plbadihg fkom Files. 

The dismissal of a suit or a part of a cause of action, or the •withdrawal of a 
pleading, does not authorize the removal of thepleading itself, unless the court 
shall for good reason order that to be done. It remains a part of the record, 
and may be relied on if material and compétent as évidence. 

2. BaMB— SUPPLKMBNTAI. BiLL — DUBESB. 

An application to file a supplemental bill seeking to set np duress by threats 
made and carried eut subsequently to the commencement of the suit, will be 
denied. 

3. Bamx. 

An amendment settlng np that the original complainant was, at the time of 
executing the papers sought to be set aside and cancelled, insolvent and largely 
T.12,no.7— 39 
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indebted, and that therefore the conveyances exeouted by him were void as 
against his creditors, who are now repreaented by the adminiatrator, who h^9 
been substituted in lieu ot the original coinplainant, should be allowed. 

4 BaMB— InJUHOTION — CONTIKUAlirCB OP. 

Where bill of cdmplainant, as amended, is upon its face sufflcient, and there 
is no showing outside the bill itself why the injunction allowed in the suit 
should be dissolved, a motion to disaolve must be overruled. 

McCeaby, C. J., (oraUy.) In the caae of Lyster, administrator, against 
Stickney and others, several motions hâve been argued and submitted 
to the court. The ârst one is an application on the part of complain- 
ant to dismisB portions of the bill. He asks leave to dismiss the 
first and part of the third counts or subdivisions. The bill having 
been brought in the state court, under the laws of the state, contains 
several separate and distinct causes of action, set forth in separate 
divisions. It is a suit brought to set aside certain conveyances of 
real estate, and to cancel certain promissory notes, alleged to haVe 
been executed to the défendant Stickney by the original complainant. 
The portions of the bill which the plaintiff now seeks to dismiss 
charge what may be termed blackmàil ; that is, they allège that the 
défendant Stickney falsely accused the original complainant in this 
case with having debauched his wife, and other matters of a similaï 
ténor, and thereby induced him to exécute thèse papers. 

There is no doubt but that the. complainant bas a right to dismiss 
hîs siiit in -whole or in part, and we are, therefore, very clearly of the 
opinion that he may dismiss the portions of the bill indicated in his 
application. Of course the pleadings will not be removed from the 
files, and will remain a part of the record. It is said on the part of 
the défendant that the allégations in question are important as mat- 
ters of évidence in the case. If so, he will not be deprived of any 
benefit he is entitled to on that account. It is a well-settled rule of 
practice, and one to which we would allow no exception, that the dis- 
missal of a suit or a part of a cause of action, or the withdrawal of a 
pleading, does not authorize the removal of the pleading itself, unless 
the court shall, for good reason, order that it be done. It remains a 
part of the record, and it may be relied upon if it is material and 
compétent as évidence in the case. So that the application to dis- 
miss part of the bill is allowed. 

There is, furthermore, an application to file a supplemental bill. 
By this supplemental bill the présent complainant, the administrator 
of the original complainant, seeks to set up two facts which he thinks 
are material. It having been alleged in the original bill that the 
deed and deed of trust and notes were executed under a threat made 
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by the défendant, that he would take the life of tbe original com- 
plainant if the papers were not executed, and that be would take hislife 
if the notes were not paid at maturity, the présent complainant now 
asks leave to file a supplemental bill alleging that in pursuance of 
such threat the défendant did, subsequently to tbe commencement of 
this suit, take the life of the original complainant. It is said that 
this faot is compétent to show a continuing duress. If it is com- 
pétent at ail, it is compétent as a matter of évidence, and not as a 
part of the complainant's cause of action. The rigbts both of tbe 
original complainant and of the présent complainant, as bisadminis- 
trator, must dépend upon the facts as tbey existed when the con- 
veyances and the notes were executed. Subséquent facts may be 
compétent testimony in the case to show the truth or falsity of tbe 
allégations of tbe bill conceming the facts as tbey existed at tbe time 
the papers were executed. Evidence is not to be pleaded, and if this 
particular fact of the subséquent killing of tbe complainant is ad- 
missible, it is only as évidence to establisb the allégations of the 
original bill. It is not proper, therefore, that this fact should be 
pleaded. Tbe application for leave to amend tbe bill by alleging the 
subséquent killing of the original complainant is denied. 

The other fact which the complainant seeks to set up by way of 
amended bill is that Campau, tbe original complainant, was at the time 
of tbe exécution of thèse papers insolvent and largely indebted, and 
that therefore the conveyances were void as against bis creditors, wbo 
are now represented by the administrator, wbo bas been substituted 
in lieu of tbe original complainant. We think that this amendment 
may be made. It is not necessary now to détermine bow far it may 
be material, or to what extent it will détermine tbe final rigbts of 
thèse parties, but the fact, if it be a fact, that Campau was insolv- 
ent- and largely indebted at the time he made thèse conveyances, may 
be alleged, and the court will reserve tbe considération of that fact, 
and tbe rigbts of parties upon it, if it be establisbed by proof. The 
permission to amend in this respect is allowed. 

The remaining matter is the motion of the défendant to dissolve 
the injunction. Tbere was an injunction allowed against the 
negotiation of thèse promissory notes, which were negotiable, and 
which were not due at the time the original bill was filed, and some 
of which are not yet due. After tbe amendments permitted by the 
order already made, the bill stands upon its face a good bill, alleging 
the exécution of thèse instruments under duress, and a threat to take 
the life of the original complainant if be did not exécute them^ It is, 
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therefore, upon its face, a perfectly good bill. There is no doubt 
whatever that any contract executed under a threat to take the life 
of the party who exécutes it is utterly void, and may be set aside 
upon the application of any party injured. If it shall appear upon 
the testimony that thèse papers were executed without duress, as a 
part of a compromise of a olaim against the original complainant for 
debauohing the wife of défendant Stickney, it is doubtless a case with 
which a court of chancery should hâve nothing whatever to do. But 
that does not appear upon the bill as it now stands, and we hold that 
the bill upon its face is sufficient, and that the motion to dissolve 
the injunction must be overruled, there being no showing outside of 
the bill itself. 



MooNEï V. HuMPHEEY aud others. 

{Circuit Court, D. Colorado. June 16, 1882 ) 

CoNSTEUCTiON OF State Laws — Rulb of Décision. 

The question, what constitutes a corporation of a state, is necessarily a ques- 
tion depending upon ttie construction of the laws of the state, and upon such 
question the fédéral court will follow the rule of décision of the suoreme court 
of the state. 

On Motion for New Trial. 

Wells, Smith d Maçon, for plaintiff. 

L. C. Rockwell, for défendants. 

McObart, C. J., (orally.) In this case there îs a motion for a new 
trial, and to enter a verdict for the défendant. It is a suit brought 
by the plaintiff against the several défendants upon a bill ot exchange. 
The défendants were the incorporators of a company which claims to 
be a corporation under the laws of Colorado. The suit is based upon 
the theory that there is no corporation, that the organization is void, 
and that the incorporators are liable, as partners, upon this contract. 
It is claimed, on behalf of the plaintiff, that the organization is not a 
légal corporation of Colorado, because fche law of the state respect- 
ing the mode and manner of organizing corporations has not been 
complied with, in this, that the certificate of incorporation does not 
state that the stock shall be assessable or non-assessable. There is a 
provision of the statute that in every certiûcate of incorporation there 
shall be a statement showing whether the stock is assessable or not 
assessable. That is one ground upon which it is claimed that this is 
not a légal corporation. Another is that the incorporators are ail 
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non-residents of this etate; that they réside in New Jersey; that the 
certificate was executed and acknowledged in New Jersey; that the 
place of business is in New Jersey ; the books are kept there ; they 
had an agent in Colorado to transact their business, and that is ail. 

Upon thèse grounds the plaintiflf claims that this is not a corpora- 
tion, and that, therefore, thèse défendants, who are încorporators and 
who made this eontract in the corporate name, are liable to him as 
partners. This identical suit was originally brought in the state 
court; there was a trial there, and judgment for the plaintiff. It was 
taken upon a writ of error to the suprême court of Colorado, and that 
judgment was reversed, the suprême court of the state passing upon 
ail the questions to which I hâve called attention, and holding that 
the corporation is a légal one, and that the suit should hâve been 
brought against the corporation, and not against the incorporators as 
partners. The ruling will be found reported in the case of Humphreys 
V. Mooney, 5 Col. 282. And now the question is whether this court is 
bound by that ruling of the suprême court of Colorado, and must fol- 
low it as a rule of décision in this court. We are clearly of opinion 
that we are bound by it. 

The question, what constitutes a corporation of a state, is neces- 
sarily a question depending upon the construction of the laws of the 
Btate, Corporations in this country are created by statute, and state 
corporations are created by state statutes. An examination of the 
opinion of the suprême court of Colorado will show that it is a con- 
struction of the law of this state upon the subject of corporations. As 
such, we are clearly bound by it upon gênerai principles, and espe- 
cially in cases of this character. 

The suprême court, in the case of Secomhe v. Bailroad Co. 23 Wall. 
108, held that "when the question is whether, under the constitution 
and laws of a particular state, a company professing to be a corpora- 
tion is legally so, this court will receive, as conclusive of the question, 
the décision of the highest court of the state, deciding in a case iden- 
tical in principle in favor of the corporate existence." It also falls 
clearly within the gênerai principle that the fédéral courts are bound 
to follow the décisions of the state courts, construing their own con- 
stitution or statutes. It is clearly within the evil that is intended to 
be prevented by this rule, because, if we should hold this organization 
to be void and no corporation, while the state courts hold it valid, it 
would resuit that a non-resident creditor, who could invoke the juris- 
diction of this court, would be able to sue stockholders and enforce 
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claims against them as partners, while a citizen of Colorado would be 
denied that right. 

Upon the whole case, we are constrained to hold that the motion 
for a new trial must be sustained, and a verdict must be entered for 
the défendant, and it is so ordered. 

Se&aonstiby v.Keeley, 11 Fed. Eep. 578, and note, 581. 



EoGEES ». Marshall. 

{Circuit Oowt, D. Colorado. June 14, 1882.) 

lNTBEt.OCfDTORT DecRBE — ReHEAEING— PbAOTICB. 

On a pétition for a rehearing upon an interlocutory decree in chancery, the 
court will, as a matter of course, continue the temporary exécution of the 
decree till the hearing can be had, where to proceed under it might involve 
large expense, and but little time must elapse before such hearing can be had. 

L. S. Dixon, for plaintiff. 

Wells, Smith é Maçon, for défendants. 

MoCbaey, C. J., {orcdly.) Some time ago the court entered an inter- 
locutory decree in this case, which settled, if it shall stand, some 
of the rights of the parties, It is a very important case, involving 
a large sum, and questions that are not entirely free from difficulty 
and doubt. 

A pétition for rehearing upon that interlocutory decree bas been 
filed, and the court bas ordered it to be heard, and fixed a time for 
hearing. The question now is whether the court shall suspend the 
exécution of the interlocutory decree in the intérim. It provides for 
an accounting, and to proceed under it might involve large expense, 
which in the end might be useless, and besides might cause an ex- 
posure of the private affairs of défendants, which, if the court should 
set aside the interlocutory decree, would not be a thing we ought to do. 

The time is short, (the day for hearing is the twentieth ofJuly,) 
and I apprehend no serions injury will resuit from a suspension of 
the accounting in the mean time. I think it is the rule almost with- 
out exception, that where a court entertains an application to set 
aside an interlocutory decree in a case in chancery, it will, as a matter 
of course, pending the hearing upon that application, suspend the 
exécution of the decree. The order which bas already been made 
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BTispending temporarily the exécution of this decree will be continued 
until the hearing can be had. I say this •without expressing anjr 
opinion at ail upon the merits of the application to set aside the iii- 
terlocutory decree. I hâve not looked into the case snfSciently to 
form or express an opinion one way or the other upon the mérita of 
the application. 



MaoKat and others v. Jackman. 

Samb V. SooTT Sole SawiNâ-MAcniNB Co. and others. 

Samb ». Lehman and others. 

{Circuit Oowrt, 8. B. New York, April 15, 1882.) 

Patents pob Ikventions. 

A mère process for making an article is not of itself a patentable invention. 

Elias Merriam and J. J. Storrow, for orator. 

J. C. Clayton, for défendants. 

Whbbler, D. j. Thèse suits are brought upon two patents orig- 
inally granted to Lyman E. Blake, dated August 14, 1860, — one, No. 
29,561, for an improvement in the construction of boots and shoes; 
and the other, No. 29,562, for an improvement in boots and shoes. 
Thèse were to run 14 years, and August 13, 1874, were extended 
seven years. They were acquired by the orator, and the former was 
reissued in No. 9,043, dated January 13, 1880, and both hâve expired 
since thèse suits were brought. 

Before Blake's inventions boots and shoes were made by pegging 
through the outer sole, upper, and inner sole, by sewing a welt to the 
inner sole and upper, and then sewing the outer sole to the welt. 
Some very light shoes were made wrong side out by sewing through 
the inner sole, upper, and part way through the outer sole, and then 
turned, and some very low shoes were made by sewing common stitches 
directly through the inner sole, upper, and outer sole. Sewing parts 
of uppers and pièces of leather and cloth for other purposes together 
by chain-stitches made by machine, by drawing loops of the thread 
through the material, without drawing the rest of the thread through, 
was then known and practiced; but no boots or shoes made by sew- 
ing the soles and upper together by such stitches, nor any method of 
so sewing them together, was then known. No means to which that 
place was accessible for setting the stitches had then been discovered. 
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Blake invented an improvement in sewing-machines by ■wliicli the 
soles and uppers of ail kinds of boots or shoes could be sewed together 
.vithout any welt by that kind of stitches, and it was not useful for, 
nor adapted to, sewing any other kind of stitches, nor in any other 
place. This improvement was pateuted to him in letters patent No. 
20,775, dated July 6, 1858, and was highly useful to the public. He 
made boots and shoes on his machine, and was undoubtedly the first 
to produce such boots or shoes, or to practice that mode of making 
them. He made application for a patent for this process of making 
boots and shoes, and for the boots and shoes made by this process, 
as a new manufacture, June 30, 1859. The spécification was re- 
tumed to him for the erasure of one of the claims, -with information 
that claims for the process and product could not be considered in 
the same application, July 30, 1859. He withdrew the claim for the 
product, with notice that he intended to renew it in a separate appli- 
cation, April 16, 1860, and did renew it July 21, 1860. The machine 
patent was granted for 14 years, was extended seven years, was owned 
by the orator, and expired July 6, 1879. The défendant Jackman 
took a lease from the orator of a sewing-machine, with the right to 
use it under ail three of the patents during the term of either for 
license fées for ail boots and shoes made upon it and operated under 
that license. Since the expiration of the machine patent the défend- 
ant the Scott Sole Sewing-Machine Company bas made machines for 
sewing thèse boots and shoes by this method, and sold them for use 
to the défendants in the other cases, who hâve used them. Thèse 
bills are brought for relief against thèse acts as alleged infringe- 
ment ; and in the case against Jackman the bill covers any arrears 
of license fee there may be for the use of the machine, as this court 
has jurisdiction of that subject on account of the citizenship of the 
parties. No question as to that, however, is made for décision. 

The machine patent appears to hâve always been of unquestioned 
validity. That was so related to the others that any question as to 
their validity would bave been praotically unavailing while that was 
in force, and no question appears to bave been really made and con- 
tested about either until after that had expired, and the actual valid- 
ity of thèse two patents as granted does not appear to bave ever been 
contested until now. 

In McKay v. Dibert, 19 0. G. 1351, thèse patents were in contro- 
versy. The infringement complained of appears to bave been the 
use of a machine after the expiration of the machine patent. It 
seems to bave been argued there that as the exclusive right to make 
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and use, and vend to others to be used, during the term of tbe pat- 
ent had been granted in considération of the full right which the pub- 
lic should bave to the invention after the expiration of the term, thé 
public would bave the full right to the machine after that time, not- 
vntbstanding the other patents, and that they would practically be 
eut down to the life of the machine patent by the expiration of that. 
The court (Judge Nixon) appears to hâve beld that the expiration of 
the machine patent left the machine free to ail, except for use tb 
infringe other patents with, but that its expiration could not affect 
the validity of other patents. That case is cited in the oràtor's brief 
at page 16, and this is ail that is claimed from it. The samé poiïit 
was made upon the hearing on the motion for preliminary injùnction 
in thèse cases, and was disposed of orally by Judge Blatchford ùpon 
the authority of that case. The question was also made whether a 
mère sale of the machine for use in making such boots and shoes 
would be an infringement, and it was held that it would be, and 
injunctions were granted. Thèse questions appear to hâve been ail 
that were then decided. A sténographie report of the proceedings 
upon that motion bas been furnished and examined, and the ques- 
tion as to the validity of thèse patents when granted does not appear 
to hâve been considered. Both of thèse décisions, too, wére made 
beîore those of the suprême court in Miller v. Bridgeport Brass Co. 
21 0. G. 201, and in James v. CampbeU, Id. 337. So the questions as 
to the validity of thèse patents as made in thèse cases are now to be 
passed upon. 

The first step is to ascertain exactly what Blake did invent. There 
are many peeuliar and valuable qualities of this kind of stitch when 
used to bind together the surfaces of leather. Only the loops of the 
stitches are drawn through as made, and the wax is not Bcraped off 
and the thread frayed and worn as is the case when each stitch is 
set by drawing the whole length of the thread through from the ends. 
Each loop as drawn to place tightens the preceding loop and makes 
the seam very close. And they can be sewed by machine and drawn 
tighter than by hand, making the binding together of the surface of 
the leather very firm. Thèse qualities are very useful in the sewing 
together of the soles and uppers ôf boots and shoes, but none of them 
are peeuliar to that work or to the work in that place. The same 
qualities existed in this kind of sewing as used in uniting parts of 
uppers and elsewhere, and he had the advantage of knowing ail about 
them. Had it been désirable to sew seams like those through soles 
and uppers in boots and shoes where the uppers would not bave been 
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in the way, it would hâve required no invention whatever to do it 
with the machines then in use and with this kind of stitch; or had 
it been désirable to so sew any seams, it would hâve required no 
invention to take thèse stitches for them. The fitness of the seams 
•was apparent, but the uppers were in the way of employing them. 
Blake invented means for getting by the uppers and sewing the seams 
there notwithstanding the uppers. He used his means to sew the 
seams there and accomplished a great thing; but not because he had 
made a new kind of seam or given a seam any new quality, but 
because he had put a well-known seam in a difficult place. This was 
ail due to the machine and its opération, and when he had patented 
the machine he had patented aU there was of it. If, after he had 
made his machine, and before he had made a boot or shoe with it, . 
some one else, knowing ail about it, had, by hand or other known 
means, made boots or shoes by sewing the soles and uppers together 
with this stitch, that other person would not hâve been entitled to a 
patent for either the process of sewing, or the boot or shoe, for there 
would bave been no invention in either. After knowledge of a ma- 
chine to make a shoe in a partie ular manner there would be no room 
for an invention of that manner of making a shoe, or of a shoe made 
in that manner, and there would be no more room for the inventer 
of the machine than for any one else. It may be doubtf ul whether 
such a process or product as thèse is by itself patentable. 

Mr. Justice Grier, in delivering the opinion of the court in Corning 
V. Burden, 15 How. 252, said: 

"A process eo nomîne is not made the subject of a patent in our act of côn- 
gress. It is iucluded under the gênerai term ' useful arb.' An act may re- 
quire one or more processes or machines in order to produce a certain resuit 
or manufacture. The term ' machine ' includes every mechanical device or 
combination of mechanical powers and devices to perform some funetion 
and produce a certain effect or resuit; but when the resuit or effect is pro- 
duced by chemical action, by the opération or application of some élément or 
power of nature, or of one substance to another, such modes, methods, or 
opérations are called 'processes.' A new process is usually the resuit of 
discovery — a machine of invention." 

In Cochrane v. Deener, 94 U. S. T80, Mr. Justice Bradley said: "A 
process is a mode of treatment of certain materials to produce a given 
resuit. It is an act or a séries of acts performed upon the subject- 
matter to be iransformed and reduced to a différent state or thing." 

This language of Mr. Justice Grier, with more to the same import, 
was quoted with approval by Mr. Justice Bradley in Tilghman v. Proc- 
tor, 102 U. S. 707. Neither of thèse définitions includes mère mechan- 
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ical opérations like the looping and drawing thread to form stitcheffin 
sewing, either by machinery or by hand; and such opérations, apart 
from the means for performing them, do not appear to be within the 
reach of protection by the patent laws. O'Reily v. Morse, 15 How. 
62; Howe v. Morton, Curtis, Pats. 269; Burr v. Vuryee, 1 Wall. 670. 
There is, of course, no doubt but that a boot or shoe might be the 
subject of a patent as an article of manufacture, but there would 
hâve to be something new about it as such in the sensé of the patent 
laws. Blake did not invent a boot or shoe, nor a sewed boot or shoe, 
nor a boot or shoe sewed with this kind of stitches. Ail those were 
known and in use before. He invented a machine by which boots 
and shoes could be sewed with this kind of stitches in parts where 
they could not be so sewed before. The new effect was due to 
the opération of the machine. The patentability belonged to the 
machine, and not to the boot or shoe, as appeared before. 

In CoUcvr Co. v. Van Dusen, 23 WaU. 530, Mr. Justice Clifford, on 
this subject, said: 

"Articlea of manufacture may be new in the commercial sensé when they 
are aot new in the sensé of the patent law. New articles of commerce are 
not patentable as new manufactures, unless it appëars in the given case that 
the production of the new article involved the exercise of invention or dlscov- 
ery beyond what was neeessary to construct the apparatus for its manufacture 
or production." 

In this case that requisite does not appear. 

Further, this machine, the process it went through with, and the work 
it wrought were so intimately connected that the machine could not be 
conceived of as an operative thing without involving the rest. The 
speciâcation of the machine and its use in the machine patent in- 
cluded also a description of the process and prodnct. This is shown 
by the patent itself, and is proved also by the testimony of experts 
examined as witnesses. It also appears to hâve been the view taken 
by Judge Nixon in McKay v. Dibert, where he suggests that a surren- 
der and reissue of this patent in divisions would hâve avoided the 
incongruity arising from the expiration of the patents at' différent 
times. 

In Miller v. Bridgeport Bran Co. it is strongly iûtimated that what- 
ever a patentée describes in the patent and does not claim is aban- 
doned to the public, unless it was omitted to be claimed by inad- 
vertence or mistake, and a correction is sought immediately upon 
discovery of the omiasion. There is an allusion to the statute for 
defeating a patent by two years' public use and being on sale of the 
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invention, as an illustration or reason; but the case does net seem to 
hold that two years are to be allowed in which to reclaim what is so 
described. 

In James v. CampbeU Norton had taken out a patent December 16, 
1862, for a post-marking and postage-cancelling stamp containing a 
combination of the post-marker and blotter and cross-bar Connecting 
them, the blotter to be made of steel or other material which would 
answer its purpose, and to hâve on its face circular cutters enclosed 
in circular rings to eut the postage stamp at the time of defacing it 
■with ink. The spécification described and the drawing showed the 
whole. The claims were for the cancelling stamp separately, and for 
the combination of the cancelling stamp with the cross-bar. On the 
fifth day of January, 1863, 20 days after, he made application for a 
patent for post-marking and postage-cancelling stamp of the same 
construction as the other, except that the blotter was to be made of 
wood, cork, rubber, or simUar material held by a tube fastened at 
one end of the cross-bar. The claims were for the blotter separately, 
and for the blotter in combination with the cross-bar and post-mark- 
ing device. This patent was granted. It was several times reissued, 
but the validity of it as originally granted came under considération, 
and especially the claim for the combination. This combination was 
not the same as that patented in the former patent in any sensé. 
That was a combination of a blotter with a cross-bar only, while this 
wa$ a combination of a, différent blotter with a cross-bar and post- 
marker. The whole of this combination was deiscribed in the former 
patent, except the différence in the blotter of thèse patents. 

Mr. Justice Bradley said: 

"It is hardly necessary to remark that the patentée could not inelude m a 
subséquent patent any invention embraced or described in a prior one granted 
to himself any more than he could an invention embraced or described in a' 
prior patent granted to a third person. Indeed, not so well ; because he miglit 
get a patent for an invention before patented to a third person in this country 
if he could show that he was the flrst and original inventer, and if he should 
hâve an interférence declared. Now, a mère inspection of the patents referred 
to above; will show that after December, 1862, Norton could not lawfuUy 
claim to hâve a patent for the gênerai process of stamping letters with a 
post-mark and cancelling stamp at the same time, nor for the gênerai combina- 
tion of a post^stamper and blotter in one instrument, nor for the combination 
of a pôst-stamper and blotter connected by a cross-bar, for ail thèse things, in 
in one or other spécifie f orm, were exhibited in thèse prior patents." 

The original patent was declared to hâve been invalid upou this 
ground. 
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As before shown, Blake's machine patent exhibited both the shoe 
of bis product patent and mode of construction of bis process patent, 
to wbich be was no more lawfuUy entitled than Norton was to bis 
second patent for -wbat was exbibited in tbe first. It is conceded in 
défendants' brief tbat there sbould be a decree for an account of 
license fées against Jackman. 

Let decree be entered for an account of license fées in the case 
against Jackman, and dismissing the bill as to the residue, and dis- 
missing the bills, with costs, in the other cases. 



Bbainard ». Ceammb. 

{Oirmit Cowt, N. D. New York. June 26, 1882.) 

1. Patents fob Inventions — Keisbux. 

Where a process patent was cleimed lu the reissue, and everything essential 
to the process was pointed out in the original patent nine years before the 
reissue, and in the mean time other inventors hâve occHpied the ground covered 
by the gênerai subject-matter of the invention, what was therein pointed out 
and not claimed is to be deemed abandon ed to the public. 

2. Claims in Rbibsub— Constkuction— RtJMi cf. 

Where claims in the reissue relating to the apparatus, considered literally, are 
broader than the claims in the original, describing the functions rather than 
the mechanism, they are to be construed with référence to the spécification, and 
so, if consistent with the language used, as to secure to the patentée the inven- 
tion which is described, but not so as to embtace any invention broader in its 
scope than that in the original invention. 

3. Infringing Patent. 

The patent of défendant may be valid, and possîbly his mechanism is an im- 
provement on complainant's ; but this will not protect htm from tthe charge of 
infringement. "■ " 

A. J. Todd, for complainant. 

JEiîcard Fiicft, for défendant. 

Wallacb, C. J. The doubtful question in this case is^rhether the 
reissued patent on which this action is founded is for the same in- 
vention as that described and claimed in the original. The,,©riginal 
patent bears date June 5, 1869, and is for an improved machine for 
washing shavings in breweries. As described in the spécifications, 
the invention consists of a boUow perforated ahaft, in OQmbination 
with a hoUow cylinder, hung together in a fxame, for the piiïpose of 
discharging a fresh current of water in jets upon the contents of the 
cylinder while it revolves. The f rame ia described merely as a strong 
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rectangular frame, supported on legs. The cylinder is made with 
open staves, or perforated sides, and is suspended horizontally in the 
frame in a hollow shaft. The shaft extends through the cylinder, 
and is perforated with a séries of holes on ail sides. One end of the 
hollow shaft is fitted to run in a thimble, on which is screwed a pipe 
for conveying water into the shaft; the other end of the shaft is 
closed, and carries a crank. The cylinder has a removable cover. In 
opération, the shavings to be -washed are put into the cylinder, the 
cover is fastened, and the shaft is revolved by turning the crank ; the 
cylinder rotâtes upon the shaft, and the current of water introduced 
into the perforated shaft is di&charged in jets upon the shavings as 
their surfaces are presented by the révolution of the cylinder. The 
dirty water escapes through the openings of the cylinder at its lower 
Bide. The patentée states in his description that cylindrical wa^h- 
ing-machines are in use, and he disclaims the same as his invention. 

The first claim is "a hollow perforated shaft, in combination with 
the cylinder, and the frame arranged and operating substantially in 
the manner and for the purpose described." 

The reissued letters beat date Pebruary 26, 1878, and herein the 
patentée attempts to secure to himself both a process and the appa- 
ratus for carrying out the process for washing breweries. The appa- 
ratus is described substantially as in the original patent, except that 
in the original the cylinder is described as suspended horizontally 
upon the hollow shaft and ias rotating by the révolution of the shaft, 
while in the reissue the cylinder is not stated to be suspended hor- 
izontally, but so constructed as to admit of a rotating or reciprocat- 
ing action. Considérable new matter, however, descriptive of the 
process is introduced. Two of the claims relate to the process. The 
third and fourtfa relate to the apparatus, and are as folio ws : "Third.. 
TJnn combination of a vessel capable of rotation on its axis with 
W0Ê^îfix piroducing jets of water within ît, substantially as described. 
Fozin^, i^'vtfssel capable of rotation on its axis in combination with 
a p&ltàèwi^^pé^lbt pioduoiag jets of water within such vessel, sub- 
staiïtiâ^ as âeâoribed. " 

So t^t ka the reissue is an attëmpt to secure to the patentée th& 
procMwfor the treatment ôf bïewefs' shavings, it is entirely inoper- 
ative. The process as described and claimed therein is merely for 
the treateient of the shavings by the employment of the described 
appanittis. It is diflBcult to^ âpipreciate any practical benefit which is- 
obtained by the patentée by cdliing his patent a process patent instead 
of one for the machine; and it isconceded that aseverything essen- 
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tial to the process was pointed out in the original patent nine years 
before the reissue, and in the mean time other inventors hâve ocoupied 
the ground covered by the gênerai subject-matter of the invention, 
vrhat was therein pointed out and not claimed is to be deemed aban- 
doned to the public, within the récent décisions relative to reissues. 
As to the claims for the process the complainant proposes to file a 
disclaimer. 

The claims in the reissue relating to the apparatus, considered lit- 
«rally, are broader than the claim in the original. Indeed, they describe 
the functions rather than the mechanism of the apparatus. But they 
are to be construed with référence to the spécification, and so, if con- 
sistent with the language used, as to secure the patentée the inven- 
tion which is described. They are not to be construed, if the lan- 
guage will reasonably bear such an interprétation, so as to embrace 
any invention broader in its scope than that in the original patent. 

In view of the state of the art, and of the apparatus described in 
the original patent and shown in the drawings, the patent was for a 
new combination of old parts, which consisted in locating the hoUow 
perforated shaft within a hoUow cylinder having openings in ita sides 
and suspended horizontally in a frame, so that cylinder and shaft 
lotate together by turning the erank of the shaft. 

The gist of the invention was in the adaptation of th* several parts 
for the spécifie purpose described. The peculiar materials to be washed 
required spécial instrumentalities. A machine for cleaning rags, 
containing a revolving horizontal cylinder mounted on hoUow axles, 
through which water can be conveyed to the contents of the cylinder 
and can escape through perforated plates at the end, is shown in the 
Englisb patent to Foudriner of 1834. But in this patent the*e is not 
shown a hoUow shaft running into the cylinder to discharge jets of 
water upon the contents of the cylinder. 

A machine for forcing liquids into the contents of a vessfll capable 
of rotation on its axis through a perforated vertical shaft, is shown 
in the English patent to Givine in 1851. But the contents are plàoed 
in cages of wire gauze, and the vessel itself is tight. Theae two 
English patents présent the nearest approximation in the prior Q^e 
-of the art to the présent. They are not anticipations; neither oj 
them would do the work satisfaetorily required of a machine for wash* 
ing br«wers' shavings. There can be no doubt that it required thought 
and inventive faculty to organize the distinctive features of thèse 
prior inventions into the présent mechanism so as to adopt them to 
the spécial work to be done. 
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Eeverting now to the claims of the reissue relating to the appara- 
tus, the doubt which they suggest is whether they are not to be con- 
etrued as so broad as tô embrace a cylinder which is not horizontally 
euspended, and which is not rotated by means of the hollow shaft. 
The vessel capable of rotation on its axis and the perforated pipe for 
producing jets of water within such vessel are clearly referable to the 
cylinder and the shaft described in the spécification, but the doubt is 
whether the spécification in the reissue does nOt describe a cylinder 
which need not be horizontally suspended, and which will admit 
of a reciprocating as well as a rotating action upon the shaft. 
Considered in its entirety, it would seem from the spécification 
thaï the Horizontal cylinder is indispensable to the efEciency 
of the mechanism, and there is nothing in the description which 
refers to any means for conveying reciprocating action tothe cylinder. 
In the absence of anything in the proof s to indicate any reason for 
an expansion of the claim, and in view of the apparent necessity of 
employing a cylinder which is suspended horizontally and is rotated 
by the shaft, the conclusion is reached that the fourth claim of the 
reissue can be sustained as substantially identical with the first claim 
of the original patent. 

The défendant has appropriated the invention thus secured to the 
complainant, and it may be that the désire to protect the complain- 
ant against the piracy of his invention has led to undue liberality in 
the construction of the reissue. Précédents are not wanting, however, 
to justify such a broad construction. Swan Turbine Manuf'g Go. v. 
Laâd, 2 Banning & Arden, Pat. Cas. 488, is in point, where a more 
nebulous claim than the présent was sustained by limiting it to the 
particular mechanism described. This case was aflQrmed by the 
suprême court. 102 U. S. 408. 

It is not intended to intimate that the defendant's patent is not a 
valid one. Very possibly his mechanism is an improvement upon 
the eomplainant's, but this will not protect him from the charge of 
infringement. 

The complainant will hâve a decree for an injunction and account- 
ing, but without costs, upon making due proof or notice to the adverse 
party of the filing of a disclaimer as to the claim for the process 
according to law. 
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Seabls V. BouïOK and others. 

(Cireuit Court, 8. D. Nero York. February Term, 1881.) 

Patents fob Inventions— Improvkment in 'Whip-Sockbtb. 

Letters patent Ko. 231,510, for an improvement in whip-sockets, adjudged 
valid and infringed, and that reissued letters patent No. 9,297 are null and void, 
having been granted by tbe commissioner without authoritj. 

In Equity. 

J. P. Fitch, for complaînant. 

N. Daveriport, for défendant. 

Wheeleb, D. J. This cause having been heretofore heard and a 
décision thereupon herein rendered to the efifect that, the two aaid 
letters patent on which this suit is brought to-wit, letters patent No. 
231,510, dated August 24, 1880, and reissued letters patent No. 
9,297, dated July 13, 1880, were valid ; that complainant was the owner 
thereof , and that défendants had infringed them and each of them ; and 
the case having been opened upon motion of défendants for the pur- 
pose of putting in évidence the original letters patent No. 150,195, 
dated April 28, 1874, of which letters patent 9,297 is a reissue, and 
the cause having been fnrther brought on for hearing on the said new 
évidence so introduced as aforesaid under the order granting défend- 
ants' motion : 

Now, after hearing J. P. Fitch, Esq., of counsel for complainant, 
and N. Davenport, Esq., of counsel for défendants, it is adjudged that 
one John M. Underwood was the original and first inventor of the 
improvement in whip-sockets described and claimed in letters patent 
No. 231,510, dated August 24, 1880, and issued to Anson Searls as 
assignée ; that the complainant, Anson Searls, is now the exclusive 
owner thereof; and that the same are valid and effective in law. 

It is further adjudged that the défendants hâve infringed the said 
letters patent No. 231,510 by selling whip-sockets which contâined 
the invention described and claimed therein. 

And it is ordered that a perpétuai injunction issue out of and under 
the seal of this court, enjoining and restraining the said défendants 
and each of them, their and each of their agents, attorneys, clerks, 
carriers, servants, and workmen, from making, using, selling, or in any 
manner disposing of, or parting with, during the unexpired term of 
said letters patent No. 231,510, any whip-socket containing, embody- 
ing, or in any manner counterfeiting or imitating the invention de- 
v.l2,no.7— 40 
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Bcribed in said last-mentioned lettere patent, or any whip-socket like, 
or Bubstantially like, those heretofore sold by the said défendants, as 
proved by the testimony herein. 

It is further ordered and decreed that the défendants account to 
the complainant for ail the whip-sockets made, sold, or used by them, 
or either of them, or their agents, attorneys, clerks, carriers, servants, 
or workmen, or either of them, between the twenty-fourth day of 
August, 1880, and the date of said accounting, which are made sub- 
stantially like those described and elaimed in said letters patent No. 
231,510, or that contain the invention therein set forth, and for ail 
moneys and profits received or derived by them, or either of them, 
from the manufacture, use, or sale thereof, and for ail damages that 
the complainant has suffered in conséquence thereof. 

It is further ordered that it be referred to S. Nelson White, Esq., of the 
city of New York, a master of this court, to take proof, report, and state 
such account with ail convenient dispatch, and that on the coming 
in and confirmation of such report the said défendants pay to the 
complainant ail the moneys made, or profits received and damages 
suffered, as may be so reported, with costs from and after the date of 
.■this decree. 

It is further adjudged that the aforesaid reissued letters patent No. 
^,297, dated July 13, 1880, are not for the same invention as that 
4escribed and elaimed in the original letters patent No. 150,195, 
dated April 28, 1874, of which they purport tp be a reissue; that the 
said original patent was not inoperative or invalid by reason of a 
defective or insufficient spécification, and that the commissioner of 
patents had no jurisdiction or power to accept the surrender of said 
original letters patent No. 150,195, and to grant said reissjie No. 
9,297. 

It is therefore decreed that the said reissued letters patent 9,297, 
dated July 13, 1880, are therefore nuU and void, and that the com- 
plainant's bill of complaint, so far as the same relates to the said 
reissued letters patent, be and the same hereby is dismissed. 

Note. This case was improperly reported. Aiite, 140. The case waa 
•opened before entry of decree, and the original letters patent, No. 150,195, 
introduced in évidence, and the case reargued and resubmitted, when the 
abûve decree was entered declaring reissued letters patent No. 9,297 void. 

N.D. 
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BoNELESS FisH Co. V. EoBEETS and others. 

Cbowell V. Beaedslet and others. 

{Oirmit Court, 8. D. New York. June 17, 1882.) 

Patekt pob Intentions — Peocess for Chkino Fish. 

A patent construed as limited to a process for curing fish is not infriuged by 
a similar proceBS employed after the fish are cured. 

iî. W. Townsend and A. B. Dyett, for complainants. 

Betts, Atterhury d Betts, for défendants. 

Wallace, C. J. In view of what was well known at the time of 
Atwood's invention, his patent is to he construed as limited to a pro- 
cess of curing fish in which the membrane or tissue between the 
flesh and the skin is removed during the process, and before the 
article is in a condition to be packed and boxed for the market. 

The défendants buy the article fully cured, and even if they remove 
the membrane with the outèr skin, they only do what any one has a 
right to do in preparing the article for cooking. The circumstance 
that this is done in order to make the article more marketable, does 
not alter the character of the act. 

The bill is dismissed. 



The Mabia a»d EiiizABETE. 

{Distriet Court, D. Nem Jeruy. June 16, 1882.) 

VeSSEM— LlMITBD LlABII-ITT OF OWNEKB — BaHAOBB — Reb ADJUDICATA. 

In proceedings by pétition broiigbt by the owners of the veseel under the 
limited liability act, (Rev. St. } 4283,) where the vessel has been decreed liable 
for damages sustained by a collision, the question of liability is res adjudieata, 
and in no way involved, and the losing party cannot revive and retry the case 
uppn its merits. 
Same — Distribution of Pund in Regibtrt. 

The pro rata distribution of the fund, whan the amounts are not stifficient to 
pay ail clairoants in full, provided for by Bev. St. i 4284, relates to a distribu- 
tion among those whose losses arise f rom the collision, and has no référence to 
other liens of an inferior grade and quality upon the vrong-doer. 
Same — Prioritt of Lien for Damages. 

A decree for damages in a case of collision overrules ail prior liens, including 
that for seamen's wages. 

On Pétition of Owners, etc. 
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FLtvel McGee, for petitioners. 

R. P. Wortendyke, for libellant. 

Nixon, D. J. A decree was ordered in this case against the offend- 
ing vessel for $2,800'damages, and costs of suit. See 11 Fed. Eep. 
521. The claimants, contesting ail liability whatever, and failing to 
sustain their defence on the mérita, expressed the intention of avail- 
ing themselves of the benefits of the limitation of liability provided 
by section 4283 of the Eevised Statutes. A stay of proceedings was 
granted to allow them the opportunity. The Benefactor, 103 U. S. 
239. 

The question of fault and gênerai liability being fixed, the owners 
of the Maria and Elizaheth hâve filed a pétition for relief. They set 
forth that the loss and damage occurred without their privity or 
knowledge ; that since the collision three libels had been filed against 
the schooner, — one by Job H. Eidgway for wages, the second by the 
libellant in this case for the damages sustained by a collision with 
the schooner Achorn, and the third by William A. Wilkinson and 
others for wages ; that the first and third were not contested by the 
claimants, and decrees had been duly entered therein in favor of the 
libellants ; that the second was contested, the rçspondents denying 
ail liability, and alleging in their answer that the collision was the 
fault of the officers and crew of the Achorn, and was broqght about 
Bolely by their négligence, unskilfulness, and bad seamanship ; that 
the issue had been decided against the Maria and Elizabeth, and on 
a référence the court had ascertained the damages to be $2,800, be- 
sides the costs ; and that the several decrees exceeded the value of 
the petitioners' vessel and the pending freight. 

The pétition further alleged that in the month of June, 1880, 
one of the petitioners, Joseph Headley, filed in this court a pétition, 
setting forth that he was the master and principal owner of the Maria 
and Elizabeth; that the vessel was then in the custody of the marshal, 
under the three above-recited libels; that he wanted to procuré the 
release of the vessel pending the litigation, and was not able to agrée 
with the proctor of the libellant in this case as to her value, and asking 
for an appraisement ; that appraisers were appointed by the court on 
June 3, 1880, who reported the whole value of the schooner to be, at 
that time, $472.83; and that thereupon a stipulation was duly put 
in, with approved sureties, by which the said stipulators bound 
themselves in the said sum of $472.83, conditioned that they should 
at ail times, upon orders and decrees of the said court, or of any 
appellat© court to which the said suits might be taken, upon notice 
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of Euoh order or decree, pay into court the full value aforesaid, 
and abide by and pay the moneys awarded by any final decrees ren- 
dered by the court, or the appellant court, if an appeal intervened. 

The pétition further stated that the owners did not contest the 
claims in the two libels for wages, but denied their liability or that 
of their vessel for the damages occasioned by the collision with the 
Achorn ; that they also desired to hâve the benefit of the limitation 
of liability provided by section 4283 of the Eevised Statutes, and in 
case they should be ultimately defeated in the libel for the collision, 
to hâve the amount of their respective liability to ail the libellants 
limited to the amount and value of the interest of eaoh of the owners 
in said vessel and her freight then pending ; that the value of the 
vessel had been ascertained to be $é72.83, and the amount of her 
freight then pending was $69.50. 

The prayer of the pétition is that if it should be ultimately deter- 
mined that the Maria and Elizabeth was liable for the collision, the 
court -would make a final decree that the amount of the said stipula- 
tion for $472.83, after the payment of costs and expenses, be divided 
pro rata among the claimants, and that upon the payment thereof 
the said Maria and Elizabeth and the petitioners may be forever dis- 
charged from further liability, and that they may hâve the benefit of 
appeal from any decree to be made, without further or other security 
than that heretofore given, or that required by the limited liability 
act, and that the testimony taken in the varions' causes may be used 
in the hearing of the application, or any appeal that may be taken, 
as though originally taken in this proceeding. 

The answer of the libellant substantially admits the gênerai allé- 
gations of the pétition, but dénies : 

(1) That the collision happened and the loss and damage occurred without 
tlie privity or knowledge of the petitioners; (2) that the petitioners hâve 
the right in thèse proceedings to reopen the question of the liability of the 
Maria and Elizabeth for damages ; and (3) that the court has the power to 
àdjudge that the appralsed value of the vessel should be distributed j)ro rata 
among the several libellants. 

I think be is wrong in the fîrst contention, and right in the second 
and third. 

1. The first dépends upon the construction of section 4283 of the 
Eevised Statutes. That section, in its applicability to the présent 
case, enacts that "the liability of the owner of any vessel for * * * 
any lossj damage, or injury by collision, * * » incurred with- 
out the privity or knowledge of such owner or owners, shall in ao 
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case exceed the amount or value of the interest of the owner in 
such vessel and her freight then pending." The act is intended to 
encourage commerce, and ownership in its instrumentalities. lis 
benefits can be inToked only by such owners as hâve no "privitj or 
knowledge" of the collision from which the loss or damage arises. 
The circumstances under which the accident occurred in this case 
are stated in the pétition and admitted in the answer. The master 
was part owner, and on the night of the collision was on board, and 
was taking his full share in the. navigation of the vessel. He had 
served out his watch at miduight, when the mate and two others of 
the crew took charge, and had gone to his berth, and was asleep at 
about 1 o'clock in the morning, when the two schooners coUided. 
The wind was light, the night clear, and there was nothing in the 
sitaation that called for any spécial vigilance. Under thèse circum- 
stances, to affirm that he had privity or knowledge of the collision 
would be giving such a narrow construction of the provisions of the 
law as to deprive ail vessel-owners of the privilèges of the act in 
cases where the master happens to hâve any interest, however small,' 
in the vessel. 

2. The question of the liability of the Maria and Elizabeth is res 
adjudicata, and is in no way involved in the application of the owners 
for the benefit of the limited liability act. It would be quite an 
anomalous proceeding, after a libel, answer, proofs, and adjudica- 
tion by the jndge, to allow the losing party to revive and retry the 
case upon its merits, on a pétition allowed in the interest of vessel- 
owners for a very différent purpose. 

3. The pro rata distribution of the fund, when the amount is not 
sufficient to pay ail claimants in full, provided for by section 4284 
of the Bevised Statutes, relates to a distribution among those whose 
losses arise from the collision, and bas no référence to other liens of 
an inferior grade and quality upon the wrong-doing vessel. A decree 
for damages on a cause of collision overrides ail prior liens. There 
bas been a struggle to except the wages of seamen, which are always 
looked upon with favor in the admiralty courts, but it has not been 
Buccessful. 

In the Linda Flor, Swabey, Adm. 309, Dr. Lushington held that 
the claim of a party having obtained a decree in a cause of damage 
is prior to that of a seaman for wages, assigning as a reason that 
the seamen are not shut up to their libel in rem, but may also main- 
tain an action in personam, which cannot be done by one suflFering 
damage from a foreign vessel. He was foUowed by Judge Lowell in 
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ihe case of The Enterprise, 1 Low. 455, partly beeause the vessel 
complained against was a British vessel, and hence subject to the 
English law, which postpones the lien of the seamen's wages to tbat 
of a libellant in a cause of damage, and partly upon the ground that 
seamen hâve other available remédies for their wages, and beeause 
mariners of the wrong-doing ehip may be supposed to share in the 
fault of the vessel. 

And the law is thus stated by the suprême court in Norwich Co. v. 
Wright, 13 Wall. 122, where Mr. Justice Bradley, speaking for the 
-whole court, says : "Liens for réparation for wrong done are superior 
to any prior liens for money borrowed, wages, pilotage," etc. 

But, without dwelling longer over the case, I am of the opinion 
that a decree should be entered against the claimants for the value 
of the vessel, $472.83, and for the amount of pending freight, $69.50, 
making the aggregate $542.33; and that the libellant Thatcher is 
entitled to the same as against the claims of the other libellants for 
vrages ; and that when this sum is paid into court the owners of the 
Maria and Elizabeth should be discharged from ail further liability 
on account of the collision. 

This view renders the motion of the proctor of the libellant to 
amend the pleadings so as to make the case a proceeding in personam 
as well as in rem unnecessary and futile, as he can bave no further 
«laim against the owners for the damage and loss sustained. 

See Tfie Maria and Elizabeth, 11 Fed. Bep. 520, and note, 525. 



The Pottsvillb.* 

(District Court, E. S. Pennsylvania. May 5, 18S2.) 

. AbmiraIiTT — Collision— Nbougence — Lookout. 

A steam-ship moving at the rate of four miles an hour, în a rough sea and 
dense fog, on a frequented part of the Atlantic coast, cbllided with and sank a 
schooner. At the time of the collision the only lookout on the steamer was a 
boy 16 years of âge, who had been upon the water but a few weeks. HM, 
'that the steam-ship was liable for the damage : Mrst, beeause under the cir- 
cumstances the utmost caution was required, and four miles an hour was too 
great a speed, being more than was necessary for steerage way ; and, second, 
beeause it was culpable négligence to hâve an inexperienced boy as lookout. 

In Admiralty. Libel for collision. 
♦Reported by Frank P. Prichard, Bsq., Of the PhiladelpUia ban' 
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The facts were as foUows : 

On June 9, 1881, at about 5:10 a. m., the steam-ship Pottsville collided with 
the schooner Joseph and Franklin in the Atlantic océan, between Hereford 
inlet and Five Fathom bank light-ship. At the time of collision the course 
of the steam-ship was about S. W. by "W, ; that of the schooner K. N. E. The 
wind was light and from the eaatward; the sea was rough, and there was a 
dense fog. The schooner had a compétent lookout, and the master himself 
was in charge of the deck. The fog horn was eontinually sounded. The steam- 
ship was going at the rate of four miles an hour and had but one lookout, a 
boy of 16 yeara of âge, who had had some five weeks' expérience afloat. The 
whistle of the steam-ship was blown every minute. The direction of the wind 
was such as to inerease the acoustic properties of the steam-whistle and todi- 
minish those of the fog horn, The whistle of the steam-ship was heard on board 
the schooner some time before the collision, and the course of the schooner 
was kept unchanged, The fog horn of the schooner was not heard on the 
steam-ship untU immediately prior to the collision, and was then promptly 
reported by the lookout. The schooner was seen an instant after, about 40 
yards distant. The wheel of the steam-ship was put hard a-port, and she was 
stopped and backed under f uU speed. Immediately afterwards the schooner 
was struck and subsequently sank. 

The libellant contended that the steam-ship was going at a higher rate of 
speed than was necessary for steerage way or consistent with safety in such 
weather and locality, and that it was négligence, under the circumstances, to 
entrust the position of lookout to a boy of little expérience. The respondents 
contended that the steam-ship could not hâve been handled at a less rate of 
speed; that the schooner was seen by the boy on lookout as soon as it was pos- 
sible for any one to hâve seen her; and that the collision was the resuit of 
inévitable accident, neither party being at f ault. 

Théodore M. Ettîng and Henry B. Edmunds, for libellant. 

Thomas Hart, Jr., for respondent. 

Bdtleb, D. J. The burden of proof is on respondent. Havîng 
run the libellant down, she naust prove it was not her fault. The 
answer charges it to libellant 's failure to signal. On the argument 
it was attributed to this cause, and to inévitable accident. 

I cannot doubt that the schooner signaled, as required by law. 
Her testimony puts this beyond question. 

That the accident was inévitable I do not believe. It may prop- 
erly be attributed, I think, to want of care in respondent. The cir- 
cumstances -çrere such as to call for the highest degree of vigilance. 
A dense fog prevailed, the sea was rough, and the respondent was 
steaming on one of the most frequented parts of the Atlantic coast, 
— momentarily liable to find vessels directly in her way. That she 
was not vigilant is clear. At the time of collision the only person 
forward, on deck, was a boy of 16 years, with no expérience, having 
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been upon the water but a few weeks. To entrust the responsible 
and délicate duty of lookout, in such weather, and in such a place, to 
this raw youth, was culpable négligence. It is said, however, that 
this had no influence upon the resuit, or accident, that he saw the 
schooner as early as she could be seen through the fog, and heard 
her horn as soon as it was blown. If this were true, the fact wonld 
remain that respondent had been négligent of a most important duty, 
under circumstances requiring the greatest care, justly casting serions 
doubt over the entire defence. I do not, however, believe it is true. 
An experienced seaman, alive to the dangers of the situation, and the 
necessity for extraordinary vigilance, would doubtless hâve discov- 
ered the schooner's présence in time to avoid the collision. In respect 
to speed also, I believe the respondent failed in duty. It cannot well 
be doubted that she was moving at the rate of four miles an hour, 
and I think upwards, while her progress should hâve been no greater 
than was actually necessary to afford steerage way. It is true her 
witnesses say her speed was no greater than necessary for this pur- 
pose ; but I think the conclusion is quite reasonable that she might 
bave controlled her course at a lower rate. Whether under the 
peculiar circumstances of weather and place, it was her duty oeca- 
sionally to stop, as the captain of the Arbatus, who was a short dis- 
tance off did, need not be determined. It very clearly was her duty 
to proceed with the utmost caution, feeling her way, and endeavoring 
by every practicable means to avoid the dangers known to be in her 
path. In this duty I believe she failed. 

A decree must be entered for libellant with costs. 

The court propounded certain questions to a nautical expert called 
as an assessor, which, with the answers thereto, were as follows : 

First. Under the circumstances stated by the Pottsville's oflacers, at and 
preceding the collision involved in this case, was it prudent to entrust the 
duty of lookout to a boy of 16, with but a few weeks' expérience on the water? 
Answer. There are no circumstances under which a vessel can be placed 
that require more vigilance on the part of the lookout than in a dense fog, as 
is described by the offlcers of the Pottsville, and she, being at the time in the 
track of vessels bound up or down the coast, the danger of collision was great, 
and too much précaution could not be taken; it was therefore imprudent te 
entrust the duty of lookout to an inexperienced boy. On the eontrary, under 
the circumstances, more than ordinary caution should hâve been used. To 
detect an object through a fog, the range of vision should be confined to as 
narrow a limit as possible. It would therefore hâve shown no extraordinary 
caution had two men been placed on the lookout, one looking from each bow. 
In fact, in a dense fog. ail the watch on deck should constitute a lookout. 
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Second. Would an experienced seaman hâve been likely to see the scbooner 
or discover her présence earlier than this boy ? Answer. An experienced sea- 
man, accustorned to looking for and seeing vessels under ail circumstances, 
and listening for signais in fogs, would be more likely to see a vessel and dis- 
Mnguish a signal, and locate the direction from which the sound came, than 
an inexperienced person. 

Third. Do you know the Pottsvilleî Answer. I know the steamer Potts- 
ville. 

Fourth. If you do, state whether under the circumstances detailed by her 
ofiBcers, as existing at the time, she could or could not hâve controlled her 
course at a lower rate of speed than four miles an hour ? Answer. In regard 
to the rate of speed under which the Pottsville could hâve controlled her 
course, under the circumstances as stated, I see no reason why the steamer 
going three miles au hour should not hâve been under perfect control. 



The Plymouth Eook, etc. 
{DUtriet Court, H. D. New York. June 12, 1882. ) 

1. TowAOïi Services— Passensbr Steamer. 

To entitle a libellant to recover salvage compensation for towage services 
the claimant's vessel must be shown to hâve been in either actual or appre- 
hended danger at the time the services were rendered. 

2. Pbactice — COSTS. 

Where salvage compensation was claimed for towage services, and the 
answer àdinitted the claimant's liability for a reasonable towage compensation, 
the libellant recovered a reasonable sum for towage, without costs, and was 
adjudged to pay the United States marshaPs costs. 

In Admiralty. 

This was a libel filed by the master and owner of the steam-boat 
City of Eichmond, to recover $5,000 as salvage compensation for 
assistance rendered to the steam-boat Plymouth Eock, under the cir- 
cumstances described in the opinion of the same court, reported in 
The Plymouth Rock, 9 Fed. Eep. 413, 415, et seq. 

Lorenzo Ullo, for libellant. 

Sidney Chubb, for claimant. 

Beown, D, J. When the aid of the City of Eichmond was requested 
by the captain of the Plymouth Eock, the latter, as I ûnd upon the 
évidence, was neither in actual nor apprehended danger, being in tow 
of the Germania, which was fuUy able to take care of her. The 
request for aid was merely to expedite her passage and to take off 
her passengers for their more convenient landing. It is not, there- 
fore, a case of salvage. 
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The libellant is entitled to a reasonable sum for towage and taking 
passengers. If the parties do not agrée, a référence on that point 
may be taken. 

The costs up to this time are allowed, and the libellant ehould pay 
ihe disbursements on the arrest of the vessel. 



SondB In Aid of Railroads. 

TowNSHiF OF New Buffalo v. Cambeia Ieon Co., Sap. Ct. U. S. Oct. 
Term, 1881. Error to the circuit court of the United States for the west- 
ern district of Michigan. PlaintifE, in the court below, recovered judgment 
on certain bonds which were issued to a railroad company by the plain- 
tiff in errer to aid in the construction of a railroad, and by the railroad com- 
pany transferred to défendant in error. The bonds had been isaued to the 
railroad company under authority of an act of the législature of the state. 
On the part of the plaintiff in error it is contended that by the settled law of 
the state as it existed when the bonds were issued they were void. The dé- 
cision of the suprême court of the United Stîitea was rendered on March 27, 
1882, Mr. Justice Harlan delivering the opinion of the court affirming the 
judgment of the circuit court. 

Where, by the law of the state as expounded by its suprême court and acted 
upon by its législative and executive departments, bonds issued to a railroad 
company were held valid obligations of the municipality by whom they were 
issued, this court will not feel bound to follow later décisions of the state 
suprême court modifying their former opinions. The défendant in error is a 
bona flde holder for value, and his rights and obligations dépend upon the 
same rule. In the absence of constitutional provisions making a distinction 
between municipal subscriptions to stock and municipal appropriations of 
money or crédit, there is no solid ground upon which the législature can rest 
such a distinction. That the bonds were voted to one railroad company, and 
were delivered to a consolidated company, will not Invalidate them, as they 
must be deemed to hâve been given in view of the then-existing statute 
authorizing two or more railroad companies forming a continuous or con- 
nected line to consolidate and form one corporation and investing the consol- 
idated company with the powers, rights, property, and franchises of the con- 
stituent companies. 

H. F. Severens, for plaintiff in error. 

W. J. Smiley, for défendant in error. 

Cases cited in the opinion: As to constitutionality of state law, Taylor v. 
Ypsilanti, 4 Morr. Tr. 826, followed; and People v. Salem, 20 Mich. 452; Bay 
State v. State Treasurer, 23 Mich. 499 ; Thomas v. City of Port Huron, 27 Mich. 
320, not followed. Rights of holder for value: Railroad Co. v. National Bank, 
102 U. S. 14. Donations and descriptions: Railroad Co. v. County of Otoe, 
16 Wall. 674; Olcott v. Supervisors, 16 Wall. 678; Town of Queensbury v. Cul- 
ver, 19 Wall. 91. Consolidation of railroads: County of Scotland v. Thomas, 
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94 IT. S. 682; Town of East Lincoln v. Davenport, Id. 801 ; Wilson v. Sala- 
manca, 99 U. S. 504; Nugent v. Supervisera, 19 Wall. 252; Empire v.Darling- 
ton, 101 U. S. 91 ; Menasha v. Hazard, 102 U. S. 81 ; Harter v. Kemochan, 103 
U. S. 574; Tipton Co. v. Locomotive Works, Id. 532. 

ïVauduIent Eepresentations — Property Value. 

GOBDON V. Butler, U. S. Sup. Ct. Oct. Term, 1881. Error to the circuit court 
of the United States for the northern district of New York. This was an 
action for alleged fraud in obtaining a loan upon insufflcient security. The 
décision was rendered in the suprême court May 8, 1882. Mr. Justice Field 
delivered the opinion of the court, reversing the judgment and remandingthe 
cause for a new trial. 

The law does not hold one responsible for the extravagant notions he may 
entertain of the value of property dépendent upon its future successful exploit- 
ation, or the resuit of future enterprises; nor for expressing them to one ac- 
quainted with its gênerai character and condition. The law does not fasten 
responsibility upon one for expressions of opinion as to matters in their nature 
conjectural and uncertain. A statement of an opinion assigning a certain value 
to property, like a mine or quarry not yet opened, is uot to be pronounced 
fraudulent beeause the property upon subséquent deVelopment may prove to 
be worthless ; nor is it to be pronounced honest beeause tlie property may turn 
out of much higher value. Whenever property of any kind dépends for its 
value upon contingencies which may never occur, or developments which may 
never be made, opinion as to its value must necessarily be more or less of a 
spéculative chara«ter; and no action will lie for its expression, however falla- 
cious it may prove, or whatever the injury a reliance upon it may produce; 
but for opinions upon matters capable of accurate estimation by application 
of mathematical rules or scientiflc prineiples, sucli as the capacity of boilers 
or the strength of materials, or for opinions of parties possessing spécial 
learnlng or knowledge upon the subject, the case may be différent; and for 
false statements, where déception is designed, and injury bas folio wed from 
reliance on them, an action may lie. 

Leslie W. Russell, for plaintifE in error. 

Harry Bingham and A. X. Panser, for défendant in error 

Case cited: Holbrook v. Connor, 60 Me. 578. 

Internai Revenue. 

United States v. ErNDSKOPF, U. S. Sup. Ct. Oct. Term, 1881. Error to 
the circuit court of the United States for the eastern district of Wisconsin. 
The décision of the suprême court was rendered on April 24, 1882. Mr. Jus- 
tice Field delivered the opinion of the court, reversing the décision of tlie cir- 
cuit court and remanding the case for a new trial. 

The assessment of the commissioner of internai revenue was only prima 
fade évidence of the amount due as taxes upon the spirits distilled between 
the dates mentioned. It established a prima fante case of liability, and if not 
impeached it was sufflcient to justify a recovery; but every material fact 
upon Vi'liich his liability was asserted was opeu to contestation. The distiller 
and his sureties were at liberty to show that no spirits, or a less quantity tlian 
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that stated ty the commissioner, were distilled within the period mentioned, 
and this entirely, or in part, overtlirows the assessraent. They were at 
liberty to Hhow a payment of the tax in whole or in part, and thus discharge 
or reduce the liability. To the extent, however, in which the assessmenf was 
impaired, it was évidence o£ the amount due. It was errer, therefore, to in- 
struct the jury that the aasessment was__to be taken and considered in its 
entirety, and that the government was entitled to recover the exact araount 
assessed or not any sum. A decree in the equity suit is not a bar to the pros- 
ecution of the action against the principal and sureties on a distiller's bond, 
in the absence of proof that the assessment which it adjudged invalid covered 
the spirits upon which the assessment in this suit was made. 

S. F. Phillips, Solicitor Gen., for plaintiffs in error. 

J. P. G. Cottrill, L. Abraham, and G. E. Mayer, for défendants in error. 

Public Land — Claim of Bight to. 

SiMMOKS V, Ogle, U. s. Sup. et. Oct. Term, 1881. Appeal from the circuit 
court of the United States for the southem district of Illinois. Appellant 
recovered judgment in an action of eiectment on a patent from the United 
States. Défendant in that action brought suit in chancery to corapel a con- 
veyance of the légal title to himself, on the ground of a superior equity, and 
prevailed in his suit, from which this appeal is taken. The case was decided 
in the suprême court of the United States on April 10, 1882. Mr. Justice 
Miller delivered the opinion of the court, reversing the decree of the circuit 
court. 

The laws encouraging settlemeiits upon the public lands are so indulgent, 
Bnd so numerous are thèse settlements, that the weight of the inference in 
favorbf any claim of right on the part of a settler, whether légal or équitable, 
against the United States, growing out of the mère possession, is very slight, 
and a party claiming land, as against a patentée, on the ground of a superior 
equity, has cast upon him the neeessity to make clear and satisfactory proof 
of his superior equity. In ail completed sales of the public land, besides the 
entry in the books of the local land-ofiBce, two other documents of superior 
probative force usually attend the sale, which together constitute the certifi- 
cate of sale, — the first signed by the register giving a description of the land, 
the amount paid, and the name of the purchaser; the second signed by the 
receiver, which is a simple receipt for the price; and in the absence of a pat- 
ent thèse documents must be produced to establish any claim of right. 

B. A. Halbert and F. A. McConaughty, for appellant. 

J. L. D. Morrison, for appellee. 

Bill of Eeview. 

BuBLBY V. Flint, Sup. Ct. U. s. Oct. Term, 1881. This was an appeal 
from the circuit court of the United Slates for the nortbern district of Illinois. 
A bill of review had been iiled in the circuit court seekingto reverse so much 
of the former decrees of the court in a foreclosure suit as denied tlie statutory 
right of rédemption given by the laws of tlie state in regard to land sold 
under such decrees. A hearing was had on motion to dismiss tlie bill, which, 
by cousent of çounsel, was to be treated as a demurrer, and the court dis 
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missed the bill, from which oïdar this appeal is prosecuted. The décision 
was rendered on March 13, 1882, afBrming the decree of the circuit court. 
Mr. Justice Miller delivered the opinion of the court. 

Where appellant does not seek to reverse the order of sale to satisfy the 
amount due to the mortgagee, nor ask that the sale made under that order be 
set aside and a new sale ordered, nor make any offer to redeem by payment 
of the amount found due on the original mortgage, nor ofler to pay the 
amount bid at the sale by the mortgagee or tender any sum in court as as- 
surance that he will do so, but simply asks that so much of the decree as 
forecloses this statutory right to redeem may be reviewed and reversed, bis 
bill of review was properly dismissed. 

Francis H, Kales, for appellant. 
E. B. McCagg, for appellee. 

Cases cited in the opinion : Brins t. Ins. Co. 96 U. S. 627 ; Suitterlin v. 
Conn. Mut. Ins. Co. 90 111. 483. 

Corporation — Conduct of its AfiTairs. 

Oglesbt V. Atteill, TJ. S. Sup. Ct. Oct. Term, 1882. Error to the circuit 
court of the United States for the district of Louisiana. Mr. Justice Field 
delivered the opinion of the suprême court on May 8, 1882, afflrming the judg- 
ment of the circuit court. 

In conducting the aflairs of a corporation, as to the wisdom of an assess- 
ment, or its necessity at the time, or the motives which prompt it, the courts 
will not inquire if it be within the legitimate authority of the directors to 
levy it, and the objects for which the company was incorporated would justify 
the expenditure of the money to be raised. Nor will they examine into the 
affairs of a corporation to détermine the expediency of its action, or the 
motives of it, when the action itself is lawf ul. A compromise effected beween 
stockholders and the corporation, by which ail claims arising from the assess- 
ment and the alleged fraudulent purposes of the ofHcers in connection with it 
stands as a judgment, and protects from further suit equally those who advised 
and those who levied the assessment; participants in whatever wrong was 
committed, if any there were, as well as principals ; abettors as well as actors, 

Henry B. Kelley, Kichard De Gray, C. B. Singleton, and H. R. H. Browne, for 
plaintiffs in error. 
Thomas J. Semmes and S. T. Wallis, for défendant in error. 

Cases cited in the opinion: Bailey v. Birkenhead, Lancashire & C. J. R. Co. 
12 Beav. 439; Adle v. Prudhomrae, 16 La. Ann. 343. 

Négligence. 

SCHEFFEE V. WASHINGTON CiTT, V. M. & G". S. R. Co., 5 N. J. LaW J. 

169. Error to the circuit court of the United States for the eastern district 
of Virginia. This is an action brought by the exécuter of deceased to recover 
of a railroad company damages for the death of a party alleged to hâve re- 
sulted from the négligence of the company while carrying deceased on their 
road. A demurrer was interposed on the ground that the négligence alleged 
was too remote as a cause of death to justify rccovery, the proximate cause 
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bemg suicide of décèdent — his death resulting by his own immédiate act. The- 
cause was decided by the suprême court of the United States in the October 
term, 1881. Mr. Justice Miller delivered the opinion, afiBrming the judg- 
ment of the circuit court, to the efifect that where the proximate cause of 
death was his own act of self-destruction, sUperinduced by mental aberration^ 
physical suffering, and disease, the railroad company will not be liable. 

Cases cited: Insurance Co. v. Tweed, 7 Wall. 44; Milwaukee & St. P. E» 
Co. V. Kellogg, 94 U. S. 469; McDonald v. Snelling, 14 Allen, 294. 

Bemoval of Cause— Separable Controversy. 

CoRBiN «.Van Brunt, IJ. S. Sùp. Ct. Oct. Term, 1881. Error to the circuit 
court of the United States for the eastem district of New York. The case 
was decided in the suprême court on May 8, 1882. Mr. Ohief Justice Wàite 
delivered the opinion of the court, afflrming the order of the circuit court. 

Where the real controversy is about the right to the possession of land, and 
80 far as the title is concerned it appears that citizens of the state in which 
suit is brought are the only parties interested, and thçy occupy both sides of 
thaf controversy, the cause is not removable under the second clause of sec- 
tion 2 of the act of 1875, as there are no separatecontroversies, suchas ad- 
mit of separate and distinct trials. 

. Bandall Hagner, for plaintifE in error. 
J. J. McElhone and Joseph K. McCammon, for défendants in error. 

Cases cited in opinion: The Eemoval Cases, 100 U.S. 457; Blake v. McKlm^ 
103 U. S. 336 ; Hyde v. Euble, 3 Morr. Tr. 516. 

BemoTsl of Causes — Revenue Cases. 

Venable v. Richaeds, u. s. Sup. Ct. Oct. Term, 1881. Error to the circuit 
court of the United States for the eastem district of Virginia. The opinion 
in this case was delivered by Mr. Justice Harlan on May 8, 1882, afflrming 
the judgment. 

Section 643 of the Eevised Statutes, providing for the removal of both civil 
and criminal prosecutions of a limited class arising under the laws of the 
United States without regard to the amount involved, is not in conflict with 
the act March 8, 1875, providing for the removal of civil causes to the circuit 
court; and the act of 1875, so far as it embraces suits arising under the laws 
of the United States, does not preclude a removal of a suit of the class de- 
flned in section 643. 

W. P. Burwell, for plaintiflE in error. 

S. F, Phillips, Soliciter Gen., for défendant in error. 

Patents for Inventions — Beissue, when Void. 

Johnson «. Flushing & North Sidb B. Co., U. S. Sup. Ct. Oct. Term, 
1881. Appeal f rom the circuit court of the United States for the eastem dis- 
trict of New York. The décision was rendered on May 8, 1882. Mr. Justice 
Woods delivered the opinion of the court, afflrming the decree of the circuit 
court. Where the original patent could not be fairly construed to embrac© 
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the device nsed by the appellee, which appellants însîst is covered by theli 
reissue, if the reissued patent covers it, it is broader tham the original and is 
therefore void. Even if a patentée has a right to a reissue if applied for in 
seasonable time, the right may be lost by his lâches and unreasonable delay. 
Where it is shown that the invention which appellants contend was covered 
by the original patent had been in gênerai use long before the date of its isaue^ 
the patent is invalid. 

Thomas Biaeken and B. F. Butler, for appellants. 

Andrew McCallum and S. D. Law, for appellee. 

Cases Cited in the opinion: Giant Powder Co. v. Cal. Vigoret Powder Go. 6 
Sawy. 608 ; S. C. 6 Fed. Eep. 197 ; Towder Co, v. Towder Works, 98 U. S. 126 ; 
Bail V. Langles, 102 U. S. 128; James v. Campbell, S Morr. Tr. 438; Miller T. 
Bridgeport Brass Co. Id. 419. 

Patent for Inventions— License. 

Mellon v. Delawake, L. & W. B. Co., U. S. Sup. Ct. Oct. Term, 1881. 
Appeal from the circuit court of the United States for the western district of 
Pennsylvauia. The décision on appeal was rendered by the suprême court of 
the United States on April 3, 1882, Mr. Justice Woods delivering the opinion, 
afflrming the decree of the circuit court. 

Where the case turns upon a single fact, as whether or not a license was 
absolute and unconditional, as it appears on its face, the burden of proof is 
on bim who asserts the affirmative, and if the weight of évidence is against 
him the decree dismissing the bill charging an infringement will be affirmed. 

H. T. Fenton and Furman Sheppard, for appellants. 



ÇAOIPIO EAILROAD V. MISSOUBI PACIFIO EY. 00. 641 



ÎPacifio Eailboad (of Missouri) v. Missouai Pacifio Ey. Co. and 

others. 

{Circuit Court, E. D. Missouri. April, 1881./ 

1. Equrrr— Practioe — Impeaching Dbcbbe — Fraud. 

On & bill for relief against s decree obtained by fraud, no relief will be 
granted if complainant had knowledge of the f acts constituting the fraud, and 
in the exercise of due diligence might bave made them known to the court 
pending the original suit ; nor if complainant might, by the use of due dili- 
gence, bave ascertained the factg and pleaded them in the original suit. 

2. Same— Bill of Keliep. 

A bill seeking relief from a decree obtained by fraud must allège that com- 
plainant had no knowledge of the fraud now alleged, and no notice thereof at 
the time of the original suit. 

3. Corporation— Knowledge of Stockholders. 

Upon the question of notice there is no distinction between the corporation 
and its offlcers or stockholders ; so, if stookholders were advised of the fore- 
closure suit, and of the faots now charged as constituting fraud in the exécu- 
tion of the bonds and mortgages sued on in the original suit, and had an 
opportunity to intervene and défend, and did not do so, the corporation is con- 
cluded by their lâches. 

4. Stockholder — Lâches — Loss of Kbmedt. 

Where the stockholders, having full knowledge of ail the facts and an op- 
portunity to more lu the original suit before decree, or to file a bill immedi- 
ately upon the rendition of the decree, failed to do either for a period of four 
years, and in the mean time the decree had been fuUy executed, the prôperty 
sold thereunder to a new company and the sale contirmed, and the stock and 
bonds of the new company gone into the market, it is too late for them to 
obtain relief from a decree alleged to hâve been obtained by fraud. 

Bill in Equity to set aside a decree of this court for fraud, 

Olover & Shephy, for complainant. 

Melville C. Day, J. 0. Broadhead, and Thoa. J. Partis, for respond- 
ents. 

McCkaey, C. j. This is either an original hill to impeach a decree 
of this court for fraud, or a bill of review upon newly-discovered facts 
and évidence. We think it is the former ; and as that is in accord- 
anee with the claim of complainant's counsel, we will so regard it, 
remarking, however, that if it be the latter it is clearly bad, because 
filed too late, and also because filed without the leave of the court. 
Eicker v. Powell, 100 U. S. 109; Story, Eq. PI. §§ 412-414. 

Considered as an original bill, is it sufficient? Courts of equity 

hâve undoubted jurisdiction to entertain bills to set aside juàgments 

at law or decrees in chancery on the ground of fraud. The rules by 

whieh the sufQciency of such bills are to be determined are the same, 

•7.12,no.8— 41 . 
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■whether the purpose be to set aside a judgment at law or a decree in 
chancery. V. S. v. Throckmorton, 98 U. S. 61. 
Among thèse rules are the following : 

(1) No relief will be granted if the complainant had knowledge of 
the facts constituting the fraud, and in the exercise of due diligence 
might hâve made them known to the court pending the original suit. 
Foster v. Wood, 6 Johns. Ch. 86; Lansing v. Eddy, 1 Johns. Ch. 49; 
Kibbe v. Benson, 17 Wall. 627. 

(2) Nor will relief be granted if the complainant might, by the use 
of due diligence, hâve ascertained the facts and pleaded them in the 
original suit. V. S. v. Throckmorton, supra. 

Applying thèse rules to the présent case we are brought at once to 
the inquiry whether the présent complainant, a cprporate body, which 
was a défendant in the suit of Ketchum, had notice of the fraud now 
alleged, or might hâve learned the facts by proper diligence, and 
might hâve pleaded them in that suit. We find no allégation in the 
bîll charging that the complainant was ignorant of the facts pending 
the original suit, much less that it was unable after due diligence to 
ascertain and plead them. In this respect the bill is insufficient. 
There is a want of thèse material affirmative allégations. But the 
demurrer goes further, and raises the question whether the bill and 
exhibîts do not show affirmatively that the présent complainant, 
through its stockholders, had notice of the foreclosure suit, knowl- 
edge of the defence now insisted upon against the third-mortgage 
bonds, and ample opportunity to make that defence. 

It is, we think, very clear that, in considering the question of 
notice, no distinction can be made between the corporation and its 
officers and stockholders. We cannot separate them and say the 
officers and stockholders knew of the fraud, but the corporation did 
not. If, therefore, the stockholders were advised of the foreclosure 
suit, and of the facts now charged as constituting fraud in the execu- 
.tion of the bonds and mortgages sued on therein, and had an oppor- 
tunity to intervene and défend, and did not do so, the corporation is 
concluded by their lâches. 

That the stockholders, as a body, were advised of the foreclosure 
suit, and took action looking to its defenoCj and that they did not 
rely upon the officers of the corporation, but distrusted and antag- 
onized them, is clear from the allégations of the forty-fifth count of 
the bill, by which it is charged that the stockholders, in writing, re- 
quested the directors to resign that others might be appoi'nted in 
their place who would properly attend to the-duties of their office; 
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also that the stockliolders requested said directors to employ counsel 
other than James Baker to défend the suit of Ketchum. 

It further appears that at a meeting of stockholders held March 
27, 1876, at St. Louis, several months before the rendition of the 
decree of foreclosure, a resolution was adopted requesting the direct- 
ors to employ counsel to aid in the defence of the foreclosure suit. 
This meeting was held while the suit was pending, and in the city 
where the court waa sitting. See record Ketchum Case, 60. It vas 
not enough for the stockholders to content themselves with the pas- 
sage of this resolution, especially as the bill avers that it was disre- 
garded. They were bound to go forward, with due diligence, in the 
assertion of their rights, which they knew were imperilled; and we 
see enough in the record to satisfy us that they would hâve done so 
but for the fact that they, or their managing committee to whom 
they entrusted their interests, afterwards became satisfied with and 
assented to the decree. 

It is very apparent that the stockholders were diasatisfied with the 
action of • the directors and attomey of the company in the defence of 
the foreclosure suit. They were therefore put upon inquiry, and 
bound to do whatever it was in their power to do to protect their 
interests. - Any individual stoekholder was at liberty to apply to the, 
court for leave to intervene and défend. The stockholders were 
parties in interest, and upon representing that fact to the court and 
showing that the officers were not defending in good faith, they 
would, without doubt, hâve been allowed to défend. That the court 
in that case recognized the propriety of this is clear from the fact 
that several stockholders asked and readily obtained leave to appear 
and défend. 

It may be true, as a gênerai proposition, that the stockholders of 
a corporation are not bound to intervene in a suit against the corpo- 
ration for the protection of their rights. If the officers fraudulently 
consent to judgment or decree, the stockholders may, perhaps, after- 
wards file a bill to set it aside, provided they do so within a reason- 
able time after the discovery .of the fraud. But we do not think it 
can be maintained that the stockholders of a corporation, who hâve 
notice that the officers are not faithfully defending a suit, can neg- 
lect to intervene, or to take any steps in the way of endeavoring to 
do so; permit final judgment or decree to be entered and sale to take 
place, and then, after years hâve elapsed, be permitted to attack the 
validity of the proceedings. 
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If this were not a rule applicable generally to ail corporations, it 
would still, we tliink, apply to this particular corporation, for the 
reason that its charter vests in the stockholders, in annual meeting 
assembled, power to do and perform ail corporate actg authorized by 
the charter. Laws Mo. 1851, p. 268. 

We hâve already seen that the stockholders were aware of the suit; 
that their attention was directed to it; that they distrusted the offi- 
cers of the corporation, and took steps looking to the assertion of 
their rights. It is also apparent, from the record of the proceedings 
in the Ketchum Case, that they knew the facts now set up by way of 
defence. Akers, one of their number, and also the county of St. 
Louis, on behalf of themselves and such other stockholders as might 
join therein, appeared in said suit, and by leave of court answered 
and filed cross-bills, setting forth in substance the principal facts 
now relied upon. Eecord Ketchum Suit, 24. 

It was therefore correctly stated by the judges of this court, in 
their return to the alternative writ of mandamus in Ex parte Cutting, 
that "said Cowdrey and ail other stockholders who might join with 
him were in court during ail proceedings of the term when the decree 
of foreclosure and sale was entered, and had the fullest opportunity 
to intervene by joining in the answers and cross-bills filed by Akers 
and said St. Louis county, and otherwise." 

This, upon the ground that the stockholders were bound to take 
notice of the proceedings of the stockholders' meetings, and were also 
bound by the action of their committee appointed to represent them 
in this litigation, as well as upon the further ground that some of 
their number actually appeared and were admitted as parties to the 
suit. We are therefore constrained to hold that the stockholders 
were concluded by the decree and sale, and that whatever concludes 
the stockholders individually and coUectively concludes the corpora- 
tion as well. Another considération has great weight with us. The 
stockholders of the Pacific Eailroad, having knowledge of ail the facts, 
and an opportunity to move in the original suit before decree, or to 
file a Mil immediately upon the rendition of the decree, failed to do 
either during a period of four years. In the mean time the decree 
had beenfully exeouted; the property had been sold and the sale had 
been confirmed; the purchaser at the sale had conveyed to a new 
corporation, which had issued new stock and executed negotiable 
bonds for large sums secured by mortgage upon the property. The 
stock and bonds of the new company bave gone into the market. 
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Whether it is ail held by innocent purchasers we are, of course, in 
the absence of proof, unable to say, but tbe facts and circumstances 
to which we hâve adverted certainly furnish strong reasons for hold- 
ing that the stockholders and the corporation hâve been guilty of 
lâches. The case of Wetmore v. St. Pavi, etc., B. Co. 1 McCrary, C. 
C. 466, -was a bill by stockholders to set aside a sale and the decree 
of foreclosure upon facts somewhat similar to those presented by the 
présent bill. 

Mr. Justice Miller in that case said : 

" The purpose of the pétition is no less than to set aside the sale of a rail- 
road, which is, perhaps, worth $20,000,000 or more, — a road which has been 
reorganized since the purchase, with a new set of directors, a new set of stock- 
liolders, very largely, and, above ail, a new set of bondholders. The road was 
purchased under a decree of this court, the purchase was conflrmed, and a new 
Company organized, whieh has been in possession of the road over a year, and 
has issued, as I say, some ten or fif teen million dollars of new bonds, held ail 
over the world ; and now original bondholders in the old company represent- 
ing $1,500,000 come and ask that ail thèse proceedings be set aside, and that 
we proceed de uovo to sell the road," 

And again : 

"The sale was had. A part of the original bondholders were, under a spé- 
cial organization, according to the laws of Minnesota, purchasers. That did 
not settle the controversy or the rights of the parties absolutely. The master 
who made that sale was required to report it into court. He did report it, 
and the sale was conflrmed. 

"Now, that sale being conflrmed, a deed made by the master, property 
turned over and delivered to the purchasers, those purchasers having reor- 
ganized under another corporate name, doubtless a great deal of the stock that 
they held passed into the hands of other men, — certainly the bonds that they 
issued upon the strength of that new organization to the extent of $8,000,000 
having passed into the hand of other men, — thèse parties now, for the flrst 
time, come into this court and ask that they be permitted to upset ail the 
transactions; to do that which they did not seek in the flve years ol litigation, 
namely, to be made parties to this suit, and then to be treated in the double 
aspect of persons who are parties to the suit and having ail the rights of 
parties from the beginning, and also in the aspect of persons who were not 
parties to the suit, and whose rights hâve not been foreclosed. 

"No authority is shown, no précèdent is shown, and I do not believe any 
can be shown for such a proceeding. It is so anomalous, so unusual, so much 
out of the way, that I think it requires express authority in the way of préc- 
èdent or statute to show that such a thing as that can be done." 

Numerous other questions, and some of them important, and per- 
haps doubtful questions, hâve been discussed at the bar, but the con- 
clusion reached renders their décision unnecessary. Among them ia 
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the important question, whether, regarding this as an original pro- 
ceeding to set aside a decree of this court for fraud, the court has 
jurisdiction irrespective of the citizenship of the parties. 

Another is the question whether such a bill, like a bill of review on 
the ground of newly-discovered facts, must be filed within the period 
for taking an appeal. The affirmative of the latter proposition seems 
to hâve been held in Massachusetts and elsewhere. Evans v. Bacon, 
99 Mass. 213. 

The demurrer to the bill is sustained. 

Tebat, D. J., concurs- 



Tannbb V. DoNDBB Land Investmknt Co. and another. 

(Circuit Court, D. Oregon. JuJy 6, 1882.) 

1. Intbbest oit Note. 

Where a note is made payable at a future day, " with " interest at a prescribed 
rate per annum, such interest does not beoome due or payable until the princi- 
pal sum does, unless there is a spécial prorisiou in the note or contract to that 
efiect. 

2. Specipic Pbhformancb. 

A contract to convey real property will be speciflcally enforced as prayed for 
by the plaintiff, where its terms are admitted by the défendant, and the only 
objection made to such performance is based upon a construction of the con- 
tract as to the part to be performed by the plaintiff, whicb in the judgment of 
the court is unsupported by the language of the contract or the circumstances 
of the case. 

Suit in Equity for Spécifie Performance. 

The plaintiff, pro se. 

Ellis G. Hughes, for the défendants. 

De AD Y, D. J. This suit was commenced in the state circuit court 
for this county and removed hère by the défendants, one of whom is 
a British corporation and the other a British subject. It is brought 
to enforce the spécifie performance of a contract for the sale and con- 
veyance of real property, and was heard on bill and answer. 

It is alleged in the bill that the défendant the Dundee juand 
Investment Company, on July 15, 1881, was the owner of certain 
real property bounded as therein described, without stating the quan- 
tity, and situate in King's addition to Portland, and on the same 
day its manager, the défendant William Eeid, entered into a written 
contract with the plaintiff, in which he acknowledged the receipt of 
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$400 from the plaintiff as a part of ihe purchase price of $3,500 for 
said real property, then oceupied by the plaintiff as a résidence, and 
also thereby agreed that he would within 60 days cause to be made 
and delivered to the plaintiff a warranty deed to the premises from 
.bis co-defendant. The agreement is signed by William Eeid, but 
not the plaintiff, and in addition to the foregoing containsthe fol- 
lowing condition or stipulation : ■ 

" It is also understood and agreed that the balance due upon said purchase 
price, to-wit, the sum of $2,100, shall be paid in 20 notes of $105 each, paya- 
ble one every six months, with interest at 10 per centum per annum upon 
each of said 20 notes of $105 each from their date; that is to say, the iirst of 
said notes shall become due and payable six months after the date thereof, 
and the second one year after the date thereof, and so on with the rest, and 
said notes shall be secured by a mortgage upon said property, to^be made, exe- 
cuted, and delivered at the same time said deed is delivered." 

That within the 60 days the deed aforesaid was dùly executed and 
delivered to the défendant Eeid for the plaintiff, who still has the 
same in his possession, but refuses to deliver it to the plaintiff ; and 
that the plaintiff is still in the possession bf the property, and haa 
been and still is ready and willing to perform his part of said con- 
tract. 

The answer of the défendants admits the allégations of the bill, 
except as to the offer of the plaintiff to perform and the refusai of 
the défendant to do so, and allèges the f act to be that the défendants 
hâve been and are ready to deliver the deed to the plaintiff as pro- 
vided in the contract, but that he refused and still refuses to make 
and deliver his 20 promissory notes as aforesaid, payable one each 
six months from the date thereof, with interest at 10 per centum per 
annum, and the interest then aeerued upon the whole of said sum of 
$2,100, or so much thereof as mày remain unpaid. 

On the argument the plaintiff admitted that by the terms of the 
sale he was bound to give his 20 notes for the balance of the pur- 
chase money, $2,100, payable one every six months, with the interest 
thereon from date ; but the counsel for the défendants insisted that 
he was also bound thereby to undertake and promise, in or by said 
notes, that upon the payment of each of them he would also pay the 
interest then accrued and unpaid on ail the rest of them ; and whether 
he is 80 bound or not is the only question in the case. 

No authorities hâve been cited by either party, and none will be 
referred to by the court. 
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It is tooplaîn for argument that no interest ia due on a promissory 
note payable at a future day, "with interest" at a certain rate per 
annum, until the principal sum is due. The promise to pay the 
interest is to pay it with the principal at the time the latter becomes 
due; and if the payée or holder of a note claimsthat interest is due 
and payable thereon during the period the note bas to run, he must 
show some spécial provision or agreement to that effect before his 
elaim can be allowed. 

The only matter in this agreement or terms of sale upon which the 
défendants base their claim for notes with interest thereon, payable 
semi-annually, are the words, "upon each of said 20 notes of $105," 
as they occur in the clause declaring that the $2,100 shall be paid 
in 20 notes, "payable one every six months, with interest at 1 per 
centum per annum upon each of said 20 notes of $105 eachfrom their 
date." But thèse words, "upon each of said 20 notes," are used in 
this connection merely to emphasize the idea already expressed, that 
each of said notes was to bear interest ; aud this is made still more 
apparent by what foUows, "each from their date;" that is, each of 
thèse notes is to bear interest at the prescribed rate' from its date. 
The words in this sentence, "each from their date," bave just as 
much significance as the ones "upon each of said 20 notes." Strictly 
speaking they are both superfluous, for it was already provided that 
the $2,100 should be paid in 20 notes, payable one every six months, 
with interest at a prescribed rate, which could only mean that each 
note should bear suoh interest at and from its date. But if the 
plaintiff is bound by this clause to undertake to pay the interest on 
ail the unpaid notes every six months, as one of them beeomes due 
and payable, then he must agrée to do so on each of them, not from 
the date of the last payment, but "from their date," which would re- 
quire him to pay the first six moilths' interest on the last note 19 
times over, and so on. But the agreement itself résolves this matter 
very clearly under & videlicet in the following clause: "The first of 
said notes shall become due and payable six months after date thereof, 
and the second one year after the date thereof, and so on with the 
rest;" the plain purport of which is that the principal and interest 
on each note weré to become due and payable at once and together, 
and neither of them in instalments. 

It may be that it was the intention of the défendant Eeid, or that 
it was in his mind, that the interest on this sum, or the instalments 
of it which remained due from time to time, should be paid Ecmi- 
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annually ; but as he omitted to insert any provision to that effect in 
the terms of sale, he cannot now insist upon the delivery of notes to 
that effect as a precondition to the delivery of the deed. 

A court of equity will decree a spécifie performance of a contract 
respeeting real property where : (1) the contract is in writing; (2) 
is certain and fair in ail its parts ; (3) is for an adéquate considéra- 
tion; and (4) is capable of being performed. 2 Story, Eq. Jur. § 751. 

There is no allégation in the answer of the défendants tending to 
show that the notes which the plaintiff offers to give, and the con- 
tract appears to require, were not an adéquate considération for the 
premises at the date of the sale, nor that any advantage was taken 
of the défendants in the sale, or any mistakO' made in reducing its 
terms to •writing. The only objection made in the answer to a spé- 
cifie performance of the contract as prayed for by the plaintiff is that 
the plaintiff has not offered to perform it according to the construc- 
tion which the défendants now seek to hâve put upon the terms of 
sale, — a construction which, it appears to the court, is altogether un- 
supported by the language of the writing or the circumstances of the 
case. 

If there was a serious doubt about the terms of payment, the court 
would refuse to enforce the contract against the défendants' construc- 
tion of it ; but where there is no room for such doubt, the contract 
must be enforced notwithstanding the défendants' objection. 

The decree of the court will be that the défendant Eeid deliver the 
deed of the défendant the Dundee Land Investment Company to the 
plaintiff within 10 days, and upon the delivery to him of the notes 
and mortgage for the $2,100, as provided in the terms of sale, ac- 
cording to the judgment of this court, and that the plaintiff recover 
his costs. 



Btbee V. Hawkett and others. 

{Circuit Court, D. Oregon. July 1, 1882.) 

1. Paetnership— Mining Compant. 

A contract between three persons to operate a " mining property as a Com- 
pany" créâtes a partnership of such persons from the date thereof, and makes 
each of them liahle for the debts contracted in the prosecution of said enter- 
prise ; and this, notwithstanding the fact that such contract also provides that 
there shall be no division of profits between the parties until two of them are 
reimbursed therefrom the money expended in the purchase of two-thirds of 
the property from the other one, and the cost of improving the same. 
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2. MORTGAGH; 

The mortgagee of a mortgage to secure an antécédent debt is not regarded 
as a purchaaer, and theref ore tlie lien of his mortgage will be poatponed to tbat 
of a prier but unrecorded one. '■ 

8. Sdit to Bnfobob the Lien op a Mobtgagb. 

In a suit to enforce the lien of a mortgage, a subséquent mortgagee, who is 
made défendant on that account, cannot set up a claim or bave a decree 
against the plaintiff for the amount of his debt upon the ground that the 
plaintiS is personally liable to him therefor as partner of his mortgagor. 
4. Paktnekbhip with a Mbmbee, of Anotheb Partnbbship. 

Although A, may be interested with B. in his interest in a partnership, con- 
sisting of B. and two others, that doea not make him a member of said last- 
mentioned partnership. 

In Equity. 

B. F. Dowell and Walter W. Thayer, for plaintiff. 

E. C. Bronaugh, for défendants Eobinson and Magruder. 

Deady, D. J. This case was before the court (6 Sawy. 593) on a 
motion of the plaintifi to remand it to the state circuit court for the 
county of Jackson, where it was commenced on June 18, X879, and 
the statement of the case theremade is now referred to. Afterwards, 
on May 2, 1881, exceptions for impertinence were allowed to certain 
portions of the "reformed bill," including those relating to the Irwin 
note for $1,328.33, (erroneously printed in 6 Sawy. as $3,128.33,) 
the note to Kubli and Boit for $85.43 signed by the plaintiff, and the 
$86.24 due from Irwin to the plaintiff. 

The cause is now argued and submitted on the pleadings, includ- 
ing the answers of the défendants Jesse Eobinson, E. C. Eobinson, 
John L.^ Eobinson, and C. Magruder for himself and partner, Benja- 
min Haymond, and the testimony and exhibits; the défendants A. 
W. Hawkett, William W. Irwin, William Smith, Kasper Kubli, John 
Boit, James F. Gazley, A. A. Fink, and Thomas Eobinson having 
failed to answer. 

It appears that on October, 13, 1877, James Neely, as administrator 
of the estate of Eyan Taylor, deceased, sold to the plaintiff, William 
Bybee, a certain mining property known as "the Taylor claims," sit- 
uate in Joséphine county, Oregon, and described as lot 5 in sec- 
tion 35, of township 35 S., range 7 W., and two water rights and 
ditches approximate thereto, for the sum of $3,100, there being an 
agreement at the time between eaid Bybee and William Smith and 
Williani Irwin that the latter should each be entitled to a conveyance 
of an undivided one-third of the property upon the payment to Bybee 
of one-third of the cost thereof, and that in the mean timethey would 
work the mine together, which they did for about six months. 
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On March 1, 1878, Bybee bought out Smith for fSOO, and gave 
him his note for the amount, payable in two years. 

On July 26, 1878, Neely, by order of the proper court and in pur- 
Buance of the sale aforesaid, conveyed the premises to Bybee, who on 
the same day sold and conveyed an undivided two-thirds thereof to 
the défendants A. W. Hawkett and E. G. Robinson; and on the same 
day, and as a part of the transaction, said Bybee entered into a writ- 
ten agreement with said Hawkett and Eobinson in the words and to 
the effect following : 

" That whereas, the party of the flrst part [Bybee] bas sold to the parties of 
the second part [Hawkett and Robinson] the undivided two-thirds of certain 
mining property in Joséphine county, Oregon, Iinown as the Taylor claims, 
and saia parties agrée to mine and operatesaid mining property as acompany, 
and as a considération for said two-thirds interest the said parties of the sec- 
ond part are to pay certain debts; it is therefore agreed as foUows: That 
said parties of the second part agrée to pay and assume $6,098.24 in the fol- 
lowing debts, to- wit : To James Neely, administrator of Evan Taylor's estate, 
$2,784.56; Kaspar Kubli, $882.68 ; Daniel Green,$500; William Smith, $500; 
and agrée to pay to William Bybee, $1,432. The said amounts to be paid 
down, or arranged upon such time as may be agi*eed on between the parties of 
the second part and the persons to whom said debts are due." 

The agreement then f urther provided : 

(1) That the " parties of the second part agrée to put on said claims, at 
their own cxpense, such improvements and additional machinery as may be 
necessary;" (2) that ail the " amounts above mentioned, and alsotbe cost of 
any additional improvements which may be put onto said claims, are to be 
repaid to said parties of the second part out of the profits taken out of said 
mines when the same shall be taken out, and before any dividends shall be 
made to the members of said company;" (3) that the profits of said mines, 
after repaying the amount of said debts and the cost of said improvements, 
" shall be equally divided between the then members of said company, afore- 
said;" and (4) that said property and "the improvements which shall be 
hereafter put on said claims are to be held as a lien and security for the pay- 
ment of the debts above specified." 

This agreement was executed at Jacksonville, Oregon, by Hawkett, 
for himself and E. C. Eobinson, who was then at Oakland, Califomia, 
living with his father, the défendant Jesse Eobinson. The défend- 
ant G. Magruder was also présent, and paid out for E. G. Eobinson, 
upon the purchase of the property, to Neely, $2,784.56, the balance 
due from Bybee to the administrator on the sale of the property to 
him inOctober, 1877; to Bybee, $432; to Kasper Kubli acheck upon 
E. G. Eobinson for $500, which was duly paid. At the same time 
that Hawkett and Eobinson purchased from Bybee, it was arranged 
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to buy ont Irwin's equity for $2,500, which was paid as follows : $500 
by Hawkett in cash, fnrnished by E. C. Eobinson; by receipt for 
$500 due Magruder from Irwin on accoimt; and by thé undertaking 
of Hawkett and Bybee to pay $85.43 due said Kubli from Irwin, and 
of Hawkett to pay $86. 2é due from Irwin to Bybee. Forthe balance 
of the sum due Bybee, Hawkett, for himself and Eobinson, gave a 
promissory note for $1,000, payable to the order of Bybee one day 
after date, with interest at 1 per centum per montb, and for the bal- 
ance due Kubli they gave a similar note for $382.68, with Bybee as 
surety. Nothing has been paid on thèse notes by Hawkett or Eobin. 
son, nor upon the sums due Green and Smith; as aforesaid. The 
sums due Green and Smith hâve since been paid by Bybee, and on 
December 2, 1879, Kubli obtained a judgment for $489.15 on the 
note given him for $382.68, -which Bybee satisfied on July 6, 1881. 

Hawkett and E. C. Eobinson cpmmenced opérations on the mine 
in September, 1878, digging a ditch of some Iength,^and putting up 
a giant and pipe furnished by Jesse Eobinson, from Calif ornia. About 
the first of January they commenced to work the mine, and in that 
month Jesse Eobinson visited the mine and remained there until the 
following spring, giving more or less direction to its management. 
The mine did not prove remunerative, and Hawkett, who had put his 
skill and services as a miner into the venture against Eobinson's 
money, on March 17, 1879, withdrew from the company and con- 
veyed his third of the property to E. C. Eobinson for the nominal 
considération of $5,000. 

On May 13, 1879, E. C, Eobinson mortgaged the undivided two- 
thirds of the premises to the défendants Magruder and Haymond, 
to seeure the payment of his note of the same date, made payable to 
said défendants 30 days after date, for the sum of $2,295, with inter- 
est at the rate of 1 per centum per month ; which mortgage was duly 
recorded on May 15, 1879. On May 14, 1879, B. C. Eobinson again 
mortgaged the same interest in the premises to the défendant Jesse 
Eobinson, to seeure the payment of his note of the same date, made 
payable to said défendants 30 days after date, for the sum of $4,975, 
with interest at the rate of 1 per centum per month ; which mort- 
gage was duly recorded on the same day; and on July 16, 1879, said 
Jesse Eobinson assigned said last-mentioned note and mortgage to 
his brother, the défendant John L. Eobinson, of Tioga county, Penn- 
sylvania, for the sum of $4,300. 

This suit has now diminished to a proceeding to enforce tne agree- 
ment of July 26, 1878, including the lien provided therein as a se- 
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curity for the payment of the debts therein specified. There is also 
an allégation left in the bill that the Eobinsons did not truly account 
for the gold dust taken out of the mine, and a prayer for an account. 
The answers of the défendants E. C. and Jesse Eobinson state that 
only $2,800 was taken out up to the commencement of this suit, when 
the mine passed into the hands of a reeeiver, where it bas since re- 
mained, ail of which and much more was expended in improving and 
working the mine ; and whatever the fact may be, the évidence to 
the contrary is vague, trifling, and scarcely worthy of considération. 

The agreement of July 26, 1878, is practically a personal obli- 
gation of Hawkett and E. C. Eobinson, and also Jesse Eobinson, if 
he was a partner with them in the purchase of the mine, as the 
plaintiff allèges, to pay the debts therein specified, and also a mort- 
gage of the property to secure such payment. The personal liability 
of E. C. Eobinson and Hawkett, in case the property is not sufficiènt 
to pay the debts, is admitted ; but that of Jesse Eobinson dépends upon 
the fact whether or not he was a partner with Hawkett and E. C. 
Eobinson in the purchase on July 26, 1878. He was not known in 
the transaction as such. Bybee did not give him crédit or part with 
anything upon the faith of his being responsible for it as a partner 
or otherwise. But he now allèges that Jesse Eobinson was a secret 
partner in the purchase, and the burden of proof is upon him to 
establish the fact, before he can hold him responsible as such. 

The évidence upon this point is conflicting, and largély made up 
of admissions by members of the company to the effect that J. 
Eobinson was a partner, which are clearly inadmissible for that purr 
pose, (1 Greenl. Ev. § 177,) and the casual and indefinite conversar 
tions and' remarks of J. Eobinson concerning the management and 
prospect of the business whUe he was at the mine, which might havo 
proceeded from the fact that he was interested as a partner, or as the 
father of E. C. Eobinson, and the principal creditor of the company. 
Hawkett is the only witness that testifies that J.. Eobinson ever aaid 
he was a partner in the purchase of the mine, and his statement is 
to the effect that J. Eobinson was the real party in interest^but? that 
he did not want to be known in the matter. But his credibility is 
affected somewhat by the fact that he may be now trying to shift 
the responsibility of a losing adventure undertaken upon his ]udg- 
ment and recommendation, and is very much affected by the further 
fact that on May 11, 1879, he deliberately wrote to a person seeking 
to collect oue of the debts specified in the agreement of July 26, 
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1878, that J. Eobînson had no interest in the matter, except that h© 
had loaned him and B. C. Eobinson money to open the mine with. 

Both E. C. Eobinson and J. Eobinson deny in their answers that 
the latter -was a partner in the purchase or working of the mine, and 
the évidence of the plaintiff is not sufQcient to establish the partner- 
ship against thèse déniais, if at ail. It may be and probably is true 
that there was some private agreement or understanding between 
the father and the son by which the former was interested with the lat- 
ter in this adventure, and that so far they sustained to one another 
the relation of partners instead of that of debtor and créditer, but 
that would not make J. Eobinson a partner of the firm of Hawkett 
and E. C. Eobinson, or Hawkett, Eobinson, and Bybee. No one can 
become a member of firm without the knowledge and consent of ail 
the partners. Collyer, Part. 5. 

The agreement of July 26, 1878, was not recorded until May 80, 

1879, and subséquent to the exécution and record of the mortgageâ 
to Magruder and Haymond and Jesse Eobinson, but beforè the assign- 
ment of the latter to John L. Eobinson. But both thèse mortgages- 
and this assignment were made in considération of previous indebt- 
edness, and therefore the mortgagees and assignées are not entitled 
to be regarded as purchasers. Besides, such mortgagees must be 
held upon the proof to hâve had actual knowledge of the lien pro- 
vided for in the agreement of July 26th, and therefore took their 
mortgages in subordination, there to, irrespective of the question of 
priority of record. The assignée had constructive notice of this lien 
also when he took his assignment, as the agreement had then been 
admitted to record. Jones, Mortg. § 458 and note. 

Thèse conclusions are admitted by counsel for the défendants E^ 
C. Eobinson and J. Eobinson, but he also claims that Bybee was a 
partner in the working of this mine from the date and by virtue of 
the agreement of July 26th, and that so much of the debt due Ma- 
gruder and Hawkett as arose from the furnishing of supplies to the- 
company, Bybee, as a member thereof, is personally liable for, and 
therefore his lien upon this property or the proceeds of it ought to bfr 
^ubject in this suit to the satisfaction of this claim. It is admitted 
that the debt for which the mortgage was given to J. Eobinson is not 
a demand against the company, it being whoUy for money and mate- 
rial fumished Hawkett and E. C. Eobinson to enable them to open 
and improve the mine as per their agreement with Bybee. It is also- 
admitted that $500 of the debt for which the mortgage was given to- 
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Magruder and Hawkett is not a demand against tbe company, it 
being the sum advanced by Magruder to Irwin for E. C. Eobinson on 
tbe purchase of bis interest in tbe mine, tbe advance being made by 
the settlement of an aceount of tbat amount wbicb Irwin owed 
Magruder. Tbe remaining $1,795 of this debt, it is claimed by 
Magruder in bis answer, was due from "Hawkett and E. C. Eobin- 
son," or "the company mentioned in said agreement of July 26th," 
"for goods, provisions, etc., furnisbed to said company, and for 
freighting done by said firm of Magruder & Hawkett for said firm or 
company of tbe Joséphine mine" prior to May 13, 1879. 

Tbia is indefinite as to wbetber tbe goods and freighting were fur- 
nisbed to Hawkett and Eobinson while opening tbe mine, or to Bybee, 
Hawkett, and Eobinson while operating it. In the ûrst case Bybee 
would not be liable under any circumstances. No testimony bas been 
oflfered on tbe subject exeept tbe answer of Magruder, and tbat is not 
satisf actory. In tbe nature of tbings thèse supplies and tbis freight- 
ing would be furnisbed to improve the mine as well as to operate it. 
-Tbe burden of proof is, I think, upon Magruder and Hawkett to show 
tbat thèse tbings were furnisbed to a company of wbicb Bybee was a 
member. Besides, the fact tbat be séttled with E. G. Eobinson, wbo 
then represented Hawkett as well as bimself, and took bis individual 
note for tbe amount, and a mortgage upon bis individual interest in 
tbe mine as security, without paying any attention to Bybee, or bis 
interest, is a circumstance tending to show tbat Magruder did not 
then regard the debt as due from Bybee. 

On tbe other band, counael for the plaintiff însîst that Bybee was 
not, by the terms of tbe agreement of July 26th, to become a partner 
with Hawkett and Eobinson until the proceeds of the mine bad reim- 
bursed them for the money expended in its purchase and improve- 
ment, wbicb, it is admitted, it never did. 

In my judgment the agreement created a partnersbip from its 
date, consisting of Hawkett, Eobinson, and Bybee, for the purpose of 
operating tbe mine, and that, whenever it was operated by any or 
either of tbem, they ail became liable for the debts tbereby incurred ; 
and the fact that a division of profits between tbe partners was post- 
poned until the money advanced by Hawkett and Eobinson for tbe 
purchase of a two-thirds interest, and tbe improvement of tbe whole 
of it, does not affect the unqualified agreement of tbe parties in 
words of tbe présent tense, — "to mine and operate said mining prop- 
erty as a company." 
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In Beau-regard v. Case, 91 U. S. 134, a question of paxtnership 
arose under very similar circumstances. In the course of the opin- 
ion of the court delivered by Mr. Justice Field it is said : 

" There was in this agreement ail the essential conditions for the création of 
a partnership — provision for a union of services and money, and a division of 
profits and losses. The postponement of a division of profits between the 
three partners until the capital advanced by two of them shouldbe refunded, 
with interest, did not alter the character of the agreement as one of partner- 
ship, nor the liability of ail the partners to third persons for debts contracted 
in the prosecution of its business." 

But admitting the partnership, and assumîng that this debt is a 
valid demand against the firm, and that therefore Bybee is liable 
therefor, I do not see how Magruder and Hawkett can set up their 
claim in this suit. 

So far as Bybee is concerned this is a suit to enforce the agreement 
of July 26th as a personal contract against Hawkett and E. C. Eob- 
inson, and as a mortgage against the property. Magruder and Haw- 
kett are not parties to it, nor hâve they any rights in it except by 
reason of the lien of their mortgage, and that to hâve their mortgage 
adjudged valid and assigned its proper place in the orderof time and 
payment. But it is admitted that it is subséquent in point of time to 
that of the plaintiff's, and that its payment out of the proceeds of 
this property as a debt secured by a lien thereon must be deferred 
until that is satisfied. But the défendants hâve no standing in this 
suit or right in this property except as mortgagees, and that is sub- 
ordinate to the plaintiff's. This is not a suit to recover anything 
from the défendants Magruder and Hawkett, and in which they can 
therefore plead a counter-claim or set-off. Neither can they, if they 
would, couvert their anawer into a species of oross-bill and subject 
the sum which the plaintiff may obtain in this suit to enforce his 
mortgage against the property in question to the satisfaction of an 
independent personal claim which they may hâve against him. If 
they wish to enforce such a claim against him as a member of the 
partnership created by the agreement of July 26th, the courts are 
open to them to bring their action against him for that purpose. 

The plaintiff paid the balance of the debt to Kubli of $382.68 as 
foUows : He signed the note of Hawkett and Eobinson, therefore, as 
surety, drawing interest at 1 per centum per month, upon "which 
Kubli obtained judgment, which the plaintiff paid; and he now 
seeks to recover what he paid on that judgment, including the inter- 
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est, costs, and attorney fee, rather than the original amount, wîtb 
légal interest. 

But the liability of Hawkett and E. C. Eobinson arises upon the 
agreement of July 36th, which is to pay the debt specified therein, 
with such interest as the law will allow thereon, none being agreed 
upon, and the costs properly chargeable against them in this suit' 
for its collection. Whether the plaintiS has gained or lost in his 
contract as surety, or in the acquisition of thèse claims, is nothing to 
the défendants. As has been said, their liabilityln this suit is meas- 
ured by the agreement of July 26th. 

The plaintiff, on his own account and as the représentative of the 
other creditors mentioned in said agreement, has the first lien upon 
this property for the sum of $2,382.68, the aggregate sum of said 
claims, with interest thereon at the légal rate, to-wit, 10 per centum 
per annum, from July 26, 1878, to January 25, 1880, a period of one 
year and six months, and at 8 per centum from then to July 1, 1882, 
making in ail the sum of $3,118.36, together with the costs and ex- 
penses of this suit, except as to the défendants against whom the bill 
is dismissed. 

The défendants Magruder and Hawkett hâve the second lien upon 
the undivided two-thirds of the property for the full amount of their 
note and mortgage, with interest as therein provided, and the costs 
of their defence. 

The défendant John L. Eobinson, as the assignée of Jesse Eobinson, 
has the third lien upon said undivided two-thirds of said property for 
the full amount of his note and mortgage, mth interest as therein pro- 
vided, and the costs of his defence. 

The decree of the court will be that the bill be dismissed as to the 
défendants who are not liable to the plaintiff in this suit, and hâve 
no interest in the subjeet of it, namely, Jesse Eobinson, Thomas 
Eobinson, William W. Irwin, William Smith, Kasper Kubli, John 
Boit, James P. Gazley, and A. A. Pink, and that they, and each of 
them, recover costs from the plaintiff ; that the master of this court 
sell this property as upon an exécution at law, and apply the pro- 
ceeds, after paying the costs and expenses of the sale, upon the claims 
aforesaîd in the order speciûed. 
V.12.no.8— 42 
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MoLiNE Wagon Co. v. Eummell and others. 
[Circuit Court, W. D. Missouri, W. D. October. 1.880.) 

1. Paetnbkship— Phesttmption of Contintjancb. 

Persons or corporations dealing with a partnership once existing hâve a right 
to présume that the persons once composing the flrm continue doing business 
in the flrm name, and that the firm continues to exist ; and nothing short of pub- 
lic or Personal no^ce that the flrm bas been dissolved, Trill relieTe the parties 
of their liability as partners. 

2. Samb— MoRTGAGB TO Seoukb IndividuaIi Dbbt. 

Where a partnership is still in existence one partner cannot mortgage the 
stock under his control to secure his individual debt. 

3. Same — WnEN Fkaudulent. 

Where the objeot of the mortgage was to prevent, hînder, or delay creditors 
in the collection of their claims, sucb mortgage is fraudulent. 

Kbekel, d. J., (char ging jury.) The Moline Wagon Company, on 
the eighth day of January, 1880, instituted suit in the Putnam county 
circuit court of this state against Eummell & Cutler, claiming that 
thèse two défendants constituted the firm of Eummell & Son. The 
suit is on four notes and on an aocount, ail given and made in the 
years 1879 and 1880, and amounting in the aggregate to near $7,000. 
The suit came hère by removal under varions acts of congress author- 
izing non-residents to bring or remove their ^uits into the fédéral 
courts. In aid of their suit plaintiffs made affidavit alleging that 
they had good reason to believe, and did believe, that the défendants 
had fraudulently conveyed and assigned their property or ejBfects se 
as to hinder and delay their creditors. One of the défendants, Jacob 
Eummell, files a plea in abatement denying the allégations of the 
affidavit, and the plaintiff is thereupon held to prove the existence of 
the facts sworn to by him. The plaintiff, the Moline Wagon Com- 
pany, undertakes to establish the truth of the allégations and présent 
their claim against Eummell & Cutler, claiming that they composed 
the firm of Eummell & Son, to whom the property was sold, and who 
obtained crédit. Cutler, by failing to appear and deny the alléga- 
tions in the affidavit, confesses them. It is claimed by défendant 
Eummell that the debt is due from Cutler alone ; that the property 
was sold to him; and that he (Cutler) alone is responsible. If you 
shall find from the testimony that the property was sold by the Mo- 
line Wagon Company to Cutler alone, and not to the firm of Eummell 
& Son, you should find the issue for the défendant Eummell ; for, unless 
the firm existed, the Moline Wagon Company cannot attack any of 
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Eummeirs acts or intentions in making tlie mortgage. It is only 
upon the supposition that Rummell is liable with Cutler for the debt 
to the Moline Wagon Company that it has the right to inquire into 
the acts and doings of Rummell in dealing with what he claims to be 
his property. The question of the existence or non-existence of the 
partnership is therefore a material question. 

It is not disputed that up to 1878 a partnership between Eummell 
& Cutler did exist ; that that partnership dealt in gênerai merchan- 
dise, including wagons, and that dealings were had between the 
plaintiff corporation, the Moline Wagon Company, and the firm of 
Eummell & Son. It is also an undisputed fact that the firm of Eum- 
mell & Son, composed of Eummell & Cutler, were equal partners up 
to 1878. Persons or corporations dealing with a partnership once 
existing hâve a right to présume, and the law will présume, that the 
persons once composing the firm continue doing business in thé firm 
name, the firm continues to exist, and nothing short of public or per- 
sonal notice that the firm has been dissolved will relieve the parties 
of their liability as partners. No agreement or understanding be- 
tween the partners, no division of their business, can relieve either. 
of his légal liability as to creditors who extend crédit to the firm. 
Nor are creditors who extend crédit to a firm bound to regard public 
rumors, even if they heard of them, if the partners continue to use 
the partnership name and avail themselves of the partnership crédit 
and accept such crédit. You are therefore instructed that if you 
shall find from the évidence that a partnership between Rummell & 
Cutler existed up to 1878 ; that thereafter, and up to the time of the 
création- of the debts sued on by the Moline Wagon Company, the 
partners of such firça continued to obtain and receive crédit in the 
firm name, either or both of the partners are liable for the debts thus 
created, unless public notice of the dissolution of the partnership, or 
the notice of dissolution, is brought to the notice of the Moline Wagon 
Company. If, under this view of the law, you shall find from the 
évidence that plaintifiF, the Moline Wagon Company, gave crédit to 
the firm of Rummell & Son, composed of Rummell & Cutler, and the 
firm existed, it is liable for the debt thus contracted, 

Âll the assets of the partnership, both merchandise, notes, and 
accounts, as well as ail wages and property of the partnership which 
Cutler may hâve handled in his division of the partnership, as well 
as ail notes and accounts which Cutler may hâve taken, together with 
ail property of the partners, in case of insufficiency of partnership 
assets, are liable for debts created by the partnership. If you shall 
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find from the évidence that a partnership, under the instructions 
given you, existed between Eummell & Cutler at the time of the exé- 
cution of the mortgage by Eummell, then (for the purposes of this 
case) Eummell could net use the partnership assots for payment of 
individual debts which Eummell may hâve created, and the mortgage 
is a fraud upon the partnership creditors. 

In order to arrive at the intention of Eummell in making the mort- 
gage your attention is directed to the mortgage itself . By its terms it 
is a conveyanoe of "the entire stock of merchandise of Jacob Eum- 
mell, • ♦ * and ail the notes and accounts of said Eummell 
due or to become due." New the stock of merchandise might be 
seen, but no one looking at the mortgage could tell the notes and 
accounts conveyed. You are to arrive at a conclusion as to what 
object Eummell could hâve had in view in thus keeping out of the 
mortgage the amount of the notes, which must hâve been known to 
him. Again, you will détermine from the évidence what was the 
object of Eummell in making the $1,500 note to Huiscamp when he 
could hâve named the Keokuk creditors as well as ail others in the 
mortgage, which, if done, would in ail probability hâve disolosed the 
claimed mistake of |900 in the sum ($1,500) assumed to be due the 
Keokuk creditors. Had Eummell any object in placing thèse credit- 
ors under the care of Huiscamp, as was done, and what was that 
object ? Your attention is also directed to the amount of debts which 
Eummell claims to hâve had at the time he made the mortgage. 
After ascertaining this amount you will further see what amount of 
property he had. If, by comparing the amount of indebtedness with 
the amount of property which he owned, you shall find that the 
indebtedness was not as large as the amount pf property, you will 
hâve to détermine what intention Eummell could hâve had in mak- 
ing the oonveyance. You will recall the arrangement between Huis- 
camp and Eummell agreeing to delay the exécution of the mortgage 
until Bomething occurred making the exécution of the mortgage désir- 
able. Eegarding the acts of Eummell and Huiscamp in dealing With 
the stock of goods, notes, and accounts, after the mortgage was exe- 
cuted, you are instructed that while the acts of the parties do not 
authorize the court to déclare the mortgage void as a matter of law, 
yet you should cLosely look into what they did, and especially the act 
of Huiscamp in selling goods at retail when the mortgage provided 
for a public sale. Thus you may arrive at the intention of the parties 
by their acts. You will détermine from the évidence whether the 
release of the notes from the mortgage was an after-thought, and 
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whether thereby, and the distribution of the notes among the oredit- 
ors, Eummell intended to cover up and give color to a transaction 
not originally intended. 

The large amount of property conveyed by the morlgage to secure a 
comparatively small debt is not itself a fraud ; but such an act of con- 
veying ail his stock in trade, in face of the indisputable fact that he 
had sufficient notes and aocounts by which he could hâve secured 
Huiscamp without making the mortgage, deserves your closest scru- 
tiny for the purpose of arriving at the intention of Eummell in mak- 
ing the mortgage. If the mortgage was made by Eummell to pre- 
vent, hinder, or delay the creditors of Eummell & Son from collecting 
their debts, you should find the issue for the plaintiff. It was not 
for Eummell to détermine that the firm of Eummell à Son did not 
owe the Moline Wagon Company, and therefore take steps to prevent, 
hinder, and delay them in the collection of their debt, if they had any 
against the firm; and if you shall find from the évidence that the 
object of the mortgage was to prevent, hinder, or delay them in the 
collection of any claim they might bave against the firm, the law 
déclares such acts fraudulent. In this case you may well see whether 
the maxim "acts speak louder than words" applies. As a matter of 
course, the explanation given by the parties of and about their acts 
is to be considered by you in the examination of the testimony. 
With the troubles between the partners we hâve nothing whatever to 
do ; and such testimony in relation thereto as was allowed to be given 
was for the purpose only that you might be the better able to judge 
of the weight to be given to the testimony of Eummell and Cutler. 



Patrick v. Leach. 
(Circuit Court, D. NebrasJca. June, 1881.) 

AxTOeNET'S LlEX. 

llnder the statutes of Nebraska an attomey has no Uen on the Jndgment 
obtained by him, in favor of his client, which he can enforce against a third 
party ; and to secure the lien given on the papers of his client in his possession, 
or upon the money in his hands belonging to his client, or upon money in the 
hands of a third party, in an action or proceeding in which he was employed, 
as given by the statuts, he must give personal notice in writing. 

John C. Cowan and John D. Howe, for petitioners. 
/. M. Woolworth, contra. 
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McCrary, C. J. It seems to me doubtful wbether the statule of 
Nebraska relied upon by the petitioners applies to the case in hand. 
That statute is as foUows : 

"An attorney has a lien for a gênerai balance of compensation upon any 
papers of his client wliich hâve corne into his possession in the course of his 
professional employment; upon money in his hands belonging to his client, 
and in the hands of the adverse party, in an action or proceeding in which the 
attorney was employed, from the time of giving notice of the lien to that 
party." 

The petitioners are attorneys at law, and claim a lien upon a cer- 
tain judgment obtained by them in one of the courts of the state of 
Nebraska against the plaintiff herein. 

It will be seen that the above-quoted statute gives an attorney a 
lien upon — First, "any papers of his client which hâve corne into his 
possession in the course of his professional employment;" second, 
"upon money in his hands belonging to his client;" and, third, "upon 
money in the hands of an adverse party in an action or proceeding 
in which the attorney was employed." 

Of course, a judgment obtained by the attorney cannot be said to 
be a paper of his client which has corne into his possession, nor 
money in his hands belonging to his client. Is it money "in the 
hands of an adverse party in an action or proceeding in which the 
attorney was employed?" I think not. It is a judgment; that is to 
say, the judicial détermination upon the issues of law and fact, of a 
court of compétent jurisdiction, that a sum of money is due from the 
défendant to the plaintiff. This is not money in the hands of the 
défendant. A judgment creditor may hâve the right to seize upon 
exécution any money in the hands of his judgment debtor, but this 
does not make it the money of such creditor before seizure. If peti- 
tioners hâve no lien under the statute they hâve lio lien at ail, for it 
is well settled that at common law an attorney has no lien for his 
disbursements or fées upon a judgment obtained by him. Baker v. 
Crook, 11 Mass. 235; Hill v. Brinkley, 10 Ind. 102, 

In some of the states — as, for ezample, in lowa — there are statutes 
giving the attorney a lien upon the money due his client from the 
adverse party in the litigation, but the statute of Nebraska above 
quoted contains no words which can be oonstrued as giving such a 
lien. 

If, however, I am wrong upon this proposition, I am very clearly 
of the opinion that no lien has bèen established in this case, for the 
reason that no suffîcient notice was given under the provisions of the 
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etatute, assuming that it was applicable. The notice provided for îs 
undoubtedly personal notice, and I think very olearly it should be in 
■writing. This would be so upon gênerai principles, and I think also 
under the provisions of section 627 of the General Statutes of Ne- 
braska, which pro vides that "the service of a notice shall be made as 
is required by law for the service of a summons." 

For thèse reasons I am constrained to hold that the petitioners 
hâve no lien upon the judgment mentioned in the pleadings, and 
that their application to be made parties must be overiuled. 

See In re Wilson & Gfreig, ante, 235. 



AliIiEQHBNT NaT. BaNK 07 FrCTSBUBGH V. HaXB. 
{Circuit Court, W. D. Pennsylvania. July 15, 1882.) 

1. Wni— Lboaoibs— Chaese on Rbai/tt. 

Where tbe sliare in real estate devised to défendant was expressly subjected 
by the will to the payment of capital in a flnn, the administrator cwm tetta- 
mento annexa is entitled to the fund arislng from the sale of such share. 

2. Bame — Rbsiduart Clause. 

Where a testator, without creating an express trust to pay legacies, makes 
a gênerai residuary disposition of his whole estate, blending the realty and 
personalty in one fund, the real estate is constructively charged with the lega- 
cies. 

3. Same— RiGHTS DP Lesatebs. 

Where the real estate of décèdent, charged tirith payment of tbe legaoies, had 
been partitioned among the devisees, the legatees not being parties to the par- 
tition, and never acceding to any apportionment of the legacies, they are not 
' estopped from asserting their paramount lien against a fund arising from a 
judicial sale of a portion of the realty. 

Sur exceptions to auditor's report distributing the proceeds of exé- 
cution. 

Oeo. Shîras, Jr., for exceptants. 

John Dalzell and S. A. McClung, for report. 

AoHEsoN, D. J. The fund for distribution arîses from the sale of 
real estate sold by the marshal as the property of William B. Hays, 
Jr., under a lev.fa. upon a judgment sur mortgage given by the défend- 
ant to the plaintiff. The property is part of the residuary estate 
devised by the will of William B. Hays, Sr,, deceased, to his five 
children, of whom the défendant is one. Curtis, another son and 
devinée, conveyed his share to the défendant, and the parties subse- 
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quently caused partition to be made among themselves. The prop- 
erty sold consists of the two shares assigned to the défendant — one 
in his own right as devisee, and the other in his right as aliénée of 
Curtis. 

It is claimed, on the one hand, that the fund shouid be applied to 
the plaintifi's mortgage, and to a purchase-money mortgage which the 
défendant gave Curtis, and which, by assignment, came to one Mc- 
Intyre ; and on the other hand the fund is claimed by the adminis- 
trator d. b. e. cuiti testamento annexa of William B. Hays, Sr., and 
legatees under the will. The auditor, who sustained the latter 
claims, seems to bave given the case a very careful considération. 
I approve his findings of fact, and am of opinion that his distribution 
proceeds on sound légal principles. 

1. In treating the amount of the testator's capital in the firm of 
William B. Hays & Co. as a lien upon the share of the real estate 
devised to the défendant, and as discharged by the marshal's sale, 
the auditor was clearly right. Hanna'g Appeal, 31 Pa. St. 53. The 
share devised to the défendant was expressly subjected by the will to 
the payment of that capital, and the auditor properly sustained the 
claim of the administrator cum testamento annexa to the fund realized 
by the sale of that share. 

2. The legacies under the will of William B. Hays, Sr,, undoubt- 
edly come within the well-settled rule that where a testator, without 
creating an express trust to pay legacies, makes a gênerai residuary 
disposition of his whole estate, blending the realty and personalty 
together in one fund, the real estate is constructively charged with 
the legacies. Hill, Trustées, 860; Lewis v. Darling, 16 How. 1. This 
principle was adopted as a rule of property in Pennsylvania at a very 
early day, (Nichais v. Postlethwaite, 2 Dali. 131,) and has constantly 
prevailed, as is shown by the cases cited in the auditor's report. The 
fact that the testator expressly charged the amount of his capital in 
the firm of William B. Hays & Co. upon the share of the realty 
devised to the défendant, does not interfère with the implication aris- 
ing from blending the real and personal estâtes in the residuary 
clause, or indicate any intention not to charge the legacies upon the 
real estate. McLanahan v. Wyant, 1 Pen. & W. 112. 

3. But the auditor having found that the personal estate which 
came into the hands of the exécuter was snffioient to pay ail the debts 
and expenses of administration and the legacies, it is insisted that he 
erred in holding that the lien of the legacies upon the real estate 
nevertheless continued. To sustain the contrary doctrine the except- 
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ants rely upon Hanna's Appeal, supra, and Kohler's Appeal, 3 Grant, 
143. In those cases it is indeed said that "when assets are received 
by the exécuter sufficient to cover the expansés of administration, 
satisfy debts, and pay legacies, the real estate is discharged f rom fur- 
ther liability," and "if the assets are wasted or misapplied, the loss 
falls on the legatees;" that "the real estate charged is liable on a 
deficiency of assets, but not for the misapplication, waste, or insolv- 
ency of the executor." There, however, the court undoubtedly spoke 
in respect to a case where the personal estate is the primary fund to 
pay legacies, and the charge upon the real estate is merely subsidi- 
ary. But we hâve no suoh distinction hère. The personal estate is 
not the priinary fund under this will. The testator, by blending the 
personalty and realty created a single fund charged with the payment 
of the legacies. , 

Hence, it was held in Lewis v. Darling, supra, that where a will, by 
its residuary blended the disposition of the realty and personalty, shows 
an intention to charge the real estate with the payment of a legacy, — 
it is not necessary to aver a deficiency of personal assets in a bill to 
enforce a lien against the real estate. The Bank v. Donaldson, 7 
Watts & S. 410, distinctly décides that where the real and personal 
estâtes are thus blended together, though the testator may hâve left 
ample personalty to pay debts and legacies, yet, if not appUed to the 
legacies, they remain a charge upon the real estate, and are entitled 
to payment out of the proceeds when sold on an exécution against 
the residuary devisee. And to the like effect is Gallagher's Appeal, 
48 Pa. St. 121. 

1 fail to see in the case any élément of estoppel against the lega- 
tees. None of them were parties to any devastavit of the personal 
assets, nor did they do aught to mislead the exceptants. The rights 
of the latter certainly can rise no higher than the rights of Curtis 
H. Hays. Now, if the exécutera of William B. Hays (of whom the 
défendant was one) were trustées for the legatees, they were equally 
so for Çurtis, who could hâve taken steps to secure the payment of 
the legacies in relief of the share devised to him. As the residuary 
devisees could take nothing except what might remain after payment 
of the legacies, the legatees could safely repose upon the ample 
security of the real estate. It may be added that most of the legatees 
were, and still are, minors. 

4. The exceptants, however, contend that in no view of the case 
should the fur»! be charged with more than two-fifths of the lega- 
cies, the other shares of the testator's residuary estate being answer- 
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able for theîr proportions of this common burden. But the legatees 
were not parties to the partition of the real estate, and never acceded 
to any apportionment of the legacies. Without their consent part of 
the real estate, which is their security, has been converted into money 
by a judicial sale, and thereby their lien, which is paramount, has been 
transf erred to the fund. Their légal right to the f und is complète, and 
neither the exceptants nor those under whom they claim hâve supe- 
rior equities. Neff's Appeal, 9 Watts & S. 36 ; Àrna's Appecd, 65 Pa. St. 
72. To the payment of the legacies the fund must therefore go, and . 
the exceptants must seek subrogation and indemnity in a différent 
proceeding. Id. The other devisees are not before the court. We 
are not advised as to their equities, and eannot act in respect to them. 
And now, July 15, 1882, the exceptions to the report of the auditor 
are overruled, and the distribution made by him is confirmed abso- 
solutely. 



Thomas and others v. Aemstrono and others. 

{Oireuit Court, W. D. Missouri, W. D. May Term, 1882.) 

1. Estâtes of Decbasbd— Desckiît ahd Disteibutioit. 

Where a second wife recovered judgment against a railroad corapany for the 
death of her husband by its négligence, aad invested the proceeds thereof for 
the beneât of her childrea and subsequently died, her heirs hold the estate in 
trust for themselves and the heirs of their father by a prior marriage, and the 
property or the proceeds thereof should be divided equally among the two sets 
of heirs. 

2. Bame— RiGHTS OF Heirs bt Fihst Makhiage. 

Where heirs of a flrst marriage were in some way induced to believe that 
they were not entitled to any part of their money coming from their deceased 
father's estate until the youngest came of âge, their delay until that time to 
assert their claims is not such lâches as will deprive them of their rights. 

In Equity. 

French é Dunlap, for eomplainants. 

Jenkins éTwitchell, for respondents, 

Kkekel, D. J. The controversy in this case is between two sets of 
children of Michael Armstrong, who at the time of his death resided 
in the state of Pennsylvania. He was killed in that state by the 
Catawissa Eailroad in 1863. Armstrong was married twice: first 
with Mary A. Armstrong, of which marriage there are thréé chil- 
dren, tho présent plaintiffa, and next with Margaret Armstrong, of 
which marriage there are also three children, the présent défendants. 
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The laws of Pennsylvania in force at the time of the killing author- 
ized the surviving widow to sue the railroad company for damages 
on accoiyit of the wrong, but required that the children of the de- 
ceased should be named in the déclaration, and provided further that 
the money recovered should be divided by giving the widow one-third 
and the children the remainder in eqaal parts. Armstrong, the de- 
ceased, seems to hâve had so little property at the time of his death 
that no administration was had on his estate until long after his death, 
and then for the purpose of selling a small interest in a tract of land. 
The widow, Margaret Armstrong, sued the railroad company and re- 
covered a judgment, whioh, after deducting attorney fées, costs and 
expenses, amounted to $3,044.20, the whole of which was paid to her 
by her attorneys in 1866. At that time the complainants in this bill, 
the heirs by the first marriage, were minors, girls, — 12, 14 and 
16 years old, — ail married now ; and they and their husbands are 
prosecuting this suit. The widow, Margaret Armstrong, removed 
from Pennsylvania in 1872, and came to Kansas City, where she 
bought three lots in the west dépôt addition. One of thèse lots was 
Bold under a deed of trust she had- given. After living at Kansas 
City until 1876, she returned to Pennsylvania, and there died in that 
year. Her estate in Missouri has been administered, ail the debts 
paid, and the two lots remaining of her purchase are in possession 
of défendants and claimed by them as her heirs. 

The testimony in the case, with reasonable certainty, shows that the 
money she received from the raUroad company on account of the 
death of her husband was used in the purchase and improvement of 
the property she owned in Kansas City, and the question is, shall it 
be Bubjected to lien to the extent of the claim of the children of the 
first marriage ? That thèse children were entitled to one-half of the 
judgment recovered against the railroad company, after deducting 
one-third thereof, which came to her as widow, is not disputed, nor 
is it seriously questioned that the children of the first marriage were 
entitled to a share thereof. Lâches is the plea by which their daim 
is Bought to be defeated, and it is said that the probate court is the 
proper tribunal to adjudicate their rights. It may be true that the 
probate court in Missouri, having charge of her estate, might hâve 
allowed the claim of the complainants if presented, the conséquence 
whereof would hâve been to sell and dispose of the remainder of her 
real estate, there being nothing else to satisfy such a claim. Thèse 
défendants were certainly interested iix not having the matter settled 
in that way, for it would hâve taken the whole of the estate. But it 
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is argued that complainants are barred on accouut of their lâches. 
The testimony tends to show that the ehildren of the ârst marriage 
were in some way induced to believe that they were not entitled to any 
part of their money until the youngest sister eame of âge. As soon 
as this happened they took stepa to recover their dues, They 
were in Pennsylvania, the property in Missouri. They cannot well 
be told that their delay shall deprive them of their rights, provided 
they can show the property or the proceeds thereof, when by 
doing so they cannot possibly wrong anybody, unless it be a wrong to 
point out to their relations that what they suppoaed they were heirs 
to, others had an interest in. The statute of limitations présents no 
bar, nor are the olaimants bound to resort to law to obtain their rights. 
Being satisfied from the évidence in the case that the proceeds of the 
railroad judgment went into and constituted the fund by which the 
property of Margaret Armstrong was bought and improved, the judg- 
ment and decree of the court will be that the real estate in contro- 
versy be declared trust estate, to be sold for the benefit of the ehildren 
of the firsfc and second marriage ; that an account be taken of valua- 
ble and lasting improvements naade by the défendants, or either of 
them; the payment of taxes, insurance, and the value of the rents 
eince the défendants had possession thereof. On the coming in of 
the master's report the proceeds will be equally divided between the 
complainants and respondents. 



Eells and others, Adm'rs, v. Holder and others. 

{Circuit Court, D. Kansas. JNovember, 1880.) 

1. ExECUTOnS AND AdMINISTEATOKS— SUITS BT. 

In the absence of a statutory provision an administrator cannot sue outside 
of the state in which he is commiasioned. 

2. Bamb — FoRBiau Administhator mat Collect Assets. 

Notes owned by deceased at the time of his death, secured by mort gages oc 
lands in another state, are assets in the hands of his administrator appointed in 
the state where he resided at the time of his death, and his administrator may 
sue on them in the state where the land lies by wliich their payment is secured. 

Pratt, Brumback é Ferry, for complainants. 

G. G. Glemens, for respondent. 

McCbaîiy, C. J. The complainants sue as administrators of the 
estate of Stillman Witte, who.died intestate in the state of Ohio, in 
which state the complainants were appointed administrators. 
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The respondent demurs to fhe bill upon the ground that the com- 
plainants cannot sue in this state in virtue of a grant of administra- 
tion in Ohio. In the absence of a statutory provision, it is clear that 
an administrator cannot sue outside of the state in whioh he is corn- 
missioned. Dixon's Ex'rs v. Ramsey's Ex'rs, 3 Cranch, 519 ; Fen- 
wisk V. Sears, 1 Cranch, 259 ; Noonan v. Bradley, 9 Wall. 394. 

The Btatute of Kansas, however, provides as foUows : 

"An executor or administrator appointed in any other state or county may 
sue or be sued in any court in this state, in the capacity of executor or ad- 
ministrator, in like manner and under like restrictions as a non-resident may 
sue or be sued." Comp. Laws 1879, p. 436, § 2491. 

The suit is upon notes secured by mortgage upon real estate situ- 
ated within this district. The mortgagee and payée of the notes was 
a citizen of Ohio, and died there, "while the mortgagor is a citizen of 
this state. 

Counsel for respondent concèdes that the statute authorizes a 
foreign administrator to sue in this state in certain cases, but insists 
that, according to the allégations of the bill, the complainants had 
no right to bring this particular action, because they did not by 
virtue of their appointment as administrators become the owners of 
the notes and mortgage sued on ; that the title did not pass to them 
80 as to enable them to sue and recover. This présents the question 
whether the notes and mortgage, being the property of Stillman 
Witte, a citizen of Ohio at the time of his death, passed as assets into 
the hands of his administrators in that state, the mortgage being 
upon Kansas land and the mortgagor and maker of the notes resid- 
ing in the latter state. In other words, were the notes and mortgage 
assets of the estate of Witte in the state of Kansas or in the state of 
Ohio? The bill avers, and the demurrer admits, that at the time of 
the exécution of the notes and mortgage the said Stillman Witte was 
a citizen of Ohio, and so continued until 1875, when he died intes- 
tate. It is now well settled that a mortgage given to seeure a prom- 
issory note is a mère seeurity and an incident to the note. Where- 
ever the note is held and owned, there the mortgage foUows. Can it 
be doubted that the notes sued on in this case were the property of 
Witte in Ohio at the time of his death, and that they became assets 
of his estate in that state ? Property of this character — mère choses 
in action — bas in law no locality separate from the parties by whom 
it is owned. In the case of the State. Tax on Foreign-held Bonds, 15 
Wall. 300, it was held that bonds issued by a railroad company are 
property in the hands of the holders, and when held by non-residents 
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of the state in wbîoh the company wtfs incorporated they are prop- 
erty beyond the jurisdiotion of that state. It was further held in 
that case that the fact that the bonds were secured by mortgage upon 
property situated in Pennsylvania did not make them property within 
that state, and this for the reason that a mortgage under the laws 
of Pennsylvania, as hère, though in form a conveyance, is a mère 
security for a debt, and transfers no estate in the mortgaged premises. 

"It has long been settled," says the suprême court in Wilkins v. 
Elliott, Adm'r, 9 Wall. 740, "and is a principle of universal juris- 
prudence in ail civilized nations, that the personal estate of the 
deceased is to be regarded, for the purposes of succession and distri- 
bution, wherever situated, as having no other locality than that of 
his domicile ; and if he dies intestate the succession is govemed by 
the law of the place where he was domiciled at the time of his de- 
cease, and not by the eonflicting laws of the varions places where the 
property happened at the time to be situated. " It foUows that the 
notes and mortgage sued on in this case were assets of the estate of 
"Witte in the state of Ohio, and as such passed to his administrators 
in that state, who had,. according to the plain terms of the statute of 
Kansas, the right to sue upon them "in like manner and under like 
restrictions as a non-resident may sue." This statute clearly au- 
thorizes a foreign exécuter to sue in this state to recover any debt 
which is assets in his hands. I am not prepared to say that it does 
not authorize such an exécuter or administrator, in the absence of 
administration in this state, to sue in this state upon any debt upon 
which the deceased might hâve sued at the time of his death ; but it 
is not necessary in this case to décide that point. It is enongh for 
the présent to hold that the debt sued for was assets in Ohio, and 
there passed to complainants. 

Demurrer overruled. 



EoBiNSON ToBAOCO Co. V. Philips and others. 

(Oircuit Court, 8. 1). New Tm-k. July 10, 1882.) 

Equitt — Pbacticb. 

Where a cause was set down for hearing upon the pleadings op défendant'» 
motion, expressly to preclude complainant from introducing évidence which it 
was its duty, under the rules, to introduce in time to permit défendants to 
reply, complainants cannot he permitted to introduce exhibits and documenta 
not made by proper référence a portion of the bill. 
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Munday, Evarts d Adcock and Worth Osgood, for complainànt. 

Banning é Banning, for défendants. 

Wallace, C. J. This cause having been set down for hearing upon 
the pleadings on motion of the défendants, and because of the com- 
plainant'B default in taking proofs as required by the rules, the com- 
plainant cannot be permitted to introduce exhibits and documents 
upon Buch hearing which are not made by proper référence a por- 
tion of this bill. The order setting down the case for hearing upon 
the pleadings was made expressly to preclude the complainant from 
introducing évidence whiob it was its duty, under the rules, to proffer 
in time to permit the défendants to reply to it. 

The bill is dismissed, with costs. 



United States v. Loftis. 

[Diitrict Court, D. Oregon. July 11, 1882.) 

1. Cbimbs— PosTiHG Non-Mailablb Matteb — Writino Dbfined. 

A sealed letter deposited in the mail, addressed to some one, is not a writing 
or publication within the purview of the first clause of section 3893 of the Re- 
vised Statutes, declariog obscène, etc.,books, writing8,etc., or " other publica- 
tion of an indécent character," non-mailable. 

2. Bamb— Lbttbe Sbaibd— Not 'within Pbohibitioh. 

A sealed letter is not within the prohibition of said section 3893, however in- 
décent or obscène in its contents; but if there is any such delineation or lan- 
guage put upon the envelope containing it, it thereby becomes non-mailable, 
and the person depositing it in the mail thereby commits a crime. 

Information for Violation of Section 3893 of the Eevised Statutes. 

James F. Watson, for plaintiff. 

George H. Williams and George Durham, for défendant. 

Dbady, D. J. The défendant is accused by the information in this 
case of "the crime of depositing for mailing and delivery in the post- 
office of the United States a publication of an indécent character, and 
a letter containing indécent and scurrilous epithets, contrary to sec- 
tion 3893 of the Eevised Statutes, committed by knowingly mailing 
at Eainier, in a sealed envelope, postage paid, and addressed to « Mr. 
Joish Way Thayer, Oregon City, Oregon,' a certain obscène and indé- 
cent writing and publication" in words and figures as herein set forth. 

The défendant demurs to the information because it does not state 
facts sufficient to constitute a crime, and upon the argument thereof 
made the point that however the act of the défendant may be char- 
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acterized by the gênerai charge in the information, its tme character 
must be ascertained from the particular facts stated therein; and 
that it appeared therefrom that the alleged indécent "publication" 
■was only a private, sealed letter, and not a publication at ail, or any- 
thing within the purview of the statute ; and it was also suggested in 
support of the demurrer that the language contained in the letter, 
however filthy, was not "obscène, lewd, or lascivious." 

The législation upon this subject, it appears, commenced with sec- 
tion 148 of the post-office act of July 8, 1872, (17 St. 302,) which 
provided "that no obscène book, panaphlet, picture, print, or other 
publication of a vulgar or indécent character, or any letter upon the 
envelope of which or postal card upon which scurrilous epithets may 
hâve been written or printed, or disloyal devices printed or engraven, 
shall be carried in the mail." By the act of March 3, 1873, (17 St. 
599,) said section 148 was amended so as to omit the word "vulgar," 
and ail mention of "disloyal devices," andto include "lewd or lascivi- 
ous" books, etc., as well as "obscène" ones, and a "paper" as well as 
a "picture or print;" and the word "indécent" was added to the 
word "scurrilous," in describing the epithets prohibited on a postal 
card or the envelope of a letter. 

A new clause was also added, prohibiting the transportation in the 
mails of any "article or thing designed or intended" to prevent con- 
ception or procure abortion, or "for any indécent or immoral use or 
nature," or any communication or notice giving any information 
where, how, or of whom or by what means any such things may be 
obtained or made. 

This section, as thus amended, became section 3893 of the Eevised 
Statutes, which was again amended by the act of July 12, 1876, (19 
St. 90,) so as to add the word "writing" to the category of non-mail- 
able books, etc., and in regard to such letters and postal cards sub- 
stituted the foUowing : "And every letter, upon the envelope of which, 
or postal card upon which, indécent, obscène, lewd, or lascivious epi- 
thets, terms, or language may be written or printed," is hereby de- 
clared to be non-mailable matter. 

The punishment for mailing such matter is a fine not less than 
$100 nor more than $500, or imprisonment at hard labor not less 
than one year nor more than ten years, or both. 

It is admitted that the language used in this letter is indécent. 
Indeed, it is grossly so. The term is said to signify more than indél- 
icate and less than immodest — to mean something unfit for the eye 
or ear. Worcest. Dict. And I think it is obscène, also. This latter 
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word has a wide range in both the Latia and English languages. It 
includes on the one hand what is merely inauspicious, foùl, or indé- 
cent, and on the other •what is immodest and calculated to excite 
impure émotions or desires, Worcest. Dict. 

It is also admitted that the oase made in the information does uot 
corne within the clause of the statute direeted against letters eo 
nomine; but it is contended by the district attorney that the letter in 
question is a "writiug" within the meaning of that term as used in 
the first clanse of the section, which reads: "Every obscène, lewd, or 
lascivious book, pamphlet, picture, paper, writing, print, or other pub- 
lication of an indécent character," is declared non-mailable. 

Speaking generaUy, this letter is a writing ; but to bring it within 
this clause of the statute it must be also a "publication." This word 
"writing" occurs in an enumeration of things — books, pamphlets, pic- 
tures, prints, and papers — which ex vi ter mini are prima fade publica- 
tions. 

The gênerai phrase with which the enumeration ends, "or other 
publication of an indécent character," impliedly asserts that the 
things before enumerated are publications. * The expression "John 
and James and other men" is one in which, by a necessary implica- 
tion, it is asserted that John and James are men. 

A publication is something — as a bookor print— which has been pub- 
lished — made public or known to the world. And a writing, as well 
as a printing, may be published. What constitutes a publication or a 
making public is a question, and must generaUy dépend upon the 
circumstances of each case. But a private letter sent by one individ- 
uel to another in a sealed envelope, cannot be considered a "publica- 
tion" within this statute. But thefact that the statute has expressly 
provided for the case of a "letter" in a separate clause, in which the 
offence that may be committed by means of it is confined to indécent, 
obscène, etc., language on the envelope in which it is enclosed, is 
conclusive to my mind that congress did not intend to inélude it in 
the term "writing," as used in the clause conceming obscène publi- 
cations. 

It never was the intention of the law to take cognizance of what 
passes between individuals in private communications under the 
sanctity and security of a seal. And probably the chief reason for 
making it a crime toput indécent or obscène delineations or language 
on tl envelope enclosing such communications is to prevent the 
post-office from being used as a means for committing cowardly and 
V.12,uo.8— 43 
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indécent assaults at a safe distance, or anonymously, upon the feel- 
ings and character of any one, by the use of indécent or immoral and 
ofiEensive epithets and suggestions openly addressed to him on the 
envelope of a letter or a postal card. But^hat is said privately — 
■witliin the ènvelopeand under the seal^the statute does not notice. 
It eould not ■well do so withoùt establishing an espionage over pri- 
vate correspondence, which woïtld never be thought of in a free 
country. ^ ; •, 

As was said by Mr. Justice FielimExparte Jackson, 96 U. S., 727, 
"the diffiovdty attending the subject arises, not frona the want of 
power in congress to pïeseribe régulations as to what shall constitute 
mail matter, but from the necessityi of enforcing them consistently 
v?ith rights feserved tothe people,6f far greater importance than the 
transportation of the mail." 

This statute is largely préventive in its character. It defines non- 
mailable matter by its external appearance when a letter or sealed 
package, and by its contenta when not, and therefore open to inspec- 
tion by the postroffice offieial'B. But if it was intended that it should 
extend to the contents of a sealed letter, some provision would hâve 
been made for a légal examination when ther«< was reason to believe 
that its contents were obnoxious to the law, and its enforcement not 
left to the chance complaint of the person to whom it might be ad- 
dressed. But, as the case stands, it is apparent that the matter to 
be excluded from the mails, and which is made a crime to deposit 
therein, is such that its illégal character is open to inspection and 
can be ascertained without breaking the seal of private correspond- 
ence. 

Therefore, in the casé of a letter, unless it is non-mailable by rea- 
son of something upon the outsidè of it, or the envelope in which it 
is contained, it is mailablé without référence to the character or mo- 
rality of its contents. 

And yet it is quite certain that the public good would be promoted 
and no private right injured by including such a case as this within 
the statute, upon the complaint of the party injured, and thereby pre- 
vent the mails from being used as a comparativély-safe means by one 
person to annoy and wound the feelings of another by applying to 
him in a letter indécent or obscène epithets, or accusing him iu gross 
and beastly language of criminal or immoral conduct. 

The demurrer is sustained. 
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BoARDMAH V. Thompson. 

{Gireuit ■Court, D. Kentucky. July; 16, 1882.) 

PoBTMASTEE — Refusai, to Delivbk Mail Mattbb— Bbmedt. , 

Where the postmaster refuses to deliver règistered lettersand letters contain- 
ing money orders, and other mattef addressed through thç mail, on which 
postage has been prepaid, the remedy of the aggrieved party is by mandamu* 
or replevin, and not by injunction. 

In Equity. 

David W. Sanders and James A. Beattie, for complainant- 

A. A. Freeman, Asst. U. S. Atty. Gen., for défendant. 

Matxhews, Justice. The question presented in this case, stated in 
its simplest form, as it is claimed to arise upOn the pleadinga, is 
Whether this court will, by its writ of injunction, prohibit a post- 
master of the United States from rôfûsing to deliver règistered letters, 
and letters containing money orders, and other matter addressed 
through the mail, on which has been prepaid the proper postage, to 
the party to whom they are directed. In my opinion there is no suoh 
jurisdiction. 

If the alleged right ejcists to require by judicial process the per- 
formance of such a duty on the part of a publie oflficer towards a 
private individual, then it is a légal right, the spécifie enforceinent of 
which is the proper function of a mandamus, or replevin fOr the 
recovery of the possession of the articles, or an action for damages 
against the oflficer. There is no sufficient ground for the interférence 
of equity. If, on the other hand, a postmaster is respoùsible only to 
his political Buperior, and amenable to the law only for such breaches 
of duty as it has defined, and by the means it has provided, as by 
indictment and punishment and removal from office, then the prés- 
ent grievance is as much withdrawn from the jurisdiction of a court 
of equity as from the ordinary course of the common law. 

It is quite certain that a perpétuai injunction in the terms prayed 
for could not lawfully be granted, for the postmaster might be law- 
fully required by the postmaster gênerai to withhold from delivery 
correspondence with a named party, believed by him to be engaged in 
aforbidden business; and an injunction for each instance in which 
it might be shown that no such prohibition existed, would be but an 
équitable replevin, without the justification of preveûting a multi- 
plicity of actions. 

For thèse reasons the bill should be dismissed, and it is so ordered. 

Baeb, D. J., concurs in the foregoing opinion. 
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Hbndebsoh V. Jaokson Covntt. 

(Circuit Court, W. D. Missouri, M. D. November. 1881.) 

TowNS— Aid to Raileoads— Attaching Tbkritort. 

Undér the provision of the constitution, that the législature cannot author- 
ize a municipal corporation to tax for its Own local purposes lands lying beyond 
the oorporate limits, the législature bas power to attach outside territory to the 
territory of a town and erect the territory so attacbed, together with the terri- 
tory of the town, into a district, and authorize the district so formed to vote a 
subscription to the stocli of a street railroad, and issue bonds in payment there- 
of , and an act to this éSect is constitiitional. 

Joseph Shippen, for plaintiff. 

Comingo dt Broadhead, for défendant. 

Kebkel, D. J. This sait is brought upon coupons detached from 
bonds issued by the county of Jackson to the Kansas City & West- 
port Horse Eailroad Company, or bearer. The bonds are in the 
usual form, and recite that they are issued "pursuant to an order of 
the county court of Jackson county, made at the June term, 1871, of 
said court, and authorized by a vote of the people of the district herein- 
before described, by virtue of an act of the gênerai assembly of the 
S'tate of Missouri, eptitied 'An act attaching certain territory to the 
town of Westport to enable said town to take stock in a railroad/ 
approved March 18, 1871." 

The agreed statement of facts filed in the case shows that on the 
seventeenth day of April, 1871, the county court of Jackson* county, 
on pétition of 47 citizens and tax-payers of the district, established 
by the act of the eighteenth of March, 1871, made an order; for an 
élection submitting to the votera of the district a proposition to sub- 
Bcribe $25,000 to the capital stock in the Kansas City & Westport 
Horse Eailroad Company in bonds; that an élection was held on the 
sixteenth of May, 1871, and that two-thirds of the qualified voters 
voted in favor of the proposition ; that the amount of stock voted was 
Bubscribed ; that no stock certificate was issued, but that such issue 
ondemand was refused by the horse railroad company; that Jackson 
county never voted the stock ; that the stock was sold and assigned 
by Jackson county for $12,000, which was applied in payment of 
part of the $25,000 of bonds issued first falling due; that the county 
court levied and coUected taxes for a number of years in the district 
to pay the interest coupons, and that the same were paid for the 
years 1872, 1873, and 187é; that no levy of taxes bas taken place 
since; that the bonds were issued under the acts of March 23, 1868, 
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and March 18, 1871, and were received by the horse railroad eom- 
pany, and the proceeds; thereof applied to the construction of the- 
road; tb^t the plaintiff is a honafide holder without notice. 

Two questions are raised and relied on as defences : First, the 
uncoustitutionality of the act of March 18, 18T1 ; and next thewant of 
power under the law to issue bonds by Jackson county for the newly- 
organized district. 

Eegarding the constitution ality of the act, we are first referred to 
the case of Wells v. City of Weston, 22. Mo. 384, in which the suprême 
court holds that the législature cannot authorize a municipal corpo- 
poration to tax fpr its own local purposes lands lyïDg beyond the eor- 
porate limits. 

Eegarding this décision it is only necessary to say that there is no 
attempt made on part of the législature, in the act under considéra- 
tion, to authorize the town of Westport to levy a tax outside of its 
corporate limits for its own local purposes, but the intention of the 
law is to erect a district of which the town of Westport itself is to 
be a part. The taxes to be levied are to be levied on the property of 
the district, and for the use and purposes of the district, so that the 
case cited, admitting it to be good law, bas no application. 

A more serions question anses hère, as in the Strip Bond Cases, 
nfimely, can the législature, for the purpose of enabling the people 
occupying a designated territory to aid in public improvements, erect 
them into a qtiasi corporation, and authorize them, or the county for 
them, to issue bonds ? In the case of Ogden v. Davies County, de- 
cided in this court, among other questions the dne hère suggested was 
considered) and the conclusion arrived at that there existed no con- 
stitutional prohibitions in Missouri, against the exercise of the power 
claimed. In the case mentioned a strip of country had been desig- 
nated on each side of the Flatte City & Fort Des Moines Eailroad, 
authorizing those residing within the strip to vote and subscribe stock. 
This was done in part of Davies county, through which the railroad 
passed. Bonds were issued, and litigation arose about them, and, 
though the case was decided against the bondholders and the validity 
of the bonds, it was upon other grounds than the one under consid- 
ération. The judges were opposed in their opinion on a number of 
questions, and on account of the doubts prevailing with the judges 
the case was certified to the suprême court of the United States, where 
the case is nowpending. As now advised, it is held that the législa- 
ture of Missouri had power to attach outside territory to the territory 
of the town of Westport, and erect the territory so attached, together 
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with the territory of the town, into a district, and authorîze the dis- 
trict so formed to vote stock, and issue bbnds in payment thereof . 
Whether it did so, and under what limitation, will be con«idorèd after 
disposing of another oonstitutional question raised. 

The constitution of 1865, in force when the act under considération 
was passed, provided that evei;y law enacted shall relate to one sub- 
ject only, and that shall be expressed in the title. The title of the 
act of March 18, 1871, is,"An act attaching certain territory to the 
town of Westport to enable sàidtown to take stock in a railroad." It 
is argued that if the intention of the act was to erect a district, then 
the title of the act fails to specifyits object. What was in the légis- 
lative mind at the time of the passage of the act must be gathered 
from what was sought to be accomplished, A certain territory lay. 
between the corporate limits of Kansas City aild Westport. The 
horse railroad, for the purpose of Connecting thèse places, was to run 
over thia territory. Whatever of benefits were to accrue from the 
improvement would be shared in by this territory, and hence it was 
deemed properthat it shouldshare in the burdens, if any. A district 
was ereeted so that a tax for the designated purpose might be levied 
and collected. The érection was an incident, though a necessary one, 
to the main object. As the main object can be gathered from the 
title of the act, it must be held net to be invalidated by the oonstitu- 
tional provision cited. The provision requiring the object of the act 
to be stated in the title is found in nearly ail modem constitutions, 
ànd is direeted against the vicions praetice of embodying numerous 
objects in an act, and thus passing objectionable measures without 
being discovered on reading by the title only. When such acts come 
under review in courts, the provision cited is properly applied with 
strictness. A provision that ail bills shall be read at length before 
final passage, now found in most constitutions, bas given additional 
safeguards against fraudulent législation, and made it unnecessary, 
except in spécial cases, to construe the provision with strictness. 
Under thèse views we deem the title of the act sufficiently expressive 
of its object to avoid the constitutional objection raised. 

There remains for considération the question of authority ; that is, 
had the county court of Jackson county power under then-existing 
laws to issue the bonds ? It must be admitted that this question, is 
not without its diffieulties. While the décisions of the United States 
court are that the bondholder is not bound to look beyond the power 
to issue the bonds, it may not be unjust, or even exacting, to say to 
bim, this much at least ynu shall do, and that courts will uphold this 
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rule with the same strictness with which they hâve maintaîned the 
other, 

The first section of the act of the eighteenth of March, 1871, after 
describing the nesvly-erected district, states the,object of the act to be 
to enable the town of Westport to subscribe stock to a horse or street 
railroad, and to levy a tax upon the real and personal property 
within the district for the payment of such subscription, and for no 
other purpose, said taxes not to exceed one-half ofîpne per cent., and 
the subscription not to exceed $25,000. No direct power to issue 
bonds is hère foundi 

The agreed statement of facts puts thô assessed value of fkè dis- 
trict at $200,000, the taxes whereon, at half per cent.» would be 
$1,000 a year, just sufficient to pay the interest on $25,000 at 4 per 
cent. Thus no effective aid could hâve been rendered in the way of 
forwarding the improvement. contemptoted, if the law is construed so 
as to exclude the issuing of bonds. 

The second section of the act provides that "said district, in sub- 
scribing to a horse or street railroad company, and in voting taxes to 
be levied for the same, shall be governed by the law regulating the 
subscription to railroad companies of iiiunicipartownsfai{)s." This 
Bo-called township-aid act of March 23, 1868, hère referred to, con- 
tains provisions aside from the voting and levying of taxes ; also for 
the issuingof bonds to pay such subscriptions. It seems that from 
abundant caution this township-aid act was amended by the act of 
March 24, 1870, and its provisions naade applicable to portions of 
municipal townships to vote and subscribe stock. Does the act of 
Marôh 18, 1871, by its référence to the act of the twenty-third of 
March, 1868, so far make the latter act and its amèndment a part of 
the law, so as to furnish authority to the county of Jackson to issue 
bonds to pay subscriptions to the horse railroad ? That it bas been 
so construed by the parties interested there can be no doubt. The 
order of the county court directing the élection to be held submits to 
the voters, among other things, the question of the issuing of bonds 
in payment of the subscription, and does so in exact conformity to 
the municipal township-aid act, which authorizes the issuing of 
bonds, if approved, by a two-thirds vote. In the furtherance of jus- 
tice it must be held that the act of the eighteenth of March, 1871, so 
far made the act of March 23, 1868, a part, as to authorize the issu- 
ing of the bonds. Hère the county of Jackson, through its legally- 
constituted authority, the county court, subscribed stock. It has sold 
and assigned this stock, and with the $12,000,,proceeds of the sale, 
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paid part of the bonds issued. The town of Westpoit and tlie dis- 
trict of which it constitutes a part hâve accomplished the objeot of con- 
struoting a horse railroad, and are enjoying its beaefits, They hâve 
recognized the bonds and given them value by paying part of them, 
and the interest on the whole for a number of years. To turn around 
now, after ail this, and say no power to issue the bonds existed, 
savors of injustice not to be tolerated or upheld by the court, unless 
bound to do so under the strict letter of the law. Any doubt as to the 
proper construction of the act must be solved in favor of good faith. 
If the question was on the issuing of an injunotion, or other proper 
remedy, to prevent the issuing of the bonds for a want of power, any 
doubt asto a proper construction of the act woald be solved against 
the exercise of the doubtful power. 

Under the views entertained by the court the bonds are decl^red 
valid, and the judgment will be for plaintiff. 



Eewin ». St. Joseph Boaed op Public Sohools. 

OSBOBNE V. SaME. 

{Circuit Court, W 1). Missouri, E. D. November, 1880.^ 

Public Schooi. Boakd — Authoritt op — Not to Issub Bonds. 

The boundary to the discrétion of the board of public schools of 8t. Joseph 
as to the building of sohool-houses is flxed by the charter of the corporation, 
and their authority is limited and defined in the foiirteenth section of the act 
of incorporation, which does not authorize the board to create a debt for that 
purpose and issue bonds for the payment thereof. 

The facts appear in the opinion. 

Woodson & Crosby, for plaintiff, 

Flanagan, for défendant. 

Krbkel, D. J. Thèse suits are instituted on detaohed coupons of 
the same issue of bonds emitted by the St. Joseph Board of Public 
Schools. 

The question to be determined is, had the board authority to issue 
them ? The bonds declared on are in the foUowing f orm : 

"No. . United States of America. $1,000. 

" State of Missouri, City of St. Joseph. 

"The St. Joseph Board of Publie Schools of the city of St. Joseph, in the 
county of Buchanan, in the state of Missouri, being legally organized and 
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assembled, do hereby acknowledge themselvesindebted to — ,or order, 

in the sum of $1,000, which said sum they bind themselves, and their succes- 

sors in office, to pay the said , or order, on or before the first day of 

April, 1888, at the National Bank of Commerce, in the city of New York, and 
interest thereon from April 1, 1868, at the rate of lO per centum per annuni, 
payable half yearly on the first days of April and Octobér, on présentation of 
the proper coupons hereto annexed; reserving to themselves and their suc- 
cessors in office the right of paying this bond, with the interest thereon, at any 
time after the expiration of 10 years from the date hereof. This bond is 
secured by the real and personal estate owned and held by the said board of 
public schools in the city of St. Joseph in their corporate capacity, in coii- 
formity with the Kevised Statutes of Missouri for the year 1865. 

"In testimony whereof, the said bottrd of public schools havé causéd their 
corporate seal to be hereto afflxed, and their président and sécrétai^ of .the 
said board to.sign their names to the same, and also the treasurer to covinterr 
sign tbe same, this first day of April, A. D. 1868. 

[Signed] "Samuel HÀts, Président. 

[Seal.] "Edward B.Neeley, Seieretary 

"John Oalhoxjit, Treasurer." n 

The pétition is in the nsual form, and allèges that the bonds were 
issued, "with others, in aceordance with and by virtue of the author- 
ity vested in the défendant byits charter of incorporation> and the 
acts of the gênerai assembly of the state of Missonri amendatory 
thereto, for the purpose of raising money to build school-houses, and 
20 instalments of interest hâve been paid thereon." It is not pre- 
tended that there is direct authority in any of the laws nnder which 
thèse bonds were issued, to which référence will hereafter be made, 
to issue the same ; but it is claimed that, from the nature of the 
grant of power in the charter, implied power authorizing the issue 
ean be deduced; that on account of the object and purposes of the 
corporation a libéral construction, in harmony with the tendencies of 
législation in Missouri regarding schools, should be indulged in; that 
if any doubt regarding the proper construction of the law exists, the 
construction given to it by those whose duty it was to carry ont the 
law should prevail; that the acquiescence of thepeople of St. Joseph 
for more than 10 years, indicated by the payment of the interest on 
the bonds, and the furtherance of honesty, should incline the court to 
uphold the bonds. 

We proceed to examine the laws under which the bonds were issued. 
The St. Joseph Board of Public Schools was incorporated by an act 
of the législature of Missouri, approved Jànuary 4, 1860, and from 
this act, its amendments and laws incorporated into it, we proceed to 
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quote sueh portions as are relied on by the plaintiff, and citing other 
parts having a bearing on the case. 

We are directed, in the first place, by plaintiff's counsel to that 
portion of the first section of the charter which provides that the 
board may "do ail other acts as natural persons." The first section, 
from which this quotation is taken, defines the boundaries of the cor- 
poration, gives it its corporate name, eonfers perpétuai succession, 
authorizes it to sue for and be sued, and proceeds, "may purchase, 
receive, and hold property, real and personal, may lease, sell, or dis- 
pose of the same, and do ail other acts as natural persons." Yery 
many acts must of necessity be done in connection with the exécution 
of the powera hère granted; and the natural construction of the lan- 
guage, "and do ail other acts as natural persons," must be construed 
to mean the doing of the acts embraced within the powers grantèd, 
but not speoified. Corporations obtain powers by grant exclusively, 
and from their thus limited character can claim such implied powers 
only as are necessary to carry out the obvions object and intention of 
the charter. Espeeially is this true in cases where the act of incor- 
poration, when properly construed, provides for the very contingencies 
which are claimed to hâve existed, creating a necessity for the exer- 
cise of implied powers. 

Upon another branch of the case something more will be said on 
this point. 

The next point to which our attention is called by plaintifif's attor- 
neys is the concluding portion of section 5, which reads as foUows : 
"And generaUy to do ail lawful acts which maiy be proper and conven- 
ient to carry into effect the objects of said corporation." 

The fifth section, from which this- quotation is extraeted, grants the 
powers which the corporation is to exercise, namely : Provide for the 
élection of its members, compel attendance at meetings, expél mem- 
bers, make rules for the proceedings of the board, control the schools 
and property of the corporation, to loan its moneys and their pro- 
ceeds, and provides ; 

" The board shall ' also hâve power to make rules, régulations, and ôrdi- 
nances necessary for the management tod control of the property belonging 
to the corporation, and for the government, discipline, and other management 
of the schools under their charge, so that the same shall not be inconsistent 
with the laws of the land, and generally to ail lawful acts which may be proper 
and convenient to carry into effect the objects of said corporation." 

Much of what has àlready been said regarding the construction of 
such language as is hère employed applies to the provision cited; but 
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it ,18 insisted that the words "to do ail lawful acts.wMch may he 
proper and convenient to carry into effect thé objecte of the corpora- 
tion," when viewed in connection with the provision in the firet sec- 
tion, "to do ail other acts as natural persone," has peculiar signifi- 
cance, and may well be construed to authorize the création of a debt 
for school purposes. and the issuing of bonds thorefor. On the words 
"proper and convenient" great stress is laid in the argument. What 
do thèse words, when read in their connection, mean ? The answer 
is; they suggest the exercise of caution in the doing of the manifold 
acts which a board of directôrs is ealled upon to perform in the man- 
agement of its schools. The building of scbool-houses, under the 
view taken by plaintiff's counsel, is claimed to hâve been not only 
proper and convenient, but necessary to carry into effect the objects 
of the corporation. There must neeessarily be some limitation — 
some boundary as to what may be proper and convenient. Has the 
charter left the fixiug of this boundary to the discrétion of the board, 
or defined it ? We think it has clearly and indisputably defined and 
limited it in the fourteenth section of the act of incorporation, which 
is.aHfoUows: 

"Theboard shall cause an estimate of the amount of money necessary tobe 
raised for the purpose of building and repairing school-liouses and.furnishing 
the same, together with the amount necessary to meet the other expenses of 
the corporation, to bé made eut and certifled under the seal of the board annu- 
ally; and a copy of such estimate duly authenticated Shall be filed with the 
clerk of the county court of Buchanan county on or before the flrst Monday 
in each year, and the county court shall cause the samé so certifled to be lev- 
ied upon ail taxable property, real and personal, in said district, and the amount 
80 levied shall be coUected in the mauner prescribed by law for the collection 
of state and county taxes: provided, the taxes mentioned in this section shall 
not exceed oiïe-flf th of 1 per cent, (amended by the act of 1869, and made 
one-half of 1 per cent.)" 

It is scaïciely possible to draw a clearer provision of law defining 
the litnits within which any discrétion regarding the building of 
school-houses and other éxpenditures for school purposes in St. Jo- 
seph should be exercised by the board. But it is argued that the tax 
limitations were such as not to produce a sufficient amount of rev- 
enue to build and pay for the number of school-houses necessary, 
proper, and convenient. How, can this be said, in the face of the 
fact that the people of St. Joseph had in a measure, by and through 
their charter, determihed this very question ? If we were to p,pproye 
thé view taken by the board, where, ii may be asked, are there lim- 
its to the implied powera of the St. Joseph school boftrd ? The board 
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may issue one hundred thousand or a million of dollars of bonds. We 
would be bôund to hold the issue of the one amonnt as well as the 
other to be valid ; and would further be bound to cause the taxes to 
be eoUected to pay the interest and principal, when due, for whatever 
amount the board saw fit to issue the bonds. There is a vast différ- 
ence between building or purchasing sehool-houses and the appointed 
revenues of the district, and the making use of the crédit of the city 
by issuing bonds and using them for that purpose ; the one leading 
to prudence and caution in expenditure, the other tending towards 
extravagance, and going beyond the real wants of the city. Therô is 
scarcely any use in providing limitations to the exercise of powèrs in 
laws or charter, if they can be evaded under the guise of implied 
powers. I fully concur in the reasoning on this subject in the case 
of Gauss V. Cla/rksviUe, 19 Alb. Law J. 253. 

It will not do to substitute discrétion, however soundly exercised 
and however laudable the object, for law; and espeoially not in con- 
struing charters of corporations. But the charter under considéra- 
tion bas in its twenty-third section this provision : The législature, 
after reserving the power to change, alter, and repeal the charter, gôes 
on to provide "that no law héreafter passed shall be construed as 
changing, altering, or repealing the whole or any part of this aot, 
unless this act be expressly mentioned in sueh law." 

Laws authorizing the création of debts and the issuing of bonds 
therefor for the purpose of building sehool-houses, passed afteir. the 
charter and amendaient thereof in 1866, and after the issuing of the 
bonds in: bontroversy, can hâve no bearing on this case. 

We hâve examined With care the amendments of the original éhar- 
ter in 1866, and the town and village school law of 1855, made a part 
of the original charter. i 

In the amendment of 1866 no trace of authority is fpund authoriz- 
ing the création of a debt for the purpose of building school-bouses, 
much less the issuing of bonds therefor. By the.ninth subdivision pf 
the twénty-second section of the town and village school ^ct of 1855, 
grantih'g powers to school boards, the right is given them : 

»• To détermine the number of common schools to be ikept ; to desighatè and 
lease or jjurchase sites for sehool-houses. (10) To build, hire, cv purehaae 
sehool-houses, and keep in repair and furnish the saipe with fuel; fumiture, 
and necessary appendages. , (11) To appropriate and apply such part ofthe 
town or village school moneys as may be necessary to the purchase or lease of 
sites for sehool-houses to the building, hiritig, keeping in repair, and furnishT 
îng schooî-houses with fuel, fumiture, and appendages." ; m 
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It will be observed that hère, as in the charter, not only is there 
no authority to create a debt to build school-houses, but, dn the eon- 
trary, the création of a debt is implicitly denied by the provision that 
such part of the town and village school moneys as may be neeessary 
for the building, hiring, keeping in repair school-houses shall be 
applied for that purpose. 

The conclusion reached against the power to issue the bonds in suit 
is fortified by the subséquent législation of Missouri, which expressly 
gives the power to issue school bonds. 

The power to create a debt, and the issuing of commercial securi- 
ties therefor, are quite différent things. The ordinary évidence of 
corporate indebtedness, such as warrants, orders, notes, are subject 
to légal and équitable defences. This, being known, induces prudence 
in their issue, and caution in receiying them. Once allow such debts 
to be put in the shape of commercial securities, preventing ail in- 
quiry in the hands of a bonafide holàei except that of power to issue, 
and you open the doors wide, îkdeed invite the commission of fraud, 
and point the way to its successful accomplishment. 

As to the argument that a construction given by those who had to 
exécute the law, and the acquiescence in such construction by pàying 
taxes on the bonds for a long period of time, it is sufficient to say that 
we are preelûded from making inquiry, for the suprême court of the 
United States bas again and again decided that such acts canuotcure 
the want of power, and bave held the bondholder to strict in <j|uiry 
regarding its. existence. 

The conclusions reached are that the St. Joseph Board of Public 
Schools had no power uhder its charter, nor the law pf 1855, regard- 
ing towns and villages, made part of the charter, to issu« the bcmds, 
the coupons whereof are in controversy, and that the demiirrterto the 
pétition must be sustained. 

Ordefed accôrdingly. • - 



;:i' 
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NiSBiT, Assignée, etc., v. Maçon Bank & Teust Co, and others.* 

{Circuit Court, S. D. Georgia, W. V. June 17. 1882.) 

1. Bankruptcy— Illesal Pbeferbncb. .^ 

Cubbedge & Lockett were members of the flrm of G. , H. & Co. , and also 
président and cashier of a " Bank & Trust Co.," in whioli C, H. & Co. were 
stockholders. The iinn was indebted to tlie B. & T. Co., and agreed verbally 
with C. and L., as offlcers thereof, to secure the indebtedness by the stock 
which the firm owned in the B. & T. Cd. , This agreement was reported to and 
accepted by the directors of the B. & T. Co. Various stock certiflcates stand- 
ing on the books of the, B. & T. Co. in the name of C, H. & Co. were, under 
their agreement, (probably,) deposited with and held by Lockett as cashier of 
the B. <& T. Co.; but no "wxitten transfer, or power of attorney authorizing 
transfer, was executed. The flrm had been insolyeht for some time, and a f ew 
days before its suspension, also within legs than four months before adjudica- 
tion in bankruptcy, the flrm for the flrst time made' a formai note evidencing 
said indebtedness, and formally transférred Siiid shares upon the books to the 
B. & T. Co. Hdà, that the assigniee in bankruptcy of said flrm is entitled to 
recover said stock, or the value thereof, from said B. & T. Co. 

2. SAKE— NOTICB. 

Where two niembêrs of an insolvent firm are président and cashier pf a 
bank, their knowJedge of the insolvencr «f their flrm is the knowledge of the 
bank. 

3. Pledgb of Stock. 

A transfer on the books of the company, or the exécution of » power of at- 
torney authorizing â transfer, is essential to pledge of corporate stock, (except 
when by gtatute it is otherwise provided, as iri Louislaha. ) • 

4. Bamb — RbqOisitbs ob" Pobsbssioîî. 

When the pledgeors of stock retain the title and control of the stock pledged, 
the power pf withdrawal and çubstitution^so that they can transfer or negoti- 
ate the same without Consulting the plédgee, while the pledgee could not con- 
trol the stock without Consulting the pledgeors, the mère deposit of the stock 
certiflcates (standing in the name of the pledgeors) with the pledgee does not 
create a valid pledge thereof. 

In Equity. Submitted upon pleadiriga and évidence for final 
decree. 

mil é Harris, for complainant. 

Bacon é Rutherford, contra. 

Pabdee, c. J. For several years prior to June 6, 1878, R. W. 
Cubbedge, William Hazlehurst, and J, W. Lockett, under the firm 
name of Cubbedge, Hazlehurst & Co., were engaged in the city of 
Maçon in carryingon a gênerai banking and brokerage business. On 
the said sixth day of June, 1878, the said firm failed in business and 
made a gênerai assignment of their assets then on hand to W. W. 

•Reported by W. B. Hill, Esq., of the Maçon bar. 
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Cames for the benefît of their creditors. On or about the twenty-fifjih 
of August, ISTIS, the members of said firm were on their own pétition 
adjudicated bankrupts, andthereupon the complainant.was appointçd 
as assignée of said firm. On the twenty-third day of April, 1880,, the 
assignée filed his bill in the United States court against the same fiim, 
and against the members of the same in certain représentative capac- 
ities, and against certain other parties, including the Maçon Bank & 
Trust Company, the object of said bill being to set aside certain mort- 
gages and transfers of property alleged to haye been made by said 
firm prior to said assignment in fraud of the bankrupt act and in viola- 
tion of its provisions. As to the other parties in the case, a decree has 
been had in this court affirming the validity of said mortgages and oon- 
veyances, and the case is now against the Maçon Bank & Trust Com- 
pany to set aside the transfer to it of 212 shares of the capital stock 
of the said Maçon Bank & Trust Company. by the said Cubbedge, 
Hazlehurst & Co. 

Complainant in his bill allèges that the transfer of said 212 
shares of stock to the, Maçon Bank & Trust Company by Cubbedge, 
Hazlehurst & Co. but a few days prior to said assignment vras fraud- 
ulent; that said firm of Cubbedge, Hazlehurst & ,Co. and the said 
Maçon Bank & Trust Conipany verefpra.ctio9,lly pne ;OTganization; 
that the said transfer vras made by Cubbedge,, Hazlehurst & Co. when 
they were bankrupts and insolvent, and when they were in contem- 
plation of bankruptcy and insolyency, and w:ith the intent to work a 
fraud on the bankrupt act, and to defeat and delay the opération of 
said act; and that such intent wasknown to the Maçon Bank & 
Trust Company at the time of reoeiving said transfer. The complain- 
ant also allèges that Cubbedge, Hazlehurst & Co. were stockholders 
to the estent of the 212 shares of stock in the Maçon Bank & Trust 
Company, and that said transfer was made for, their personal benefit 
as such stockholders ; and that said trangfer waa made within four 
months prior to the bankruptcy of said firm; also that/Sfiid Maçon 
Bank & Trust ^Company had cau«ç tq know that said Cubbedge, Hazle- 
hurst & Co. were insolvent at ,the time, and that such transfer was 
made to prevent the property of Cubbedge, Hazlehurst & Co. from 
being distributed under the bankrupt act, and tp impair, hinder, 
impede, and delay the opération of. said aot, and was made within 
less than six months prior to the .filing of the pétition in bank- 
ruptcy. 

The answer of the Maçon Bank & Trust Cpmpany, as stated by its 
cpunsel, présenta substantially the follpwing case:: Itis admitted th^t 
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the final transfer of the 212 shares was made by Cubbedge, Hazle- 
hurst & Go. to the Maçon Bank & Trust Company on the date charged 
in the bill, but it is also averred that said transfer was simply a 
hypothecation of said shares of stock made more than six months 
prior to the time of the said t.ransfer, which hypothecation was made 
in good faith to secure & bonajîde indebtedness of Cubbedfte, Haizlè- 
hurst & Co. to the Maçon Bank & Trust Company. The history of 
this hypothecation and subséquent transfer, as alleged irl the answer, 
is, in brief, as follows : The capital stock of this bank was accumu- 
lated by the payment periodically of small instalments by the stock- 
holders. Shortly after the Ipânk begaû to runit was so efippled, by 
bad loans to a large amount, that the business of the bauk could 
only be carried on by making some economical arrangement for its 
ordinary expenses. Accordingly, Cubbedge was elected président 
and Lockett cashier, on small salaries, with an arrangement that 
the business of the bank should be carried on in the banking office 
ai Cubbedge, Hazlehurst & Co., thns saving bank rent. After this 
arrangement the Maçon Bank & Trust Company received no deposits, 
and its own money, as it came in, was, when not otherwise loaned 
eut, kept on deposit with Cubbedge, Hazlehurst & Co. The books of 
the Maçon Bank & Trust Company showed what money was received 
for it, and the books of Cubbedge, Hazlehurst & Co. showed how 
much money they hàd on deposit of the funds of the Maçon Bank 
A Trust Company. This amount naturally varied. As the money 
ihua on deposit was loaned out for the Maçon Bank & Trust Com- 
pany, the amount of such deposit decreased; and, on the other hand, 
as money was paid in and not loaned out the deposit increased. 

The amount of thèse deposits was regarded by Cubbedge, Hazel- 
hurst & Co. as a loan, as it indeed was. As this amount was con- 
fltantly varying, and subject to call whenever needed in the business 
of the bank, and was being in fact daily called in part to meet the 
/iemands required in the business of the bank, no paper was made 
by Cubbedge, Hazlehurst & Co. to represent this indebtedness to the 
Maçon Bank & Trust Company. It would hâve been impracticable 
to hâve made papers that would hâve corresponded to the continuai 
changes in the amount of such indebtedness. It would hâve been 
necessary not only to caûcel the paper and make another éaoh day, 
but a dozen or twenty times a day, as the balance to the crédit of the 
Maçon Bank & Trust Company constantly fluctuated, increasing as 
the money came in, and decreasing as it was paid out to borrow«rs, 
etc. Hence it was only practicable to hâve this indebtedness shown 
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in the balances on the bocks. For the same reason, on aecount of the 
constantly fluctuating amount of the indebtedness, it was necessary 
to make a provision of a gênerai character to secure the Maçon 
Bank & Trust Company in the amount of this indebtedness. 

It was therefore arranged and agreed between Gubbedge, as prési- 
dent, and Lookett, as cashier, on one part, and each of the three 
members of the firm of Gubbedge, Hazlehurst & Co. oH the other 
part, that to secure the amount of this indebtedness of said firm to 
said bank, Gubbedge, Hazlehurst & Go. would keep continuously de- 
posited with the Maçon Bank & Trust Gompany, and hypothecated 
with the same, a sufficiency of the stock scrip of the firm in the 
Maçon Bank & Trust Gompany. This arrangement and agreement 
was not only made between the said officers of the bank and the 
several members of the firm, but the same was reported to the direct- 
ors of the Maçon Bank & Trust Gompany, and by them approved 
and accepted. In May, 1878, the balance in f avor of the bank against 
the firm was $21,200, and the 212 sharesof said stock were formally 
transferred by the firm to the bank, the same being simply to f ully 
transfer the stock thus previously hypothecated. 

To the answer a formai replicatioh is pleaded, and the case bas been 
heard on its merits. 

The évidence in the case sustains in the main the averments in the 
answer, with the unimportant modification that there was no actual 
possession or delivery of the stock in controversy until May 29i 1878, 
five days before the assignment to Carnes, and about 90 days before 
the adjudication in bankruptcy. Indeed, the évidence of the transfer 
stook-book of the bank is that party shares of that stock were 
acquired by the firm of Gubbedge, Hazlehurst & Go. on that day. See 
stock certificate, No. 253. That under the verbal agreement between 
Gubbedge, président, and Lockett, cashier, of the one part, and those 
gentlemen and Hazelhurst, forming the firm of Gubbedge, Hazlehurst 
& Co., of the other part, to protect the bank by hypothecating the 
scrip of the bank as security for sueh balances as might from time to 
time be due from the firm to the bank, varions certificates of stock of 
the bank belonging to the firm were placed by Lockett, partner in the 
firm and cashier in the bank, from time to time, in a separate box 
under his own control in the vault of the firm, appears to be very 
probable; but it does not appear that any transfer or authority to 
transfer was ever given, nor that the certificates were retained by the 
bank as a certain deposit, but it does appear that the firïn retained 
v.l2,no.8 — 44 



690 .. ■ . FBDEBAL EEPOBTBR, 

and exercised the right of withdrawal and substitution at their own 
convenienoe, and without consulting the bank. And it also appears 
that the stock so separated by Lockett never passed from the control 
of the firm and into the control of the bank until the twenty-ninth 
of May, 1878, for while the certificates were in the possession of a 
joint agent the bank could not transfer, assign, or negotiate them, and 
Cubbedge, Hazlehurst & Co. could. 

What is necessary to constitute a valid pledge of stock in an in- 
corporated company bas been the subject of much discussion and 
leaming, with resulting conflicting décisions, but although formerly 
there was doubt whether it could be the subject of a pledge at ail, 
there is no doubt, in the absence of statutory provisions, that to 
pledge stock some written transfer or contract is necessary as against 
third parties. Mère handing over the certiâcate is not sufficient. 
There must be a transfer on the books of the company, or a power 
of attorney authorizing a transfer, or some assignment or contract in 
writing by which the holder may assert title and compel a transfer 
when desired. See Law of Collatéral Securities, by Jones, (Am. Law 
Eev. No. 2, Feb. 1880.) 

The only state -where, I am informed, delivery of the certiâcate of 
stock is sufficient is Louisiana, and there only by express provisions 
of the Code. See La. Eev. Civ. Code, art. 3168. The décisions of the 
suprême court of that state, (30 La. Ann. 714, 1378,) which this 
court foUowed in Banking Ass'n v. Wiltz, 10 Fed. Eep. 330, were each 
of them based on written assignments, and the case also cited 31 La. 
Ann. 149, turned on the frauds committed by the pledgors, wlio werô 
offieers of the defending company. 

In this state, (Georgia,) whose laws must control this case, the 
statute is spécifie that the thing pledged must be delivered. Ga. 
Code, § 2138. The case, then, is to be taken as showing an agree- 
ment to pledge sueh amount of stock as should be necessary, running 
through several years, accompanied by a séparation of the certificates 
of stock, but no pledge until May 29, 1878, from which itfoUows 
that, as against the complainant as assignée in bankruptoy, the 
défendant bank ia without good title to the stock in controversy, and 
must surrender the sam'è or its value. There can be no pledge of 
property for the security of the payment of a debt without delivery 
of the thing pledged, cases of promissory notes and évidences of debt 
exeepted. Ga. Code, § 2138. See, also, 96 U. S.' 467. An agree- 
ment to pledge gives no privilège. Casey v. Cavaroc, 96 U. S. 467. 
Equity will not regard a thing as done which bas not been done, 
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when it would injure third parties who hâve sustained détriment and 
acquired rights by what has been done, Id. 

The pledge made May 29, 1878, by the bankrupts to the uefend- 
ant is void under section 6128, Eev. St., for it -was made by an 
insolvent with a view of giving a préférence, and the person receiv- 
ing had a reasonable cause to believe the pledgor was insolvent, and 
the same was within four months prier to the adjudication in bank- 
ruptcy. There can be no doubt that the firm of Cubbedge, Hazle- 
hurst & Co. were insolvent, and that Cubbedge and Lockett knew it, 
nor can there be any doubt that the knowledge of the président and 
cashier of the bank was the knowledge of the bank. See Wade, 
Notice, § 675. The very transaction itself, under the light of this 
case, puts the pledge of May 29th within the statute. 

For years the verbal agreement to keep the bank secured with its 
own scrip was allowed to run with no note, no transfer, nothing but 
Lockett's box, which he emptied and replenished as the exigenciesof 
the case required, when, five days before the crash, the most formai 
of notes and forîolai of pledges were put in writing, duly witnessed, 
and the stock transferred on the books besidea. The parties had slept 
too long on this agreement for a continuons hypothecation to hâve 
been wakened without occasion of eome kind; What could it hâve 
been ? Not the insolvency of Cubbedge, Hazlehurst & Co., for they 
had been insolvent for years. Not new business methods, for no 
change appears to bave been made among the managers of the bank. 
There is no ehowing of a sudden want of the bank for either money 
or coUaterals. In short, no explanation is given or attempted, and it 
is aiair inference from the oircumstances that bankruptcy was con- 
teifaplated, and therefore the long-standing agreement to hypothecate 
stock scrip to secure the bank was oarried oût, so that the bank might 
be protected in préférence to other creditors, 

The other branches of thiq case, i. e., as to transfers being void 
because of : usury in the debt secured by the transfer, need not be dis- 
cussed nor decided. 

The complainant should hâve a decree adjudging him entitled to 
the 212 sharea of stock in controversy, and compelling the Macoù 
Sank & Trust Company to deliver the same in kind or in value; the 
latter to be fixed by référence to a master, as the évidence in the case 
is incomplète on that point. 
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In re Caeotheks, Bankrupt. 

( Dùiriet Court, W. B. Pennsylmnia. July 15, 1882") 

Bankutjptct— Sale of Morïgaqbd Pebmises— Paramount limn. 

Although a mortgage may be within the equity of the rule that where aev- 
eral pièces of real estate, subject to a common encumbrance, are successively 
aliened, the properties so disposée! of are liable for the amount of the encum- 
brance in the inverse order of aliénation ; yet, where the mortgaged property is 
sold in bankruptcy dischargéd of encumbrances, the said rule cannot be invoked 
where the efEect would be to deprive the paramount lien creditor of the pro- 
ceeds of sale. The latter is entitled to the fund, and such mortgagee must seek 
subrogation and indehmity in another proceeding. 

In Bankruptcy. 

Sur esceptiona by William A. Shaw to register's distribution of pro- 
ceeds of sale of real estate. . 

W. S. Pwviance, lot exceptions, 

John Dalzell, for report. 

AcHEBON, D. J, Mrs. Margaret J. Chalfant sold the bankrupt a 
tract of land, taking from him a mortgage thereon to secure hiâ pur- 
chase-money bond. After the recording of this mortgage the bank- 
rupt laid ont the land into lots. He subsequently executed a mort- 
gage upon three of them — ^numbered 1, 2, a,nd 3 — to William A. Shaw, 
to secure a loan of money. Thè bankrupt sold lots to divers persons 
after recording of the Shaw mortgage. Mrs. Chalfant brought suit 
on her bond, and on Juûe 22, 1874, obtained judgment. Ail thèse 
transactions were before the Ijankruptcy proceedings were commenced. 
At that time the bankrupt owned lots 1, 2, and 3, and the assignée, 
under an order of this court made upon bis pétition, sold said lots 
dischargéd of liens. The règister appropriated the proceeds of sale 
to Mrs. Chalfant's mortgagô.debt. Of this appropriation Shaw com- 
plains, hé insisting that for his relief If rs. Chalfant should first resort 
to the lots bound by her; mortgage, which the bankrupt sold after the 
recording of his (Shaw's) mortgage. 

The principle invoked by Shaw is that where several pièces of real 
estate are subject to a common encumbrance and are aliened suc- 
cessively, the properties s© disposed of are liable for the amount of 
the encumbrance in inverse order of aliénation, Marûn'g Appeal^QI 
Pa. St. 85. Doubtless, in a proper case, a mortgagee may claimihe 
benefit of this équitable doctrine, and Shaw may find it available to 
him as against the bankrupt's later vendees in an appropriate pro- 
ceeding for subrogation and indemnity. Nefs Appeal, 9 Watts & S. 
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86; Ama*» Appeal, 65 Pa. St. 72. But clearly lie bas no eqnity as 
agaiust Mrs. Ghalfant. Id. Her mortgage was the first lienitiiid was 
discharged from tbe lots sold in bankrnptcy. Unquestionably ber lien 
was transferred to tbe proceeds of sale, and ber rigbt to receive the 
same cannot be gainsaid by a junior mortgagee npon tbe ground bere 
relied on. 

Tbe court is not dealing with two funds, botb subjeot to tbe lien of 
one oreditor, wbile tbe otber creditor bas a lien against one fund 
only. Tbere is but one fund îax distribution, and to it Mrs. Gbalfant 
bas a perfect légal rîght. Moreover, the vendees of the bankrupt arô 
not before tbe court, and the equities between Sbaw and tbem oannot 
be settled in this proceeding. 

Upon gênerai principles, tberefore, the register was rigbt in appro- 
priating tbe fund to Mrs. Ghalfant ; but bis distribution was emi- 
nently proper, in view of tbe provisions of tbe act of asseinbly of April 
22, 1856, (par. 827.) Under that act Sbaw was bound to tender 
Mrs. Ghalfant the amount due her bëfôre he could oompel ber to first 
levy upon tbe lots àliehated after the recordiug of bis mortgage. 
Ama's Appeal, supra; Phelps^s Appeal, 10 W. N. G. 625. 

This cause came on for final hearing June 12, 1882, and was arguod 
by counsel; and'now, July IS, 1882, upon considération, the &éëp- 
tiens to tbe register's report are overruled and his distribution is coa- 
ûmed absolutely. 



Chatuait V. Fbbbt and anotber. 
Idf cuit Court, I). OfeSon. JUly 10, 1882;) 

L OOPTRIGHT— PbACTICE— DiaOOVKBT. ' , . ! ; ■ 

A demurrer will lie to an allégation in a Mil, the answer to wUch maf sni>: 
]ect the défendant to anirthing in the nature of a penalty or fôrf eitui-e ; as ait 
allégation conceming the number of copies sold and oia hand of a pirated 
■ niap. ■ ; ,,>. l '^ ,<, ; ,. 

1 SAMB— iHFEraOEMBHT— PmîAliTÏMS AKD POBFEITOBBB, 

The penalties and forfeitur«|3 gi^ by section 4965 of the Rot. 8t. (16 St. 
214) for an Infringement of a copyright, cannot be enforced in a suit in eqoity ; 
ahd a prayer in a bill that the plate ànd unsold copies of a pirated mapbe 
delivered up tb an offlcer of the court f oKoancellation and destruction is demor- 
rable, as asking for the enf orcei^ent of snch forfeUn^. 

a, 8aicé^Dam;ao:!b:8. 

Damages as well as profits may npw be recoTeréd in equity for an infringe- 
ment of a pdtënt, but not a copyright. 
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Suit in Equîiy for Infringement of Copyright. 

H. Y. Thompson, for plaintiff. 

Frederick V., Holman, for défendant. 

Deady, D. J. This suit is brought to obtain an injunction reslrain- 
ing the défendants from infringing the copyright pf a "Map of the 
cities of Portland and East Portland and the town of Albina, Oregon," 
compiled and published by plaintiff, and for an account of sales. 

The bill states in détail the steps taken by the plaintiff in 1874-5 
to obtain the copyright of the map, and his ownership thereof ever 
since; the infringement of the same by the défendants on May 10, 
1881, by the publication of 500 copies pf a map entitled "Map of the 
cities of Portland and East Portland and the town of Albina, Oregon;" 
and allèges that the same is substantially a copy of the plaintifs, 
and an infringement of his copyright ; that the défendants hâve gold 
300 copies of said map at five doUars a copy, to the damage of the 
plaintiff $3,000, and is still the owner of the plate upon which the 
same were printed and the 200 copies remaining unsold, which they 
continue to offer for sale. The prayer.of the bill is that the défend- 
ants may "answer ail and singu,][ar ithe matters and, things" set forth 
therein, and that they be required, ïo sjurrender the copies on hand 
and the plate to an officer of this court "to be cancelled and de- 
stroyed." . . 

The défendants demur to so much and such parts of the bill as 
seek to hâve a discovery as to the number of copies of their map 
sold or on hand, because the sam* will subject them to penalties and 
forfeitures as provided in section 4965 of the Eevised Statutes. 

It is well established that a défendant may "demur to a discovery 
which may subject him to anything in the nature of a penalty or 
forfeiture," (Story, Eq. PI. § 583;) apd by the section of the Eevised 
Statutes aforesaid the défendants are made liable to forfeit to the 
plaintiff the plate upon which their map was printed and every sheet 
thereof, and also to paya penalty ofone dollar for every sheet found 
in their possession. ^ 

Apparently, then, the demurrer is well taken ; but counsel for the 
plaintiff contends that this is not a bill of discovery, and that noth- 
ing is sought to be discovered from the défendants in that respect. 
But it is said, on good ;3,uthoriiy, that every bill ior relief is in 
reality a bill for discovery^ since it asks from the défendant an an- 
swer as to ail the toâters chàrèed th^si-ein, Story, Eq. PI. § 311. 
And by the ^ame authority an answer must confess, avoid, deriy, or 
traverse ail the matefial parts of the bill. Id, § 85â. The prayer 
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for tbe surrèûder of the plate and printed copies on hand is also 
deinurrable. 

The forfeitures and penalties given by section 4965 of the Kevised 
Statutes (17 St. 214) are not enforceable in a court of equity, in the 
absence of an express statute to that effect. To recover the forfeiture 
and penalties given by this section for the infringement of his copy- 
right, the plaintiff must resor.t to an action at law. Stevens v. Cady, 
2 Curt. 200; Stevens v. Gladding, 17 How. 453. Admitting this, how- 
ever, counsel for the plaintiff insists that the surrender of thèse arti- 
cles as prayed for is not an enforeement of thô forfeiture of them to 
the plaintiff, but only a means of enforcing the decree for a perttia- 
nent injunction. No authority is cited for this distinction. îo 
require the défendants to surrender their plate and copies of map for 
destruction will effectually enforce the forfeiture as against them and 
in favor of the plaintiff, so far and in the mode he desired. In fact, 
upon the delivery of the articles to the ofiBcer of this court for the 
purpose desired, the forfeiture ia there and thereby enforced againét 
the défendants; their right in and to the property is divested, and it 
is disposed of with the consent of the plaintiff. 

On the argument, counsel for the defeùdants also assigned, ore 
tenus, as a cause of demurrer to so much of the bill as alleged the 
amount of damages sustained by the plaintiff on account of the in- 
fringement, that damages are not recoverable in a court of equity, 
and the relief is limited to an account and recoyery of the profits 
made by the défendants on the sale of th« infringing map. 

This was the rule in patent cases until the passage of the act of 
July 8, 1870, when by section 55 of that act (16 St. 200 ; section 4921 
Eev. St.) it was provided that in a suit of equity, wben a decree is 
giVen for an infringement, the plaintiff shallbe entitled to recover 
not only profits made by the défendant, but the dainagès he has sus- 
tained thereby. Curt. Pat. § 341; Williams v. Léonard, 9 Blatchf. 
476; Andrews v. Creegan, 7 Fed. Eep. 478. But the provisions of 
the act of July 8, 1870, ooncerning patents, do not appear to be appli- 
cable to copyrights, which are provided for «eparately in the sections 
from 85 to 110, inclusive. By section 106 jurisdiction is given to the 
courts of the United States of suits and actions arising under "the 
copyright laws of the United States," and power is given them to 
grant injunctions adCording to the course and principles of courts of 
equity, an incident of which is a right to an account of profits. ' Ste- 
vens_Y. Gladding, 17 How. 456. But no provision is tnàdè, as in sec- 
tion 65, supra, concerning cases arising under "the patent lawsof the 
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United States," for the recovery of damages as well as profits in a 
suit in equity. The reason for this distinction between subjects so 
nearly identical in their nature and origin is not apparent, but the 
statnte bas made it and the courts must observe it. 
The demurrer is sustained. 

Note. A défendant cannot be compelled to make discoveries in answer to 
a bill which seeks tô enforee penalties and forfeitures against him by means 
of such discoveries. Atioill v. Ferrett, 2 Blatchf. 39. The défendant cannot 
be compelled, under a subpœna duoes tecum, to produce his books and papers , 
and plates to be used in évidence for plaintifE. Johnson v, Donaldson, 18 
Blatchf. 287; 8. C. 3 Fed. Eep. 22. A motion to compel such testimony will 
not be granted in aidof an action for trespass for the violation of a copyright. 
Atwill V. Ferrett, 2 Blatchf. 39. The relief will only be to the extent of the 
part infrJnged. 8tory v. Holcomhe, i McLean, 306. The various provisions 
of the law should be liberally construed to give eflect to what niay be consid- 
ered the inhérent right ôf the author to his work. Myers v. Oallaghani 5 
FED. Rep. 726. But equity will not, at the instance of the autbor, where he 
has made an assignment forever, restrain the assignée from selling aftera 
renewal taken eut by the author. Paige v. Banks, 7 Blatchf. 152. The right 
tb a chart is violated only when another copies frôm the chart of him who 
has secured the copyright. Blunt v. Patten, 2 Painè, 397. Compare &ray v. 
Rmsell, 1 Story, 11; Emerson v. Davies, 3 Story, 768. The publication of a 
map made from materials coUected while in the service of the governraent as 
draughtsman belongs to the govemment. Commonwealth v. Desilvan, 3 
Phila. 31. See Heine v. Appleton, 4 Blatchf. 125. Compiling maps of a city 
of a particular design from public records into an atlas, and without taking 
out a copyright making several copiés and selling them, and placing one copy 
in the hands of the city for public use, is a dedication to public use, [Rees v. 
Peltzer, 75 111. 475;) but depositing one chart in the navy department does 
not make It public property. Bltmt v. Patten, 2 Paine, 307. A single sheet 
containing diagrams is a subject of copyright; the form of the publication is 
iramaterial, (Drury v. Ewing, 1 Bond, 540;) but an advertising card is not. 
See Ehret v. Pieroe, 10 Fed. Eep. 553.— [Ed. 



BuETON V. Stbatxon and others. 
{Circuit Court, E. D. Miehigan. July 3, 1882.) 

1. Thadb-Mabks— Meee Words. 

Mère words may become valid trade-marks, when they are merely arbitrary, 
or are indicative of origin or ownership in the original proprietor. 

2. Same — When Protectbd. 

Words which hâve acquired a signiflcance in the marks as expressive only of 
the name or quality of an article cannot be appropriated as a trade-mark. But 
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if the primary object of the trade-mark be to indicate origin or ownership, tlie 
mère fact that the article bas obtained such a wide sale that.the mark bas also 
become indicative of quality, is not of itself sufflcient to debar the owners of 
protectioa, or make it the common property of the trade. But if the namé be 
sullered lo corne into gênerai use withqut objection from the proprietor, it may 
become merely generic, or indicative of quality. 
3. Samb— An Appurtbnance— Sale ob Assignment of. 

A trade-mark, indicative of origin or ownership in the proprietor of a certam 
business, may be sold or assigned by him as an appurtenance of such business, 
and the assignée may become entitled to the exclusive use of such mark, even as 
against such proprietor himself. Hdd, that the right to use the words " Twin 
Brothers," in connection with portraits of the twins, had been lawfuUyassigned 
to the plaintlS, and that he was entitled to an injunction against one of the 
twins who had set up a separate establishment, and was making use of this 
trade-mark in manufacturing yeast. 

In Equity. 

This was a bill in equity to enjoin the use of a trade-mark. The 
bîll set forth that the plaîntiff had, for a long time, made a certain 
yeast, put up in wrappers and labels, spécimens of which were attaehed 
to his bill; that since 1877 he had claimed the words, devices, fig- 
ures, and arrangements shown by said label as a trade-mark, espe- 
cially employing the figures of two heads in an oval setting, and the 
words "Twin Brothers Improved Dry Hop Yeast," and "Twin Broth- 
ers" in connection with the yeast as a trade-mark ; that the défend- 
ant Stratton and his brother Thomas J. Stratton were the two men 
represented by the two figures; that they originated the yeast, and 
were the original owners of the trade-mark; that défendant Jackson 
B. Stratton, before 1867, made and sold this yeast under the name of 
"Twin Brothers Improved Dry Hop Yeast" in the state of Ohio. and 
in 1867 complainant and said défendant Stratton formed a partner- 
ship and made and sold this yeast; that late in the year 1867 com- 
plainant bought out from said Stratton his interest in the partnership 
and trade-mark, paying therefor $4,000; but he oontinued to employ 
Stratton, under varions agreements, until the year 1877, in the man- 
ufacture of this yeast; that in 1869 he purchased from Thomas J. 
Stratton the factory theretofore leased irom him, and his interest in 
the trade-mark, and had since continued to use the same, with the 
wrappers and labels, and particularly the term "Twin Brothers Yeast," 
both separately from ançl in connection with the bust figures shown 
upon the wrappers ; that at the time of his ptirchase from the défend- 
ant the yeast was not extensively known, and the demand therefcr 
was not large, but that since said purchase the business bas been 
greatly extended and the demand for the yeast is now large and con- 
stant; that défendant Stratton and others were making a spurious 



698 PBDEEAIi REPORTER. 

article and selling the same as "Twin Brothers Dry Hop Yeast," and 
using wrappers and labels like those of the plaintiff ; that the spu- 
rious article is a fraud upon the public, who purchase it believing it 
to be the genuine Twin Brothers yeast made by the plaintiff. 

Prayer : That the défendants be enjoined from imitating the label, 
and from selling any yeast made by them, or any other person than 
the plaintiff, as and for the "Twin Brothers" yeast, and in using the 
name of Twin Brothers in any way, shape, or form in connection 
with the sale of yeast. 

The défendants claimed an ahsolijte right to use the words "Twin 
Brothers Yeast," in so far as they constituted the original trade-mark 
of Stratton Brothers, on the ground that Stratton never sold his inter- 
est in such trade-mark to complainant; that a court of equity will.not 
pisjïect plaintiff iû the use of his trade-mark, although he bought itof 
Stratton, because in using it he represents to the public that he was 
the originator, and that it indicates an origin in himself, when such 
is not the truth; that Twin Brothers is a generic name of a compound 
made under Stratton's disoovery; and that the défendants or any 
other person making the genuine article may sell it under its proper 
name. Théy deny the charge that the yeast made by them is a spu- 
rious article, and, çlaim that it is the genuine original compound dis- 
covered.by défendant Stratton, and substantially :the same as made 
by the complainant. 

C. F. Burton and Alfred Ruasell, for plaintiff. 

H. C. Wisner, for défendant. 

Brown, D. J. Wethink there is a decided prépondérance of testi- 
mony in favor of the plaintiff's theory that at the time his partnership 
with the défendant Stratton was dissolved he purchased not only his 
interest in the business, but also his moiety of the trade-mark. 
Indeed, the défendant seems to hâve had very little else of any value 
to sell. Plaintiff had put but a thousand dollars into the venture. 
Défendant had contributed nothing but his attention and skill. The 
partnership lasted but eight or nine months, and the business done 
was very limited. They would get a little meal and make a small 
quantity of yeast ; then they would shut up the factory and go out 
and sell it, get a little more meal, and start again. After conductijig 
the business in this way about six months the demands of their cred- 
itors became so urgent that plaintiff was obliged to advance $300 
more to continue it. Soon after, an investigation of the books showed 
their affairs to be in such a precarious condition that défendant 
Stratton wanted to go out of the business, and the plaintiff bought 
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his interest and paid Mm $4,000. At -thé time of the sale th ère 
appears to bave been no stock on hand.and the factory had been 
shut down for some six weeks. Under thèse ciroumatances it seems 
to us quite improbable that they could hâve made ten or twelve 
thousand dollars in nine months, or that there could hâve been debts 
due the firm to the amount of f 8,000. Add to this the testimony of 
several witnesses who swear that défendant stated tio them repeatedly, 
and in a regretful manner, that he had sold his interest in the trade- 
mark, and had nothing else to sell to the plaintiff, and his subséquent 
conduct after he left plaintiff's employ in commencing to sell under 
the name of the "Standard Yeast," we can entertain but little doubt 
of ihe fact, notwithstanding the agreement was not in writing. 

The principal question involved in this case is "whether the words 
"Twin Brothers" are a trade-mark of such a çharacter as entitles the 
plaintiff to be protected in his monopoly of them. The point is cer- 
tainly not free from difficulty. There are few classes of cases in the 
whole domain of the law so difficult to reconcile as those wherein the 
validity of a trade-mark is discussed. The following propositions, 
however, may be considered as settled: 

1. That a court of equity will enjoin unlawful compétition in trade 
by means of a simulated label, or of the appropriation of a name ; as 
where the défendant appropriâtes the name of a hôtel conducted by 
the plaintifif, or imitâtes his label upon préparations. Howard v. 
Henriques, 3 Sandf. 725, {Irving Home Case ;) Woodward v. Lazar, 
21 Cal. 448, [What-Cheer House Case ;) Howe v. Searing, 10 Abb. Pr. 
264, {Howe's Bakery Case ;) McCardel v. Peck, 28 How. Pr. 120, (Me 
Gardel House Case ;) Williams v. Johnson, 2 Bosw. 1, (Genuine Yankee 
Soap Case ;) Day v. Groft, (2 Beav. 488, (Day é Martin Blacking 
Case;) Davis v. Kendall, 2 K. I. 566, (Pain-Killer Case ;)' Meriden 
Britannia Co. v. Parker, 39 Conn. 450. The ground of interférence 
in this class of cases is fraud; that is, the attempt to palm ofE the 
goods of the défendant as the goods of the plaintiff. 

2. A court of equity will not protect a person in the exclusive use 
of a Word which expresses a falsehood ; as, if the article bears the 
word "patented" when in fact it is not patented, or exhibits an un- 
truth as to the place of manufacture or composition of the article. 
Leather Cloih Co. v. American Leather Gloth Co. 11 H. of L. 631; 
Brown, Trade-Marks, § 72; Flavelv. Harrison, 10 Hare, 467; Par- 
tridge v. Menck, 2 Barb. Ch. 101; Pidding v. How, 8 Simons, 477, 
(Howqua Mixture Case,-) Palmer v. Harris, 60 Pa. 156, wherein the 
trade-mark indioated that certain cigars were made in Havana, when 
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in faet they were made in New York ; Fetridge v. Wells, 13 How. Pr. 
385, (Balm of Thousand Flowers Case ;) Phalon v. Wright, 5 Phila. 
464, (Night-Blooming Gereus Case ;) Cocks t. Ghandler, L. E. 11 Eq. 
446, (Reading Sauce Case ;) Conwell v. Beed, 128 Mass. 4T7, {East 
Indian Remedy Case.) 

3. That noone canextend hia monopolyof a patented trade-mark. 
By the expiration of the patent the public acquires the right not only 
to make and sell the article, but to make and sali it under the name 
used by the patentée. Singer Manufg Co. v. Stànage, 6 Fed. Ebp. 
279; In re Richardson, 3 0. G. 120; Tucker Manufg Co. v. Boyington, 
9,0. G. 455. 

4. A person cannot, by means of a trade-mark, monopolize the nanïe 
of the place where the article is mànufactured. Canal Co. v. Cla/rk, 
13 Wall. 311, (Lackawanna Coal Case;) Brooklyn White Lead Co. V. 
Masury, 25 Barb. 416. Nor the ordinary numerals or letters. Manufg 
Co. V. Trainer, 101 U. S. 51; A. C. A. Case; Am. Manufg Co. v. 
Spear, 2 Sandf. 599; Avery v. Meikle, 23 Alb. Law. J. 443. This 
proposition, however, bas been disputed. See Gillott v. Estabrook, 
48 N. Y., (The 803 Case ;) Boardman v. Meriden Britannia Co. 35 
Conn. 402. Nor can a person monopolize a name expressive of the 
character or composition of an article. Caswell v. Davis^ 35 N. Y. 
281, (Ferro-Phosphorated Elixir of Calisaya Bark Case.) 

5. So where the words used are expressive only of the name or qual- 
ity of the article, and bave acquired that sif;niâcance in the market. 
Am. Manufg Co. v. Spear, 2 Sandf. 699; Manufg Co. v. Trainer, 
101 U. S. 61; StokesY. Landgraf, M .B^ih. 608; Corwinv. Daly, 7 
Bosw. .223, (Club House Gin Case;) Ferguson v. Davol Mills, 2 Brew- 
ster, 314; Choynski v. Cohen, 39 Cal. 501, (Antiquarian Book Store 
Case ;) Phalon v. Wright, 5 Phila. 464 ; Singleton v. Bolton, 3 Dong. 
293, (Case of Dr. Johnson^ s Yellow Ointment ;) Thomson v. Winches- 
ter, 19 Pick. 214, (Tkomsonian Medicine Case ;) Benninger v. Wattles, 
24 How. Pr. 204, (Old London Dock Gin Case ;) Baggett v. Friedlater, 
L, E. 17 Eq. 29, (The Nourishing Stout Case.) 

In order that mère words may be upheld as a trade-mark they 
must be merely arbitrary, or they must indicate the origin or owner- 
ship of the article or fabrio to whioh they are affixed. Am. Manufg 
Co. V. Spear, 2 Sandf. 597; Canal Co. v. Clark, 13 Wall. 322; Fat- 
kinburg v. Lucy, 35 Cal. 52; Brown, Trade-Marks, § 216; Durham 
Tobacco Case, 3 Hughes, 157; Wothe.rspoon v. Currie, L. E. 5 E. & 
I. App. 508, (The Gknfield Starch Case ;) Ford v. Foster, L. E. 7 Ch. 
App. 611, (Eurêka Shirt Case;) Hier v. Ahrahams, 82 N. Y. 519, 
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{Pride Tobacco Case ;) McAndrew v. Bassett, 10 Jur. (N. S.) 550; S. 
C. 12 Week. E. 777, (Anatoleo Case ;) Lee v. Haley, L. E. 5 Ch. 155, 
{Grimes Coal Co. Case ;) Seixo v, Provezende, L. E. 1 Ch. 192, (Seixo 
Wine Case ;) Braham v. Bustard, 1 Hem. & M. 447, {ExceUior Soap 
GaseJ) 

There are cases which appear to differ from those above cited, but 
■we think most if not ail of them, can be distinguished from them. 

The défendant takes the ground in this case that the words "Twin 
Brothers Yeast" is a generic name, and indicates, not the origin or 
ownership of the article, bat its spécifie quality, and that it bas 
acquired in the market a réputation under that name. This defence 
appears to be somewhat of an after-thought, and it is doubtful whether 
it is properly before the court, since no allusion is made to it in the 
answer, and it was not until the case had been at issue . a year and 
the proofs taken that défendant made an affidavit to the effeot that 
"Twin Brothers Teast" was the generic name of a spécifie article of 
nierchandise, and that he was the only persou who ever was or ever 
could be able to manufacture it. The defence, too, seems to be some- 
what inconsistent with the previous testimony. Upon being called as ,a 
witness Stratton swore that hê made a discovery of a yeast compound, 
and that he did not get it pàtented because he considered it of more 
value to him as a secret than as a patent. He had imparted the 
the secret to the employés of the plaintiflf. He had also imparted it 
tb the Judds, who manufactured "Judd Bros." yeast accdrding to his 
formula ; that he had also imparted the secret to one Hopper, who 
made the same yeast under the name of the "National Yeast;" that 
while a member of the firm of A. G. Smith & Co. he manufactured and 
sold the same yeast under the name of the "Standard" yeast; and 
that he manufactured the same yeast for a firm in Toledo, who sell it 
under the name of the "Lion Brand." 

The difficulty is in distinguishing cases where the property bas 
acquired a generic name, as indicating the quality of the article rather 
than its origin or ownership. One would say at once that Congress 
Water was an example of a generic name, since it is universally 
known by that name in the market; and yet the court of appeals in 
New York suatained it as a trade-mark, apparently upon the ground 
that complainants were the exclusive owners of the spriug known as 
the Congress Spring, and that the riglit to use the name was passed 
as appartenant to the property. The only satisfactory rule we hâve 
been able to gather from the authorities is that in each case it is a 
matter for the court to détermine, not alone from the mai-k itself, 
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but from the testimony, whether the words hâve become so well known 
as to stand in the public eye as denoting the character and quality of 
the article and not its origin or ownership. Thus, if it should appear 
that the article had been manuf actured and sold by a number of dealers 
under a particular name, this would be décisive that the plaintiff hàd 
no right to the exclusive use of that name. Most if not ail of thèse 
generic names were at first indicative of thè origin, but finally, by 
constant use, ceased to subserve that purpoae and hâve become indic- 
ative of the quality. An example of this ia "Fowler's Solution of 
Arsenic," which clearly indicates origin, but the article is nevertheless 
put up by druggists ail over the country, and this name haa become 
public property. We think that most if not ail the cases upon this 
subject, when carefully examined will be found to hâve turned upon 
the extent to which the name is used, rather than upon the name itself. 
Thus, in the A. C. A. Case^ 101 U. S. 51, it was said by the court 
that it was clear, from the history of the adoption of the lettera as 
narrated by the complainant and the device itself, that they were 
only intended to represent the highest quality of ticking manufactured 
by the plaintiff, and not its origin. It appeared that other letters 
were used to indicate inferior grades of the same article. 

In Stokes v. Landgraff, 17 Barb. 608, it appeared it was a practice 
of manuf acturers of glass to designate the several qualities by names 
similar to those used by the parties to the action, and not by words 
or figures, in terms expressing the qualities. In Corwin y. Daly, Y 
Bosw. 222, it appeared that the words "Club House" had been applied 
to articles of merchandise, including gin of a spécial quality, for a 
number of yeara. See, also, Ferguson v. Davol Mills, 2 Brewster, 
314; Thomson v. Winchester, 19 Pick. 214; Wollfe v. Goulard, 18 
How. Pr. 64, (Scheidam Schnapps Case.) 

But if the primary object of the trade-mark be to indicate the 
origin or ownership, the mère fact that the article bas obtained such 
a wide sale that the mark bas also become indicative of quality is not 
of itself suffieient to debar the owner of protection or make it the com- 
mon property of the trade. To hold otherwise would be to deprive the 
owner of the exclusive use of his trade-mark just at the time when it 
had become most valuable to him and stood most in need of protec- 
tion. But if the same be suffered to come into gênerai use without 
objection from the original proprietor, it becomes merely generic, or 
indicative of quality. 

Applying thèse principles to the case under considération, it is 
pertinent to observe that no such defence is set up in either of the 
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answers to the original bill, which was filed in December, 1880. In 
the answei; of Orange Judd it is expressly averred that he is manu- 
f acturing Judd Brothers yeast ; that for a number of years he manu- 
faotured yeast for the complainant of precisely the same kind as he 
is now manutacturing, and which said complainant sold as Twin 
Brothers yeast. Headmits thathe is selling to said Jackson B. Stratton 
and Asa Judd the yeast manuf actured by this défendant, which, as 
before stated, is precisely the same kind of yeast he before manu- 
factuired for the plaintif. He further avers that what Stratton and 
Asa Judd (his brother) do with said yeast this, défendant does not 
knoW e^cept from hearsay, but he dénies that he is directly or indi- 
reçtly using the "Twin Brothers" trade-mark, or any mark exoept that 
owned by himself, to-wit, the trade-mark of Judd Brothers; and 
further, that if Stratton and Asa Judd are using complainant's trade- 
mark, it is upon jtheir own responsibility and without any agency or 
authority from him. , He further, in paragraph 6, says that he is now ' 
p,nd has been selling to the trade large quantities of the same kind of 
yeast which he bas been selling said défendants Stratton and Asa 
Judd; that ail said yeast sold by him is sold under the name of "Judd 
Brothers Yeast." The testimony also shows, as heretofore stated, 
that the same yeast was sold under the name of St^rudard yeast and 
of the Lion yeast. 

The first intimation we haveof the daim now set up is contained 
in the afSdavit of Jackson B. Stratton', filed in December, 1881. His 
original defence was that he did not sell his interest in the trade- 
mark. It is true that in several of the contracts entered into between 
the plaintiff and défendant Strattoâ' thé yeast is spoken of as the 
Twin Brothers yeast, and sometimes of the "kind and quality" known 
as ïwin Brothers yeast; and so itwas undoubtedly known, as between 
the parties themselves, as representing the yeast of the compound of 
which Stratton possessed the secret ; but this is no answer to the fact 
that it was manufactured and held ont to the public under différent 
names, such as were most convenient for Stratton. Upon the whole, 
it does not seem to us that the words "Twin Brothers," under the tes- 
timony, can be considered as indicating to the publie the quality of 
the yeast, though it certainly does indicate origin and ownership in 
the persons whose likenesses appear on the trade-mark. The ques- 
tion whether this trade-mark was such a one as could be the subject 
of assignment to the plaintilî, and lawfuUy used by him, is not free 
from difficulty. He was not one of the Twin Brothers, nor are either 
of the heads in the oval figure représentations of himself or of any 
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one now connected mth him in business. But the cases are numer- 
ous in wMoh it has been held that a parfcy may lawfully assign and 
sell not only a trade-mark indicative of origin in himself, but even 
the right to use bis own name in connection witb a particular busi- 
ness. Several of thèse are oited in the récent opinion of Mr. Justice 
Matthe-ws in the case of Pepper v. Labrot, 8 Fbd. Eep. 29, in which 
the right to use the words "Old Oscar Pepper" were held to pass to 
a,n assignée in bankruptcy of the proprietor of a distillery and prem- 
ises,even as against such former proprietor himself, who had set up a 
sépara te establishment inanother county. The comments of Justice 
Field in this connection in Kidd v. Johnson, 100 U. 8. 617, are déci- 
sive of the right of a party to sell a trade-mark used in connection 
with a certain business, though it be indicative of origin in himself. 
In the case under considération it seems to me clear that the Strat- 
tons could lawfully transfer to the complainant, in connection with 
their sale to him of their interest in the business, the exclusive right 
to use their trade-mark. Whether such trade-mark could be assigned 
separate from the business to which it was appurtenant, or whether 
it would pass by a sale of the business alone, we are not called upon 
to décide. Complainant paid a valuable considération for this trade- 
mark, and we think he should be protected byinjunction in his right 
to use it. 

See 8haw Stooking Co. v. MacJc, post, 707, and note, 717. 

Trade-Maek. a trade-mark may consist of a word, expression, devîce, or 
mark adopted as such, but not words belonging to the gênerai public, which 
describe truly a known product.(a) A compound word coined by a person is 
entitled to protection, as " eleetro-silic6li."(&) Property may be acquired in the 
use of the translation of a foreign word,((;) as "conserves alimentaires," with 
the coat of arms of the city of Paris ;(d) or the word " Bismarck," used to desig- 
nate a particular style of good8;(e) or " Bethesda," adopted to indicate origin 
or ownership;(/) or the word " Eurêka ;"(sr) but words or phrases in common 
use(h) cannot be appropriated as a trade mark, as "desiceated codflsh;"(î) 
as " snow-flake," applied to bread and crackers ■,(j) " straight eut," " curly eut," 

(o) Helmbold T. Helmbold Manuf g Co. 63 (y) AUegheny Fertil. Co. v. Woodslde, 1 

How. Pr. 453. Hnghea, 116. 

(i) Electro-Silicon Co. v. Trask, 69 How. Pr. (A) Toivn v. Stetson, 3 Daly, 53; ChoynskI T. 

189; Same t. Levy, Id. 469; or " ferro-phosphor- Cohens, 39 Cal. 601 ; Caswell t. Darts, 68 N. Y. 

ated," Caswell T. Davis, 36 How. Pr. 76. 223; Diirke v. Cassin, 46 Cal. 467; MarehaU v. 

(o) Rillett V. Carlier, 61 Barb. 435. Plnkham, 62 WlB. 672. 

(d) Godillot T. Hsizard, 44 N. Y. Saper. 427. («) Town T. Stetson, 3 Daly, 63 ; S. C. 5 Abb. Pr. 

(«) Messerole v. Tynberg, 4 Abb. Pr. (N. S.) (N. S.) 218. 

410. ( i) Larabee v. Lewis, 25 Alb. L. J. 203. 

(/) Danbar v. Glenn, 42 Wis. lia 
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"short eut," as applied to cigarettes ;(fc) or "cherry pectoral ;"(î) or "iron 
clad" applied to boots; or " gold inedal"(m) or "Club House," applied to gin 
to indicate quality.(n) So words commonly used in any language cannot 
be specially appropriated, as " schnapps," used to designate gin.(o) The ap- 
propriation and use for many years of the word " royal " as a trade-mark is 
entitled to protection •,(p) so of " Old London Dock Gin," in connection with 
a certain style of bottle and label ;(g') so of " The Heroine " stamped on the 
glass ;(r) so of » Magnetic Balm " upon a manufactured medicine ;(s) and so 
of " Keystone Line," acquired by many years' possession. (é) The exclusive 
right to the use of the word " Durham " recognized.(M) The use of a word 
tending to deceive the public cannot be tolerated;(c) and equity will not pro- 
tect a person in the use of a false or deceptive trade-mark ;(to) nor where the 
j)arty is attempting to deceive the public.(a;) A fraudulent and deceptive 
trade-mark is not to be protected by injunction ; yet that it bears a flctitious 
name does not affect the owner's right where it Is not used with a fraudulent 
intent.(j/) 

Names and devices adapted to point out the true source and origin of a 
manufactured article may be adopted as a trad6-mark(0) if it is used to des- 
ignate origin or ownership, but never when used to designate the article 
itself,(a) unless it may be a product of nature, such as minerai water obtained 
from a spring, as "congress water" and "congress spring water."(6) The 
name of a place where a particular business is carried on will not be protected 
from invasion ;(c) so "Mammoth Wardrobe" as the désignation of a place 
will not be protected.(d) The name of an inventer, discoverer, or manufac- 
turer may be employed as part of a trade-mark, as "Dr. J. M. Lindsey's 
Improved Blood Searcher,"(e) -'Dr. J. Blackman's Genuine Healing Bal- 
sam,"(/) the " Eoger William Long Cloth."{.9) A peraon may use his own 
name for a trade-mark unless it leads to deceiving the public ;(/i) but to entitle 
him to protection his right to its use must be exclusive, and not a name 
which others may employ with as much truth as he who uses it.(i) The 
mère name of a person does not form a proper subject for a trade-mark, 

(le) Ginter v. Kinney Tobacco Co. 12 Fed. Rep (i/) Dale v. Smithson, 12 Abb. Pr. 237; Stewart 

poit. T. Smithson, 1 Hilt. 119. 

(0 Ayer v. Rnshton, 7 Daly, 9. (») Killey v. Fa8sett,44 Mo. 168. See Fergusou 

(m) Hecht V. Porter, 6Pac. 0. L. J. 569. v. Davol Mills, 2 Brewst. 314; Dlxon Orncible 

(n) Taylor T. GiUies, 59 N. Y. 331. Co. v. Guggenhelm, Id. 3^1. 

(o) Wolfe V. Goulard, 18 How. Pr.64. (a) Fetrldge v. Wells, 4 Abb. Pr. 144; R7arsliall 

(p) Royal E. P. Co. v. Sherrill, 69 How. Pr. 17. t. Pinkham, 52 Wls. 67i. 

(j) Blnlnger v. Wattles, 28 How. Pr. 206. (») Congress, etc., Spring Co. v. Hlgh 1 ock, 

(r) Rowley T. Honghton, 2 Brewst. 303. etc., Spi-ing Co. 45 N. V. 291. 

(«) Smith v.Sixbury, 25 Hnn, 232. See Oonnall (c) Glen, etc., Mannl'g Co. T. Hall. 61 N. Y. 

T. Reed, 128 Mass. 477. 226. See Newman T. Alvord, 49 Barb. 588 1 Pep. 

(0 Winsor v. Clyde, 9 Phila. 513. per y. Labrot, 8 Fed. Rep. 29. 

lu) Blackwell T. Dlbrell, 3 Hughes, 151. (d) Gray v. Koch, 2 Mich. N. P. 119. 

(») Ginter v. Kinney Tobacco Co. 12 Fed. Rep. (e) Fulton T. Sellera, .4 Hrewst. 42. 

pni. (f) Filkins T. Blackman, 13 Blatchf. 440. 

(w) Hennessy T. Wheeler, 61 How. Pr. 457 ; Sea> (.g) Barrows v. Knlght, 6 R. I. 434. 

bury V. Grosvenor, 53 How. Pr. 192; HelmboldT. (h) England v. N. Y. Pnblishing Co, 8 Daly, 

Helmbold ManuPg Co. Id. 463; Lalrd T. Wilder, 375. 

9 Bnsh, 131. (0 Canal Co. v. Clark, 13 Wall. 311; Meneeley 

(i)PalmerT. Harris,60Pa. St. 156. See Diioa t. Meneeley, 62 N. Y. 427. 
Cruclble Co. v. Guggenheim, 2 Brewst. 321, 

v.l2,no.8— 45 
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although it appears that such name, by long association with a certain Une 
of goods, bas come to be applied as a name or title to such goods.(i) A man- 
ufacturer may label bis goods with bis own name or that of bis mill, if no 
fraudulent purpose is intended.(A;) So a corporation name may be protected,(Z) 
and a ti-ade name of a flrm will be protected(OT) and may be assigned to a suc- 
cessor, who bas the same rigbt of protection(n) and the right to its exclusive 
use.(o) Tbe proprietary right to the name of a newspaper will be protected, {p) 
as " ïhe American Grocer;"(q) but the mère assimulation of the name, unless 
clearly calculated to deeeive, would not be a violalàoh.(r) Geographical 
names are not generally capable of spécifie appropriation, (s) as "Lackawanna 
Coal," "Scranton Coal," "Pittson Coal,"(<) " Worcestershire Sauce."(M) Soof 
the name of the town or eity;{'B) but where the name of the village bas been 
used by a manufaetory for a number of years as a trade-mark it will be pro- 
tected as against new-comers.(w) 

Although there is no property in a trade-mark as a mère abstract right, a 
property therein will pass by assignment or opération of law.(a!) Where a 
trade-mark is used to designate the place where and the person by wbom the 
goods are made, the right passes to the purchaser on a transfer of the busi- 
ness; but the mère sale of a trade-mark, apart from the article to which it is 
aflSxed, confers no right of owner8hip.(2/) Where a flrm made an assignment 
for tbe benefit of creditors of " ail property and effects of every nature and 
description," the good-will of the business and the right to the use of the flrm 
name and the trade-marks passed to the purchaser from the assignees.(0) A 
trade name of a flrm is property, which may be assigned to a successor, who 
thereby obtains the same right to protection in its use as the original flrm;(o) 
but whether a trade-mark willpass under a gênerai assignment, quœre.{b) A 
sale of the spring carries to the purchaser the rigbt to the use of the trade- 
mark for the water of such spring. (c) The transfer of wood cuts of a trade- 
mark for a spécifie purpose gives no right to the trade-mark aftersuoh pur- 
pose isaccomplished;(d) but an absolute assignment of a trade-mark gives the 
the right to exclusive use.(e) — [Ed. 

(^ Ex parte Fnlrchlld, 21 O. G. 789. See Mar. («) Lea v. Wolf, 46 How. Pr. 157; Canal Co. T. 

«hall T. Pinkham, 62 Wis. 672. . Clark, 13 Wall. 311. 

(le) Amoskeag Manuf'g Co. v. Garner, 64 How. (t) Canal Co. v. Clark, 13 Wall. 311. 

Pr. 297; Gillott v.Esterbrook, 48 N. Y. 374 ; Shaver (m) Lea v. Wolf, 13 Abb. Pr. (N. S.) 391 . 

T. Shaver, 54 lowa, 208. (t>) Glendon Iron Co. v. Uhler, 75 Pa. 8t. 467. 

(0 Gillott T. Esterbrook, 43 N. Y. 374. (w) Newman v. Alvord, 51 N. Y. 139. 

(«») Carmiehael t. Latimer, 11 B. 1. 396. (i) Dixon Cruolble Co. V. Guggenhelm, 2 

(«) Howard t. Park, 21 Hun, 618; Congr6«s, Brewst.321. 
etc., Spring Co. v. High Rock, etc. , Sprlnjç Co, 10 (y) Witthans v. Mattfeldt, 44 Md. 303. 

Abb. Pr. (N. S.) 348. (») Hegeman v. Hegeman, 8 Daly, 1. 

(o) Blackwell v Dibrell, 3 Hoghes, 151. (a) Howard v. Park, 21 Hun, 618. 

0>)MatsellT.Planagan, 2 Abb.Pr. (N.S.)4S9i (J) MiUiken v. Williams, 26 Hnn, 24. 

Stephens V. De Conto, 4 Abb. Pr. (N. S.) 47; Bell (c)Congres8,etc,SpringCo.v.Higb Rock, etc., 

T. Locke, 8 Paige, 75. Co. 10 Abb. Pr. (N. S.) 348. 

(î) Am. Grocer v.Grocer Pnb. Co. 26 Hun, 398. (d) Lockwood v. Bostwick, 2 Daly, tel. 

(r) Stepliens v. De Conto, 7 Robt. 343; 4 Abb. (e) Blackwell t. Dibrell, 3 Hughes, 161. 

Pr. (N. S.) 47 ; Marshall T. Pinkham, 62 Wto. 672. 
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Shaw Stocking Co. V. Maok and another. 

{Gvrcuit Court, N. B. New York. June, 1882.) 

1. Tbade-Mabk Dbfimkd — Objbct akd Pubposes of. 

A trade-mark is a mark by which the wares of thé oWner are known in trade ; 
its objeet belng — First, io protect the partyusing it from compétition with 
inferior manufacttires ; and, second, to protect thé public from imposition. 

2. Bame — Op what mat Consibt. 

The trade-mark may consist of a toKen, letter, sign, orseal. liâmes, ciphers, 
monograms, pictures, and figures may be used, and nmnerals united. 

5. SAMB— NrMBRAL&— Infrdïgembnt. 

"Where numerals constituted one of the most prominent features in plaintifl's 

design, and the same numerals were used in a similar design by défendants, 

such use, when adopted to designate the same kind of articles, is calculated to 

aid in deceiving the public, and is an infringement of plaintifl's trade-mark. 

4. Same — Similitude. 

It is enough that such similitude eixists as would lead an ordinary purcbaser 
to suppose that he was buying the genuine article and not the imitation ; and 
it is not necessary that the resemblance should be such as would mislead an 
expert, or such as would not be easily detected if the oriffinal and spurious were 
seen together. 

6. Bame — Rioht to Usb! or Tbade-Makk. 

The right to a trade-mark is a right depending on use; and where complain- 
ant had used certain numerals long enough to convey to any one versed in the 
nomenclature of the trade a précise understanding of what goods were in- 
tended, when such numerals were used alone, disconnected from any eztrinsic 
information, its right to their exclusive use as a trade-mark muât be upheld. 
6. Same — Pbotbction bt Injunction. 

An injunction will be granted to restrain the défendants from using the 
numerals appropriated by plaintifl, to designate the same kind of goods sold by 
the défendants and not made by the plaintifl, and from using on their labels a 
Word printed in script, with a flourish underneath, in imitation of a word used 
by the plaintifl on its labels. 

Miller é Fincke, for complainant. John L. 8. Roherts, of counsel. 

Thomas Wilkinson, for défendants. E. Countryman, of counsel. 

CoxB, D. J. The Shaw Stocking Company is alleged to be a cor- 
poration engaged in the manufacture and sale of hosiery at Lowell, 
Massachusetts, Its goods diflfer in some important respects from the 
productions of other manufacturers, and hâve by virtue of their in- 
hérent worth acquired a wide-spread réputation and popularity. The 
complainant, with perhaps a pardonable assurance, insists that thèse 
goods possess many excellent and novel qualities and characteristics 
hitherto unknown or unapplied. It is not disputed, however, that in 
some respects the assertion is well founded. The défendants ap' 



708 



FEDEBAL BEPOBTEB. 



parently entertaîned avery high opinion of the complainant's hosiery, 
for as late as April 19, 1882, they wrote as follows : "New, since you 
hâve determined you will not give U8 further supplies, * * • we 
do not care to continue our hosiery trade at ail. * * * 'W'e want 
the best make or none," etc. 

Upon the question of quality it is sufficient to say that no one of 
the afïïants produced by the défendants allèges that there are goods 
in the market superior to the complainant's. Some are said to be 
equal, none superior. For a period of two years complainant's 
hosiery bas been packed and sold in boxes, to which were attached 
labels in the f oUowing form : 



Style 

830 




SEAMLESS HALF-HOSE. 



SLaw Stocking Co., 

LOWELL, MASS. 



Paient. B. F. Shaw, April 23, 1867 ; Fd>. 12, 1878. 



Size 



The central compartment of the label was the same in every in- 
stance, without référence to the contents of the boxes. The figures 
at either end differed according to the style and size of the hosiery, 
the numerals "830" having long been used by complainant to desig- 
nate seamless half-hose of a mottled drab color manufactured by it. 
Half-hose of this particular variety had been advertised by thèse 
numerals, were known to the trade as "830's," and as such had be- 
come popular as the wares of complainant. 

In May, 1881, complainant commenced selling to the défendants' 
firm at Albany large quantities of its goods. At the request and 
solieitation of défendants, complainant sent them several thousand 
circulars or price-lists, sigûed by the Shaw Stocking Company, and 
containing the announcement that the wares manufactured by that 
Company and described in the ciroular could be obtained of "Mack 
& Go.," who would supply them to buyers at the priées indicated. 
Thèse circulars were sent by the défendants extensively to their cus- 
tomers throughout the state, it being generally understood that the 
"Shawknit" goods could be obtained as favorably at Albany as at 
Lowell. The statements contained in the circular, emanating as it 
did directly from the company, taken in connection with the fact 
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that the défendants advertised themselves on their bill-heads as 
"manufacturera and manufacturers' agents," caused it to be com- 
monly supposed that Mack & Co. were the New York agents of the 
complainant, or at least conveyed information from which such an 
inference could reasonably and properly be drawn by the commercial 
world. In March, 1882, the défendants having maintained this 
connection with the complainant for nearly a year, and having a 
large quantity of its hosiery undisposed of , commenced putting up 
and selling, withotit previous notice, other goods, similar in coîor and 
texture, but iuferior in many respects to its productions, as com- 
plainant insists, and lighter in weight and cheaper in price, as de- 
fendants admit. Thèse goods were sold under labels like the fol- 
lowing : 




(jjZOyynÂâ^ 



BIACK & Co., - - Albany, N. Y. 



STYLE, 

830 



lOVs 



The wares so labelled and sold were not manufactured by the de- 
fendants, but were purchased of stocking makers at Birmingham, 
Connecticut, the labels on the boxes being removed by the défend- 
ants and the above labels substituted, not only on the Birmingham, 
but also on the "Shawknit" boxes. 

Défendants' own account of their action in this regard, and ol the 
motives which prompted it, is stated under date of April 11, 1882, in 
the following words : 

"This state of affairs [viz., the alleged withdrawal of styles by the com- 
plainant] was the flrst incentive to using Birmingham hose, and our ideawas 
to work the two makes together in such a way as to save us from loss on 
jours, which were the higlier cost, and at the same time in such a manner 
that any variations from your regular priées would not reflect on you, or 
beco:Te detrimental to your interests in any manner, and, at the same time, 
enable us, on an average cost, to make something; and consequently we had 
our labels printed and our own bands, putting them on ail, — your make and 
Birmingham bcth, — making no claim as to any particular or distinctive man- 
ufacture, only retaining in the label the number adopted by you to distin- 
guish style," etc. 
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ïhis letter was written after notice of complainant's grîevance, aud 
il is fair to assume that it eontained as favorable a présentation of 
défendants' case, and their motives and intentions, as at that time 
suggested itself to the mind of tiie letter-writer. 

The foregoing facts are in their essential features undisputed. 

The complainant also produced afiSdavits tending to show that 
many dealers had been deceived by the défendants' labels; that 
"Shawknit" goods had been ordered and paid for as such, and the 
Birmingham goods supplied by défendants in response to such or- 
ders; that défendants' agents sold by "Shawknit" samples, but the 
orders were not fiUed with "Shawknit" goods. 

The défendants deny that they hâve been guilty of any attempt to 
deceive the publie, and offer an explanation of the various occur- 
rences relied on by the complainant to establish a fraudulent intent. 
They also produce a number of affidavits intended to establish two 
or three leading propositions, viz : That the Birmingham is not in- 
ferior to the "Shawknit" hosiery; that the numerals used by com- 
plainant are intended simply and solely to designate the qnality and 
style of its goods, and not for the purpose of indicating their origin 
or identifying their makers; that the two labels are so dissimilar 
that no one, exercising ordinary care, would be misled. 

Défendants also produce an afi&davit made by one of their agents, 
in which the affiant states that on the first day of June, 1882, he 
visited the city of New York, and in five stores there, found seamless 
half-hose made by différent manufacturers, the quality being distin- 
guished bythe numerals "830." He fails, however, to givethe name 
of any of the manufacturers, the date when the figures were first 
used, or any data upon which the complainant could base an inves- 
tigation. 

The question to which the attention of counsel was chiefly devoted 
on the argument was whether the complainant had an exclusive 
right to the number "830" to designate and distinguish its hose of a 
particular variety. 

Broadly defined, a trade-mark is a mark by which the wares of the 
owner are known in trade. Its object is twofold : First, to protect 
the party using it from compétition with inferior articles ; and, sec- 
ond, to protect the public from imposition. There is hardly a limit 
to the devices that may be thus employed; the whole material uni- 
verse is open to the enterprising merchant or manufacturer. Any- 
thing which can serve to distinguish one man's productions from 
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those of another may be used. The trade-mark brands the goods aV' 
genuine, just as the signature to a letter stamps it as authentic. The 
trade-mark may consist of a token, letter, sign, or seal. Names, ci- 
phers, monograms, pictures, and figures may be used. Why not num- 
erals united? What consistency is there in allowing it in a combi- 
nation of letters, but denying it in a combination of figures ? 

A careful examination of the authorities cited by the leamed 
counsel for the défendants leads to the conclusion that where 
the courts hâve refused protection to alleged trade-marks composed 
of letters or numerals, it haa been because on the facts of each case, 
it "was determined that the figures or letters were intended solely to 
indicate quality, etc., and not because figures and letters in arbitrary 
combination are incapable of beiûg used as trade-marks. It is very 
clear that no manufacturer woùld hâve the right exclus! vely to ap- 
propriate the figures 1, 2, 3, and 4, or the letters A, B, C, and D, to 
distinguish the first, second, third and fourth quality of his goods, 
respectively. Why ? Because the gênerai signification and common 
use of thèse letters and figures are such, that no man is permitted to 
assign a personal and private meaning to that whioh has by long 
usage and universal acceptation acquired a public and generic mean- 
ing. It is equally clear, however,, that if for a long period of time he 
had used the same figures in combination, as "3214," to distinguish 
his own goods from those of others, so that the public had come to 
know them by thèse numerals, he would be protected. The courts 
of last resort in Connecticut, in Massachusetts, and in New York 
hâve distinetly held that doctrine, Boardman v. Meriden, 35 Conn. 
402; Lawrence Go. v. Lowell Mills, 129 Mass. 325; and Oillott v. 
Esterbrook, 48 N. Y. 374, — ^the numerals suatained being respect- 
ively "2340," "523," and "303." The défendants concède this, but 
insist that the case of Manufacturing Oo. v. Traîner, 101 U. S. 51, 
affirma a contrary doctrine, and that it should be controUing. Un- 
doubtedly the décisions of the suprême court should be foUowed, 
but I do not understand the doctrine enunciated by the court 
in thia case as conflicting with the gênerai principle contended 
for by the complainant. The case appears to hâve been decided 
upon the theory that the letters "A, C, A" were aimply used to dé- 
note quality and not origin, and turned mainly upon the question of 
fact as to whether or not they were so used. Upon this question the 
court was divided. Mr. Justice Field, who delivered the prevailing 
opinion says, at page 54: "The object of the trade-mark is to in- 
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dîcate, either by its own meaning or by association, the origin or 
ownership of the article to which it is applied." And at page 55 : 
"It is clear from the history of the adoption of the letters 'A, G, A,* 
as narrated by the complainant, and the device within which they 
are uaed, that they were only designed to represent the highest qual- 
ity of ticking which is manufactured by the complainant, and not its 
origin;" — hence Mr. Justice Field's décision. Mr. Justice Cliiïord, in 
an able opinion, dissented, and directly antagonizing the foregoing 
interprétation of the évidence, says, at page 59 : "Attempt is ma de in 
argument to show that the symbol of the complainants was not 
adopted by them for any other purpose than to designate the grade 
or quality of the fabrio which they manufacture and sell in the mar- 
ket ; but it is a sufficient answer to that proposition to say that it is 
wholly unsupported by évidence, and is decisively overthrown by the proof 
introduced by the complainants;" — hence Mr. Justice Clifford's dissent. 
Had the évidence been understood by the two justices alike, there is 
no reason to believe that there would hâve been any disagreement as 
to the law. 

Subsec[uent to the décision of the suprême court in the Trainer 
Case, and with fuU knowledge thereof, the case of the Laivrence 
Co, V. Lowell Mills, supra, was decided by the suprême court of 
Massachusetts. There is a striking resemblance between that case 
and the case at bar. Earely is there such a similarity between the 
facts of two cases wholly separate and distinct. The trade-mark in 
the Massachusetts case, consisted of an eagle surmounting a wreath 
formed of the branches of the cotton plant. Inside the wreath, and 
printed in a circle, were the words "Lawrence Manufacturing Com- 
pany;" underneath it the word "trade-mark;" and below ail the iig- 
ures "623." As in the case at bar, the word "trade-mark" does not 
appear to hâve had any connection with the numerals. It was at- 
tached to and connected with the vignette. The figures were below 
and separated from it. This device had been used to designate 
hosiery of a certain grade for many years, and was known and rec- 
ognized as indicating that the goods so marked were of the plaintiff's 
manufacture. Other numerals, and in fact another device, had, prior 
thereto, been used to indicate the same grade of hosiery. The 
wreath and eagle, without the figures "523," or any figures, had also 
been used on other grades of goods. Défendants' device was an 
eagle surmounting a double circle or garter, on which were the 
printed words "extra-finish iron frame," and beneath were the fig- 
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Urefl "623" in the same relative position. The eagle and garter were 
used by défendant before the eagle and wreath viexe used by plain- 
tiff, and plaintiff made no claim to them disconneeted from the fig- 
ures. The court, after referring to and considering the Traîner Case, 
and other cases, proceeds to say : 

* Thèse considérations would be décisive, if the plaintiff hère claimed the 
exclusive right to the numerals ' 523,' when used only to indicate the quality, 
and not with référence to the origin, of the goods. But such is not the plain- 
tififa position. Its claim is that the purpose of using thèse figures in connec- 
tion with the other parts of its trade-mark was to aid the buyej: in distin- 
guishing its goods from similar goods made and sold by others." 

This is precisely the position of the complainant hère, and could 
hardly hâve been stated more tèrsely. In that case the goods ivere 
knownand described as "523's;" in this as "830's." Again, the court 
says 

»' The defendant's imitation was produced by using the same figures, printed 
in the same style, and placed as to the other parts of the device in the same rel- 
ative position as the plaintifl's. Thèse numerals ccmstituted one of the most 
prominent features in the plaintifl's design, and, when used in connection with 
the rest of the defendant's mark were calculated to aid in dèceiving the public. 
It is not necessary that the resemblance produced should be àuch as would mis- 
lead an expert, nor such as would not be easily detected if the original and the 
spurious were seen together. It is enough that such similitude exists as would 
lead an ordinary purchaser to supDQse that he was buvina the senuine article 
and not an imitation." 

I understand this case as holding distinctly that a party who bas 
adopted an arbitrary combînation of figures to designate his wares, 
and to distinguish them from the productions of others, is entitled 
to protection in the use of those figures. I am unable to see any 
différence in principle between it and the case at bar, and, as the latest 
adjudication directly upon this subject, I think it should be controU- 
ing. 

That the facts in the case at bar bring It directly within the doc- 
trine declared in the Massachusetts case, î hâve no doubt. The 
complainant, through its officers, explicitly states that the figures 
were adopted to distinguish its wares from those of other manufac- 
turers, and it is difficult to perceive why such a number,- "830," was 
chosen, unless some such object was in view. If the design had sim- 
ply been what the défendants insist it was, the figures 1, 2, 3, etc., 
would hâve suggested a' more convenient and less perplexing method 
thau the one actuaUy adopted. 
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It was the intention of tlie complainant to hâve its goods known 
in the market by thèse numerals; they were, in reality, so known. 
Not only is the faot swom to in the complaint, but it is admitted in 
the answer at folio 22: the allégation being in the following lan- 
guage: 

"And thèse défendants, further answering, severallysay that they hâve oeen 
informed, and believe it to be true, and theref ore admit, that such ' Shawknit ' 
seamless half-hose of a mottled-drab color hâve been more generally known, 
called, and spoken of as ' 830's ' by dealers in hosiery than by any otber name, 
and that under that désignation such hose hâve sometimes been ordered, pur- 
c^-ased, and sold." 

A very persuasive pièce of évidence is fonnd in an order produced 
by défendants, forwarded to them by their agent, in which thèse 
goods are described simply as "830, 2 doz.," and in a bill, also pro- 
duced by défendants, the same goods are eharged to one of their cus- 
tomers as "2 doz. hose, 830, 2.40, $4.80." 

The right to use a trade-mark is one depending upon use, and it 
appears that complainant had used thèse numerals long enough to 
convey to any one versed in the nomenclature ôf the trade a précise 
understanding pf what goods were intended when the numerals were 
used alone, disconneoted from any extrinsio information. 

I must hold, then, that the complainant has a right to the exclu- 
sive use on its labels of the numerals "830" as applied to hosiery of 
a mottled-drab color. Eegarding the word "Shawknit," printed in 
script letters, there is no déniai of complainant's exclusive right. 

The question that now remains to be considered is whether or not 
the défendants hâve infringed and invaded the rights and privilèges 
of the complainant in such a manner as to call for interférence of a 
court of equity. The intimate relations which had existed between 
complainant and défendants warranted the assumption on the part 
of the business community that the défendants were the agents of 
the Shaw Company, and could furnish the wares of that company 
upon terms as advantageous in every respect as the company itself. 
A merchant ordering "Shawknit" goods, or "830's," from the Macks, 
would be less likely to scrutinize them with care, and more likely to 
to aeeept them without thorough inspection, than if the same goods 
had been ordered from some irresponsible house. The seal of genu- 
ineness had been set on the goods fumished by Mack & Co. by the 
mdorsement which the complainant had given them. Suspicion was 
disarmed, confidence invited. 
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In thèse circumstancôs, the défendants, having on hand a large 
stock of the complainanfa hosiery, purchased goods cheaper, and cer- 
tainly not superior, from a rival manufacturer, removed the maker's 
labels from both, and substituted therefor the label originated bj 
themselves. They must hâve had some motive in doing this. What 
was it ? The explanation in the letter of April 1 Ith, that they wanteci 
to find a substitute for complainant's retired stock, is hardly satlsfac- 
tory, 80 far as the goods involved in this action are concerned ; for in 
the last price list issued by complainant April 7, 1882, is found "830, 
mottled drab, 2.40," still in stoeli. If the défendants intended to 
dérive no benefit from the known réputation of the "Shawknit" goods — 
if they intended to sell the Birmingham goods solely on their merits — 
why -would not some other number than 830 hâve suited them as 
well ? 

As is said by Judge Lowell in Rogera v. Roger s, 11 Fei>. Rep. 
495 : "The reason that artificial trade-marks are absolutely proteeted, 
without inquiry into motives, etc., is that the défendant bas no 
natural right to such a symbol, and bas the world of nature from 
which to choose his own." Is it not clear that défendants, occupying 
the relation they did to the complainant, by using the number "830" 
in connection with the word "seamless" placed in the same relative 
position, printed in the same script, and with the identical flourish 
as the word "Shawknit," are in a position where, even though intend- 
ing no wrong, their acts may work injury to the complainant? Are 
they not within the prohibition of the law, stated in such homely but 
vïgorous language in Levy v. Walker, L. E. 10 Ch. D. 447: 

" It should never be forgotten in thèse cases that the sole riglit to restraln 
anybody from using any name that ho likes in the course of aiiy business 
he chooses to carry on is a right in the nature of a trade-mark, that is to 
say, a man bas a right to say, ' You must not use a name, whether fictitious or 
real — you must not use a description, whether true or not, which is intended 
to represent, or calculated to represent, to the world that your business is my 
business, and so.byfraudulent mis-statement, deprive me of the profits of the 
business which would otherwise corne to me.' " 

It is well settled that one man bas no right to sell his goods as 
those of another. Whether the converse of this proposition is also 
true — that a man bas no right to sell another's goods as his own — 
it is unnecessary to décide in this case, as the question has not been 
discussed; and yet, according to défendants' version of the transac- 
tion, complainant's hosiery was sold by them as their own. It seems 
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to me that, irrespective of the question relating to the technical 
infringement of complainant's trade-mark, the défendants are in a 
position where they bave gained, or may gain, an unlawful advantage 
in trade by means of a simulated label. It is hardly necessary to 
cite authorities where the courts hâve interfered for the protection of 
the injured in âuch cases. 

In Fleischmann v. Schuckman, 62 How. Pr. 92, the défendant was 
restrained from using the word "Vienna," as applied to bread, 
because the plaintiff had built up a business by so using it. 

In Hier v. Abrahams, 82 N. Y. 519, défendants, using the words 
"Pride of Syracuse," were enjoined, the plaintiff using the words "Hier 
and Aldrich's Pride." 

Also the foUowing: Knott v. Morgan, 2 Keene, 213; Edelsten v. 
Edelsten, 1 De G., J. & S. 185; Colman v. Crump, 70 N. Y. 573; 
Williams V. Spence, 25 How. Pr. 366. 

I am therefore compelled to say, after carefully examining the évi- 
dence, and the elaborate briefs submitted, that in my judgment there 
is such a simulation as will probably deceive the complainant's cus- 
tomers. Great damage might resuit to the complainant by the con- 
tinuance of défendants' label. I fail to see, however, how the défend- 
ants can be materially injured by its disuse. They are not manufac- 
turers of hosiery, but are simply selling the productions of others. 
What legitimate profits can they lose by selling the goods as they 
corne from the manufactory with the original labels attached ? 

I think an injunction should issue restraining the défendants from 
using the numerals "830" to designate mottled-drab hose not made bj^ 
complainant, and from using on their labels the word "seamless" 
printed in script, with the flourish underneath in imitation of the 
word "Shawknit," as used by complainant. 

Motion granted. 

See Burton y. iStratton, ante, 696, and note. 
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NOTE. 

Teade-Maek. a trade-mark may consist of anything — marks, forms, 
words, signs, symbols, or devices — designating origin or ownership, but uot 
anything merely denoting name or quality ;(a) and a manufacturer may by 
priority of appropriation acquire a property ttierein as a trade-mark. (6) Ail the 
essential requisites to the right of protection of law arises f rom prior use of the 
device which has created a celebrity or value for the article ;(c) and the mark 
or device should be annexed to or stamped, printed, carved, or engraved upon 
the article ;((i) andwhen stamped upon the articles manufactured by him he is 
entitled to its exclusive use.(e) It must be such a mark as will identify the 
article to which it is affixed.(/) So the omission to put the advertising name 
" Moline plow " on their plows divests the company of its exclusive right to 
the use of " Moline."(p') 

One may appropriate an arbltrary number as a valid trade-mark, although 
not using it in connection with any word signifying ownership.(ft) Letter» or 
figures afiixed to merchandise for the purpose of denoting its quality only 
cannot be appropriated;(i) but the words on labels "established 17.80," which 
had been long used, were held entitled to -protection. y) So injunction was 
granted to restrain the use of the trade-mark " The * Shirt,"(fe) or the symbol 
J printed in a spécial or unusual manner,(Z) or numerals associated with 
words, as " 303 " with words "Joseph Gillott, extra flne."(m) A street number 
may be appropriated by one who has exclusive use of the building, (w) 

SiMiLiïUDB. Putting up goods with an infringing mark will render the 
party so doing liable,(aa) as the use of simllar packages with the same words 
and figures embossed thereon.(66) The peeuliar style of the package in which 
the article is put up, and the combination constituting the label, is pro- 
tected;(cc) as the use of a barrel with a red rim and glazed head, with the let- 
ters AAA and a Maltese cross.(dt?) Any labels, devices, or hand-billscaîcu- 
lated to deeeive tbe public into the belief that the article is the same as that 
made and sold by the plaintifE is an infringement.(ee) In ail cases the essence 
of the wrong consists in the sale of the goods of one person as tbose of 
another,(j^) and the true inquiry is whether the marks or symbols actually 
deeeive the public.(fl'â') Simulated labels, marks, rndicia, or advertisements 

(a) Godillot T. Hazard, 49 How. Pr. 6; FerRU- (y) Hazard V. CaBwell, 57 How. Pr. 1. 

son T. Davol Mills, 2 Brewst. 314. (fc) Morrlson t. Case, 9 Blatchf. 548. 

(»)Stokes V. Lsndgraff, ir Barb. 603; Robert. (ï) Klnney v. Allen, 1 Hughes, 106. 
eonT.Berry, 50Md.691; Trade-Mark Cases, 100 (m) OUlptt t. Esterbrook, 4S N. Y. 374; 47 

U. S.S2. Barb, 455; Same t. Kettle, 3 Duer, 624. 

(c) Messerole y. Tynberg, 36 How Pr. 14J. (») Glen, etc., Co. v. Hall, 6 Lan». 168. But 

(d) st. Louis Piano ManaPg Co. T. Merkel, 1 the use of IXL as a slgn was refused protection. 
Mo. App. 305. Llchtenstein T; Mellts, ? Or. 464. 

(fi) Taylor T. Carpenter, 11 Paige, 292. (oo) Sawyer v. Kellogg, 13 Rep. 198. 

(/)PhalonT. Wright, 6 Phila. 464. (66) Frese v. Baohof, 14 Blatchf. 432. 

(«r) Candee v. Deere, 64 111. 439. (ce) Cook v. StarkTreather, 13 Abb. Pr. 393; Lea 

Ù) CoUins y. Reynolds Gard ManuPg Co. 7 y. Wolf, Id. 391. 
Abb. N. 0. 17 ; Indla Rnbber Co. y. Rubber, etc., (di) Cook v. Starkweather, 13 Abb. Pr. 392. 

Co. 45 N. Y. Super. 268; Lawrence ManuPg Cs. (m) Williams r.Spence, itt How. Fr. 366. 

y. Lowell H. Co. 139 Mass. 126. (ff) Amoskeag MannPg Co. y. Spear, 2 Sandt. 

0) Amoskeae ManuPg Co. T. Traîner, 101 U. 699 ; Samuel y. Berger, 4 Abb. Pr. 88. 
S. 51 ; Suhl y. Geiàendorf, I Wils. (Ind.) 60. (jgg) Blackwell y. Wright, 73 N. 0. 10. 
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sueh as wouM ordînarily deceive eustomers, will be enjoined ;{7i) or where the 
imitation would hâve the effect to pass the goods as those of another with any 
one but the most eautious ;({) or where the resemblance would raise the prob- 
ability of mistake on the part of the public.(^') ïhe words, letters, figures, 
Unes, and deviceâ on a label must be so similar that any person, with such 
reasonable observation as the public generally are capable of, would mistake 
the goods for those of the other.(&) The imitation need not be exact and 
complète ;(?) it is sufficient if it is Ukely to deceive or mislead(m) an ordinary 
purehaser.(n) The resemblance must amount to a false représentation liable 
to deceive, (o) or if it is so close that a orafty vendor may palm ofl on the 
buyer the article manufactured as that of the other.(p) If the gênerai effect 
is to mislead an ordinary person it is 8ufiacient,(g') or if calculated to mislead 
the public, though the distinction between the imitation and the original 
would at once be seen on a slight or casual examination.(r) If it is a color- 
able représentation of plaintifPs label, calculated to produce in the mind of 
the purchaser the impression that the goods were manufactured or sold by 
the person whose trade-mark was imitated, it is sufficient. (s) A colorable 
imitation will be enjoined where it requires careful inspection to distinguish 
it from the original,(<) and a substantial similarity is sufficient ;(m) or where 
the différence would not be noticed when seen at différent times and place3.(î)) 
An imitation with partial différences, sueh as the public would not ob3erve,(w) 
or which would not be perceived without strict examination, will not protect 
it from iniunction(a!) and should be disregarded;(2/) but if the alleged imita- 
tion has not deceived an ordinary purchaser an injunction will not be 
granted.{0) Where the name of the imitator was substituted in a label, and the 
imitation in other respects not exact, yet so great that a purchaser, who did not 
not read the name, might be deceived, it is a violation of the trade-mark.(a) 
Èo the Use of the word "ÀpoUinis '• on a label, in connection with a représen- 
tation of a bow and arrow or anchor, was restrained on account of similarity 
to the word "ApoUinaris " with the représentation of an anchor.(&) An article 
of the same kind, called " Saphia," put up in similar wrappers as the article 
called "Sapolio," the imitation being intended lo deceive, should be re- 
strained.(e) A trade-mark, "The Bising Sun," with a vignette of the sun, is 
not infringed by the words "Eising Moon," with a vignette of the moon.(ti) 

(A) Tallcot V. Moore, 13 N. Y. Soper. 106. (jj Burke v. Cassln, 45 Cal. 467. 

(i) Brooklyn Wbite L. Co. T. Masury, 25 Bart ({) Fartrldge v. Menlck, 2 Sandt Cà. 622. 

*16- («) Bradley v. Norton, 33 Conn. 1B7. 

(y) MoCartney T. Garnhart, 46 Mo:^d3. (v) Solil v. Gelsendorf, 1 Wlls. (Ind.) 66. 

(Je) Gllman v. Hunnewell, 122 Mass. 139. (to) Clark v. Clark, 25 Barb. 76. 

(0 Hostetter T. Vowlnkle, 1 Dill. 329 ; Filley ▼. te) 'WiniamB v. Johnson, 2 Bosw. 1. 

rassett, 44 Mo. 168. (y) Laird v. Wllder, 9 Bush, 131. 

()n)Fniey T. Faisett, 44 Mo. 169î Hostetter V. («) Hurricane Lantern Co. t. Miller, H 

Vowinkle, 1 DUl. 329; Robertson v. Berry, 50 Md. How. Pr. 234. 

591;Leiaer9dorfv. Fllnt, 60Wls:401. (o) Boardman v. Meriden Brlt. Co. 3S 

<n) Lockwood T. BoBtwick, 2 Daly, 621. Conn. 402. 

(o)Fopham t. Cole, 66 N. Y. 69; Osgood^. (ï) Apolhnaris Brunnen t. Somborn, 14 

Allen, 1 Holmes, 186. The intent to decelTe !• BlBtchf. 380. 

lufSclent. McLean T. Fleming, 96 U. S. 246. (c) Bnoch Morgan's Sona' Co. v. Schwa- 

0») Brown T. Mercer, 37 N. Y. Snper. 265. choter, 5 Abb. N. C. 265. See Same T. 

(j)HostetterT. Adams, 10Fed.Rep.838. Troxell, 67 How. Pr. 121. ■ 

(r) Popham T. Wilcox, 14 Abb. Pr. (N*. S.) 206. (<*) Morse T.WorreU,, 10 Phila. 168. 
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Protection of Eigiit. ïhe doctrine of pfoteetion of trade^marks îs based 
upon the broad principle of protecting the public from deceit ;(a) and injunc-' 
tien will be granted to restrain its practical use;(6) but to authorize an 
injunction plaintiff's title to its exclusive use should be clear and unquestion- 
able,(c) and be clearly establi8hed.((î) The légal right of plaintifE and viola- 
tion by défendant must be elear.(e) A peison having appropriated to himself 
a particular label, sign.or trade-markis entitled to the protection thereof, and 
the courts willenjoin their usewithout authoi-ity,(/) unless he has acquiesced 
in its use by a third party.(5i) If the représentation of the trade-mark does 
not mislead the public, and is substantially true, it will be entitled to protec- 
tion, (ft) A party may be restrained from the use of his owh name in busi- 
ness, if he uses it for the purpose of déception ;(i) or so as to appropriate the 
good-will of a business established by others of that name.(j) — [Ed 

(a) Matsell t. FUna gan, 2 Abb. Fr. (N. S.) 469. Cbild, 16 Blatcbf. STe ; McLean ▼. Fleming, 96 C . 

(») Rowley v. Houghton, 7 Phlla. 39. U. S. 246. 

(c) ElliB T. Zeilin, 42 Ga. 91. (A)MeridonBrit. Oo. v. Park«r.39Conn.450. 

(d) Wplfe T. Gonlard, 18 How. Pr. 64 J Corwin (l) Decker t. Decker, 62 How. Pr. 218. Consult 
T. Daly, 7 Bo»W. 222; Cofleen t. BrdUton, 6 Mo- Benninger T. Wattlës, 28 How. Pr. 286 j HoUoway 
Lean,266. T. Holloway, 13 BeaT. 209; Clark v. Clark, 25 
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In re Savage, Bankrupt. 
(District Vourt, N. D. New Tork. May 23, 1882.) 

BANKKXrPTOT— DiSCHABGB OF ASSIGNEE — NoTICE TO OrEDITOHB. 

A step which in eflect ends the bankruptey proceedings should not he taken 
•without notice to creditors. Bo, where an assignée sought to renounce his trust 
by making application for his discharge, based on his own afladavit, alleging 
that no tangible assets hâve corne into his hands, and that he has no informa- 
tion of any property belonging to the bankrupt, other than a chose in action 
in favor of the estate, hdd, that notice to creditors of such application, and the 
apprôval of the register in charge of the case, was necessary. 

CoxE, D. J. The assignée in this matter makes application for a 
discharge, based on his own af&davit, alleging that no tangible assets 
bave corne into his hands, and that be bas no information of any 
property belonging to the bankrupt. The affidavit alsb contains, in 
substaûce, the averment that be was, at the time of bis apppintment^ 
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informed by the attorneys for the petitioning eredîtors that the pro- 
ceedings were commenced to énable them to attack a fraudulent 
transfer, but that no suit had been or would be instituted for that pur- 
pose. With the moving papers is the consent of the attorney for the 
petitioning creditors to the discharge. The assignée was appointed 
on the second of March, 1877, and the appointment was approved by 
the district judge on the fifth of the same month. It is probable, 
therefore, that any rigbt of action of the character named, existing in 
his favor, would now be barred by section 5057 of the Eevised Stat- 
utes. No Bchedules were filed, and no complète list of creditors is 
found among the papers. There is, however, on file with the clerk 
the évidence of the agent of the bankrupt, in which appears a state- 
ment of ail the creditors whose claims respectively exceed $250 — 
seven in ail. With the exception of section 5038, which is appli- 
cable to cases of résignation by the assignée, there is apparently, 
no provision in the act for his discharge, except that contained in 
section 5096, as follows : 

"Preparàtory to the final dividend, the assignée shall submit his acccount to 
the court and file the same, and give notice to the creditors of such flllng, and 
shall also give notice that he will apply for a settlement of his account, and 
for a discharge from ail liahility as assignée, at a time to 6e speoified in such 
notice, and at such time the court shall audit and pass the accounts of the 
assignée, and the assignée shall, if required by the court, be examined as to 
the truth of his account, and if it is found correct he shall thereby be dis- 
sharged from ail liability as assignée to any créditer of the bankrupt." 

Strictly construed the law fumishes no remedy where, in a case 
like the présent, there is no property, no account to be examined, and 
svhere no meeting of creditors, after the first, has been held. It will 
be seen at a glance that a literal compliance with the requirements 
of the statute is impossible, but. it should, I think, be followed as far 
as it is practicable to do so. Many of its provisions are directory 
merely. 

A step which in effeot ends the bankruptcy proceedings should not 
be taken without notice to the creditors ; the f act that it was contem- 
plated might induce them to furnish the necessary funds to set the 
machinery of the law in motion. Great injustice might resuit, in 
many cases, from allowing the assignée to renounce his trust with- 
out giving those most interested an opportunity to be heard. 

This application may be renewed on notice to the creditors who 
are known, and on a certificate of the register in charge that the 



SPBAGUB V. SMITH Je OBIOOS MANUF'Q 00. 721 

ftSBÎgnee bas in ail things conformed to his duty under the bankrupt 
act ; that his accounts, if any hâve been filed, are correct ; that the 
dischargo can work no injury to the estate; and that, in the opinion 
of the register it ought to be granted. 



Speague. «. Smith & Geiggs Manuf'g Co. 
[Gireuit Court, D. Oonneetieut. July 13, 1882.) 

Patents fob Intentions — Time within which to Applt. 

A patentée cannot be permitted to use for profit a machine which emhodiea 
a perfected invention for a period of two years or more, and then obtain a pat- 
ent for the old machine by means of the addition of new imprôyements ; but 
he may safely use for profit such a machine in its imperfect st,»te to perfect his 
machine, and apply for a patent -when perfected. 

Charles E. Mitchell, for plaintiff. 

George E.Terry aai M. B. Philipp, for àeîenàani. 

Shipman, D. J. This is a bill in equity, founded upon the alleged 
infringement of letters patent No. 228,136, dated May 25, 1880, and 
letters patent No. 231,199, dated August 17, 1880, for improvements 
in machines for making buckle levers. Buckle levers are the part of 
a buckle which is se made as to hold the strap by friction, bèing a 
substitute for the ordinary buckle tongue, which pénétrâtes a hole in 
the strap. They are extensively used upon "arctio" rubber shoes. 
The two patents are for différent parts of the same complex machine. 

It is not denied that the défendant has infringed the first, third, 
and fourth claims of No. 228,136, and the second, third, fourth, and 
fifth claims of No. 231,199. Infringement of the fifth claim of the 
earlier patent, and of the first claim of the later patent, is denied. 
Although, as is apparent from the défendant 's admission in regard 
to infringement, the two machines are very similar, they differ some- 
what in form. 

In the plaintiff's machine, after the two slots hâve been punched 
in the blank, and it has been bent into a U shape, and has beenthrust 
upon the end of a mandrel, a pair of movable dies "are advanced, 
one on either side of the mandrel and blank, on lines substantially 
at right angles to tbe âat sides of the U ebape and of the mandrel. 
Thèse dies hâve their engaging faces — that is, the faces that engage 
with the TJ-shaped blank — of such form and contour that when acting 
v.lS.no.S— 46 
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upontke U-shâped blank in combination with tbe mandrel, tbey 
bend or swage it into" a partially-formed lever. 

In tbe defendant's maebine, after tbe Tl-sbaped blank bad been 
pushed upon tbe end of tbe mandrel, "tbere vrere two dies, — one on 
eitber side of tbe mandrel opposite to tbis U-shaped blank, — one of 
tbe dies — tbe lower one — being stationary in close proximity to tbe 
mandrel, tbe otber die — tbe upper one — reciprocating vertically; tbe 
opposing faces of tbese dies baving a configuration tbe reverse of 
tbat part of tbe mandrel occupied by tbe U-sbiaped blank, and bav- 
ing also portions of tbeir, surfaces adapted to form tbe bit of the 
buckle lever. As soon as tbe U-sbaped blank was placed on the 
mandrel tbe upper movable die descended, and by means of tbis die, 
tbe lower stationary die, and tbe mandrel, tbe U-sbaped blank" was 
bent into the sàme partially-formed lever whioh was produced by tbe 
corresponding opérations of the plaintiff's machine; In the plain- 
tiff's machine the sides of the mandrel and the faces of the dies are 
vertical, while in tbe defendant's machine tbe mandrel is horizontal, 
with a stationary die below it and a vertically-reciprooatipg die 
above it. 

The fiftb claim of patent No. 228,136 is a^ foUows: 

"In a machine for making buckle, levers the combination with the man- 
drel, m, and dies, n, «', of the springs, n?, n*. to press the dies forward into 
proper position relative to the mandrel. substantially as set forth." 

In the plaintiff's machine tbere are two things connected with the 
dies "to press the dies forward into proper position relative to the 
mandrel" wben the dies are not swaging tbe métal. The object of tbis 
pressure is said in tbe spécification to be "in order that a sligbt 
looseness of tbe operating parts sball not permit tbe dies to be so far 
thrust backward as to permit the buckle levers to télescope or over- 
lap eacb otber as tbey push eaoh otber forward upon tbe mandrel." 

In the defendant's machine, as used wben this action was com- 
menced, tbere was one spring "interposed between a. bed plate and 
an arm of the mandrel support to bold the mandrel in close contact 
with the lower stationary die, and to press tbe mandrel and blanks 
downward towards or upon tbe lower die," for the purpose of prevent- 
ing tbe, blanks from telescoping as tbey are being thrust along upon 
the mandrel. This spring bas been removed, and, it is said, without 
injury to the effieiencyof the machine; but it is plain tbat tbe object 
of introducing tbe spring was to prevent telescoping. Tbe substitu- 
tion of one spring for two, and tbe location upon the mandrel instead 
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of upou the dies, are immaterial variations of the form of this part of 
tbe meohaniâiu. 

The first claim of No. 231,199 is as foUows: 

" In a machine for making buckle levers, the combinatîon of the mandrel, 
m, provided with the ribs, m, m>, of the dies, n, n», o, o, and a support which 
presses the part, u, of the lever against the rib, m, substantially as set 
forth." 

In the spécification the support is deseribed as foUows: 

" It will be understood that the wedging tongue, n', supporta the lower end 
of the part, u, of the lever flrmly, while the dies, n, «>, are compressing the 
métal upon the mandrel ; but owing to the wedge-shape of this tongue, when 
the die, w, is withdrawn from the mandrel the blank is released from upward 
pressure against the mandrel, so that itcan be readilyfed forward to the dies, 
o, 0." 

In the defendant's machine the support is not fixed to the mova- 
ble die, as in the plaintiff's mechanism, nor is it yielding. It is 
attached to the fixed die and perfonns the office which is deseribed 
in the first claim. The defendant's expert thinks that its machine 
does not infringe this claim, because the mandrel is not provided 
with the rib, m', and because the second pair of dies, o, o, does not 
exist, and because the support is not removed after the action of the 
dies. The rib, m', in the defendant's machine is on the fixed die, 
which is the stationary part of that machine, while the mandrel is 
the stationary member of the plaintiff's forming mechanism. The 
ribs hâve the same office in the two machines. The dies, o, o, were 
formerly on the plaintiff's machine, but bave been removed since this 
suit was commenced. So far as is disclosed in the testimony, the 
patented machine was the first one to make "beaded" arctics in one 
opération. The patent was not confined to the mère form of mechan- 
ism which the inventer adopted, and the "support" is not limited by 
the first claim to one which moves away after the action of the dies. 

The main defence is that the two patents, Nos. 228,136 and 231,- 
199, with the exception of the fifth claim of the former and the first 
claim of the latter, are void, because the machine, with the exception 
of the mechanism deseribed in said claims, was in publie use for more 
than two years before the date of the application for letters patent. 
But one application, dated December 2, 1878, for a patent upon the 
entire machine was originally brought. This was afterwàrds divided 
into two applications upon différent' parts of the same machine. In 
order to defeat the patents, the machine must bave been io. public 
use before December 2, 1876. Qraham v. McCortnick, 21 6. G. 1533. 
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The facts are that from 1862 to 1868 the patentée made another 
kind of buekle from those produced by this machine upon two or more 
différent machines. Between 1868 and the fall of 1873 another kind 
of buekle was made by one machine. For a year prior to the fall of 
1874 he made the "beaded" buckles, Le., the kind nowunder consid- 
ération, upon two machines. In 1874 he ordered the skeleton of the 
patented machine from Bliss & Williams, his workmen or himself 
making the patented portions. This machine was in a condition 
in which it was used to manufacture bucke levers in the fall of 
1874, and continued to be so used, without substantial change, until 
the spring of 1878; but it was not a perfected invention. It had 
two defects, — one that it choked, and the overlapping blanks had to 
be picked apart by a workman; another that the bead was not par- 
allel with the slot, because the blank could not be forced upon the 
mandrel evenly. Nevertheless, it was used, in some seclusion from 
the public, to make levers, and it made about 50,000 gross, which 
were sold; but the organization was defective until it was perfected 
in the early part of 1878 after repeated experiments. The inventer 
always adhered to the idea of perfecting the invention and then ob- 
taining a patent upon it. The two improvements which were intro- 
duced in 1878 were the springs between the levers and the dies, which 
prevented overlapping, and the rib, m', in order to keep the blank in 
position when it was forced upon the mandrel. Thèse changes, which 
are apparently not of great importance, perfected the invention, and 
enabled the inventer to take the final step between partial and com- 
plète Buccess, 

It is perfectly true that a patentée cannot be permitted to use. for 
profit a machine, which embodies a perfected invention, for a period 
of two years or more, and then obtain a valid patent for the old ma- 
chine by means of the addition of some new improvements which, in 
the language of Judge Lowell, "were intended to benefit the patent 
rather thaia the machine." The présent case is that of a machine 
which was imperfect, and which demanded and received the continu- 
ons experiments of the inventer to remedy the defects in its organiza- 
tion. It is not true that the inventer cannot safely use for profit 
such a machine in its imperfect state, lest two yeara should elapse 
during the expérimental period before the invention iscompleted and 
the patent is applied for. 

The plaintiff is entitled to a decree for an injunotiôn and for an 
accounting. 
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Sawybr V. Miller and others.* 
(Circuit Court, S. D. Oeorgia, W. D. lîay Term, 1882.) 

1. LaTTERS Patent— Cotton-Gihs—Inconsistenot ahd Uncbhtaintt m De- 

scription. 

In reissue to Peter C. Sawyer, No. 6,169, there is an inconsiateney between 
the flrst and f ourtb spécifications, or else a f ailure to describe witb clearness the 
invented patent. 

2. What will Bobtain a Patent. 

A mère carrying f orward, or new or more extended application of the original 
thouglit, a change only in form, proportions, or degree, the substitution of 
équivalents, doing substantially the same thing in the same way, by substan- 
tially the same means, with better results, is not such an invention as will sus- 
tain a patent, 
r. IssDANCE OF A Patent— Efpect. 

The issuance of a patent makes only a piHma facie case that the thing \b pat- 
entable and that the patentée is the original and tirst inventor 

In Bquity. On final hearing. 

Tbe follo'wing is a représentation of the patent upon ootton-gins 
claimed by Peter C. Sawyer: 




H. Front. /. Cotton board. 

d. Upper portion of ribs. 

The first claim is for "the front, H, with interior curve, the center 
board, /, with interior curye, and the curved upper portion of the 
ribs, d, combined and forming the major part of a circle in the roll 
box, so that the cotton is ginned by the saws in a circular roll." The 
fourth claim is for "the swinging front, H, hinged at the upper end, 
and both the upper and lower ends made adjustable. " One question 
in the case was as to the inconsistency in thèse spécifications; the 

*Reported by W. B. Hill, Esq., of the Maçon bar. 
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contention of défendants' counsel being that the combination upon 
which the patent is claimed, as above, could bave no existence except 
at one particular adjustment of the gin, and that every change of 
adjustment, however slight, would destroy the combination, and with 
it the patent as to its first claim. Ail other facts material to an un- 
derstanding of the case are stated in the opinion. 

Bacon é Rutherford and F. J. M. Daly, for complainant. 

G. W. Gustin and W. G. Winslow, for défendants. 

Pabdee, C J. The complainant brings bis bill against the de- 
fendants for infringement of bis patent "for improvement in cotton- 
gins," being reissued patent No. 6,169. The invention claimed 
relates particularly to the cotton box or hopper of a cotton-gin, and 
consists in the construction of the swinging front cotton board and 
ribs to form the main portion of the cotton box perfectly round with- 
out any sharp corners, etc. The infringement alleged relates to the 
foUowing spécifications : (1) The front, with interior curve, the cotton 
board, with interior curve, and the curved upper portion of the ribs com- 
bined and forming the major part of a circle in a roll box, so that the 
cotton is ginned by the saws in a circular roll. (2) The swinging 
front hinged at its upper end, and both the upper and lower ends made 
iadjustable. 

The évidence shows that some time in 1876 the défendants made 
and sold some cotton-gins in which the cotton roll box, as to circular 
form, was apparently the same as the spécifications of complainant's 
patent, but that they hâve made none since. 

Also that the patent issued to Orren W. Massey, original letters 
patent No. 167,679, is identical with complainant's reissued letters 
patent No. 6,169, of prier date. The defences in the case are: (1) 
Inconsistency in description of alleged invention ; (2) no invention 
to warrant a patent, taking into considération "the state of the art" 
at the time ; (3) prior invention of Massey. 

The first thing that struck my attention on the hearing was that 
the thing itself, as represented by the drawings produced, did not 
agrée with the description and spécifications, and that it could only 
be made tô agrée by one particular adjustment of the swinging front, 
and that at every variation from that particular adjustment the front, 
the cotton board, and the upper portion of the ribsceased to combine 
and form the major part of a circle, as required by the first spécifica- 
tion. A caréfui examination sibce satisfies me that there is a serious 
inconsistency between the first and fourth spécifications, or else a fail- 
ure to describe with cleamess and certaintywhat is the invented patent. 
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As to the effect oî a f ailure to clearly describe the invention, see Evans 
V. Eaton, 7 Wheat. 434. And hère the matter beeomes directly im- 
portant, for there is nothing in the évidence to show whether the boxes 
of the gins made by the défendants, claimed as an infringement, had 
a,djustable fronts or not ; and if not, the boxes of those gins could not, 
as shown by the drawings, be in anywise an infringement, because 
the several parts necessary could not be combined so as to form the 
major part of a circle. The case shows that at and long prier to the 
claimed invention of complainant cotton-gins were in use with so- 
called circular roU boxes. The front was curved, and so were the 
cotton boards and the upper portion of the ribs. The parts were 
formed on the axes of various-sized eirolea.not similar circles, having 
a common center, according to the idea of the manufacturer. The 
alleged invention is merely to combine thèse well-known parts so as 
to form with them the major part of the same circle, leaving just 
what we had beîore — a circular roll box doing the same work in the 
same way, and (under the évidence) with doubtful better résulta. 

"A mfere carrying forward, or new or more extended application 
oî the original thought, a change only in form, proportions, or de- 
gree, the substitution of équivalents doing substantially the same 
thing in the same way, by substantially the same means, with better 
results, is not such an invention as will sustain a patent." Smith v. 
Nicholls, 21 Wall. 119. See, algo, Roberis'^ Ryan, 91 U. S. 169; 
D«re6ar v. Myers, 94 U. S. 199. 

As to the effect of mère change of form, see Winans v. Denmead, 
15 How. 344, and Eàdy v. Dennis, 95 U. S. 569. 

In Reckendor/er v. Faber, 92 U. S. 357, we find: The combina- 
tion to be patentable must produce a différent force or effect or re- 
suit in the combined forces or processes from that given by their 
separate parts. There must be à new resuit produced by their union ; 
if not so, it is only an aggregation of separate éléments." 

In this case the combination is not shown to produce a différent 
force or effect or resuit from that given by the separate parts. The 
claim even of less friction in the rpU is not sustained by the évidence. 
Argument is made, supported by authority, that the issuance of a 
patent mates a prima fade case — First, that the thing is patentable; 
and, second, that the patentée is the original and first inventer. But 
this case so made is prima fade only. Reckendorfer y. Faber, suprà. 
Hère, Ithink, both points of the claimed prima fade case are' over- 
come. The first, for the reasons hereinbefore given, and the second, 
by the showing made that the cothmissioner issued a subséquent 
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patent for the same invention to Massey after and based upon the 
décision of the examiner of interférences that Massey, and net com- 
plainant, was the prior inventer. 

On the whole case I am not satisfied that the spécifications of the 
claimed invention are in " such fuU, clear, and distinct terms as to 
distinguish the same from ail others before known," nor that the 
same is patentable, nor that complainant was the original inventer. 
The bill must therefore be dismissed, and a decree to that effect wHl 
be entered. 



The Margarethe Blanca.* 

(Plstrict Court, E. D. PennsyVoania. May 29, 1882.) 

1. Admibalty — Genekal Averaob — Sackifick op PBOPBRTr âlbeadt Ik- 

Where property that has been displaced by a storm, although vali^able and 
capable of being saved if the storm abates, is, from its position, an especial 
source of danger to the vessel, its sacrifice in order to save the vessel is a vol- 
untary sacrifice, ani its loss the subject of gênerai average. 

2. Same. 

The test in such cases is 'whether there was a reasonable chance of saving the 
property but for the côfitinuance of the storm. If there was It was not lost, 
and the casting away of this chance for the common safety was a voluntary 
sacrifice, which will support a claim to contribution. 

3. Semsle. 

It would make no différence in such case that the danger was greatest to the 
property thus cast away. 

4. Same — Spabs Blown Overboard. 

A portion of a vessel's spars and sails was blown overboard by a gale and 
lay along-side the vessel, pounding against her side, but aecured to her by the 
rigging. The gale continuing, the spars were eut adrift in order to prevent 
them from pounding a hole in the vessel's side. Hdd, that the cargo must 
conlribute to the loss sustained by their sacrifice. 

In Admiralty. Libel to enforoe the payment of an adjustment of 
gênerai average. The testimony disclosed the following facts : 

On July 29, 1880, about noon, the bark Margarethe Blanca, on a voyage 
from Pillau to Philadelphia, laden with old rails and rags, encountered a 
squall, which carrled away her head-gear, foretop-mast, and ail above, with 
spars, rigging, and sails, and alao her maintop-gallant-mast, and ail above, 
with spars and rigging. This mass fell to leeward, and floated by the vessel's 
side, being secured by portions of the running and standing rigging. It ap- 
peared from the testimony that had the storm abated tliis material could hâve 

•Beporteâ by Frank P. Prloliard, Eaq., of the Philadelphia bar. 
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been saved, and would hâve been valuable. The sea, however, was rough, and 
the spars began to pound against the vesael's side. The master and crew suo- 
ceeded in getting out of the water and on deck the royal yard, together with 
one sail and the running gear, but the gale continuing, and there being dan- 
ger of the remaining spars punching a hole in the vessel's side, the master, 
late in the afternoon, ordered the remainder of the floating material, etc., to 
be eut adrif t, which was doue. Sùbsequently the vessel encountered another 
gale, and was obliged to employ a steamer to tow her to port. Upon her 
arrivai the loss was adjusted, and the adjusters included as part of the loss to 
be contributed for in gênerai average the value of the spars, etc., eut adrift. 
llespondents, who were the owners of the cargo of rags, ref used payment of 
their proportion of the value of this property, alleging that it was not the 
subject of gênerai average, and should not hâve been included in the adjust- 
ment. This libel was then filed to enforce payment by them of their portion 
of the adjustment. 

Charles Gibbons, Jr., for libellant. 

Joseph Parrish, Edward Hopper, and Treadwell Cleveland, for re- 
Bpondent. 

Butler, D. J. No discussion of the law of jettison, generally, is 
necessary. "If goods are thrown overboard for the purpose of light- 
ening the ship in time of common péril, the loss is to be made good 
by the contribution of ail, because it was inourred for the benefit of 
ail," is the language of the old Ehodian ordinance; and no subsé- 
quent statement has improved upon this concise définition of the gên- 
erai doctrine. From time to time its application has been extended, — 
so as to embrace goods destroyed or damaged in the aot of casting 
away others, the furniture and other property of the ship, and the 
ship itself . No application of the doctrine has led to such earnest 
discussion, or such remarkable discordance, as that in f avor of the ship 
and her property, and especially that description of property embraced 
in the gênerai term "wreck." 

The essential éléments of a valid claim to gênerai average are : — 
First, a common danger to ship and cargo — imminent, and apparently 
inévitable, except by the casting away of some part involved; second, 
a voluntary casting away of a part, to avoid the danger, — in other 
words a voluntary sacrifice of a part to save the remainder ; third, 
the success of this effort. 

That there was common danger in this case, is I think clear. It 
-would make no différence that the danger was greatest to the property 
cast away, if it were so. But it was not. If the casting away had 
not occurred, it is more than probable that ail would hâve gone down 
together. The attaehments to the ship were such that the storm, act- 
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ing upon it and the suspended màss, would very soon hâve sent botb 
to the bottom. 

Was there voluntary sacrifice? What constitutes such sacrifice, 
in the sensé involved, has been the subject of muoh discussion and 
disagreement, by text writers, and a good deal by courts. Where 
property has been displaced by storm, and itself becomes an especial 
source of danger, so that the master has, virtually, no option but to 
cast it away, — no choice betvreen this and something else, — it has 
been strenuously urged by some authors and judges that there is no 
voluntary sacrifice in the act of parting with it ; that the aet is not 
voluntary because necessity requires it, and that it is not a sacrifice 
because the property, being so situated that it must pecessarily be 
cast away, is already lost. When it is remembered, however, that 
this necessity arises alone from the continuance of the storm,— but 
for which the property would be as harmless, and as safe, as any 
other, and that in every case of lawful jettison, the property cast 
away is already doomed to certain loss, (as matters stand at the 
time,) the fallacy of this argument is apparent. From the earliest 
times a mast sprung or broken by storm s, so as to become dan- 
gerous, or a part of the cargo displaced or from other cause ren- 
dered unsafe, and from necessity cast away for the common safety,. 
has been the subject of gênerai average. Wherever the circum- 
stances are such as to afford reasonable chance of saving the 
property, but for the continued existence of the storm, the act of 
casting away must be regarded as a voluntary sacrifice. This I 
believe to be the true rule — having the support of ail modem an- 
thorities: Lowndes, Law of Gen. Av. (2d Ed.) 2é-32; 2 Phil. Ins. 
(4th Ed.) 1285; 1 Parsons, Mer. Law, 306; Johnson v. Chapman, 
19 C. B. (N. S.) 58; Barnard v. Adams, 10 How. 303; Star of Hope, 
9 Wall. 229. Arnold (Arn. Ins. 916, 2d Ed.) says: "If the will of 
man was in any way, even the least degree, contributory to the loss, 
that is ail that is required [to make it a voluntary sacrifice.] It 
makes no différence that the pressure of circumstances was such as 
to prevent that will from being exerted except in one way." The 
same, says Mr. Lowndes, is the view of Bailey, whose theory of 
"moral certainty" amounts to this : that a ship, or other thing, is 
never to be considered lost until a loss has actually occurred. Some 
observations contained in Johnson v. Chapman, Mr. Lowndes thinks, 
indicate that Arnold has gone a little too far in the passage quoted. 
He says : "The cutting away of that which, being in a state in which 
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ii canuot be saved, is already lost, îs not, accordiug to thèse observa- 
tions, such a Baorifice as to give title to contribution." It may well 
.be doubted, however, whether Arnold intended to include such an 
instance, — where the property is already lost, in effeot, and the cut- 
ting away, as is said in Johnson v. Chapman, simply anticipâtes 
■what must inevitably and directly occur, Mr. Lowndes remarks, 
however: 

"Thus far we may safely conclude: before any loss which is directly occa- 
sioned by the hand or will of man, acting with a view to the commou safety, 
can be excluded from the common average, on the ground that the danger to 
the property lost is so extrême as to preclude the notion of sacrifice, it must 
be shown that no rational hope of savingit remained, — that no change in the 
weather, however sudden, no one of those rapid vicissitudes whiçh occur in 
navigation, could hâve saved, or enabled to be saved, the property thus given 
for ail ; showing, in short, that the thing was only nominally destroyed by the 
act of man, having virtually been lost before." 

Tbis, in my ]*udgment, is an accurate statement of the law. 

Thus the question, in ail cases such as this, b,efore the court, is one 
of fact, to-wit : Was there, at the time, reasonable chance of saving 
the property, but for the continuance of the storm ? If there was, it 
was not lost; and the casting away of this chance, for the common 
safety, was a voluntary sacrifice, which will support a claim to con- 
tribution. Where the property is still on deck, though displaced and 
dangerous, there is no room whatever to doubt the right to contribu- 
tion for jettison, in the présent state of the law. Whether it is so 
on deck, or by the ship's side securely attached, when cast away, can 
make no différence. Such a distinction would be illogical — without 
the countenance of either reason or respectable authority. The true 
inquiry must be : Were the eircumstances such as to afford reason- 
able chance of saving the property, at the time of jettison, no matter 
how situated, if the storm had then abated? 

That the property hère involved could hâve been saved if the storm 
had so abated, is not open to doubt. Indeed, that it could hâve been 
saved if the storm had abated some hours later, provided the ship 
had survived, I hâve little doubt. The attachments were such that 
it is not improbable they would hâve survived the storm, long as it 
continued, if the ship had remained afloat. But the danger to the 
ship and cargo, (arising from the continuance of the storm) demanded 
the sacrifice of this chance of saving the property. The statement 
of experts that they regard the property as lost before it was cast 
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away, — that it could not be saved, etc., amottnts to nothîng. It 
means simply that, under existing ciroumstances, (the continuance of 
the storm, and the danger to ship and cargo,) it could not be saved; 
in other words, that the emergency demanded its sacrifice, that in 
this sensé ît was doomed to destruction, and therefore lost. AU 
admit that with an abatement of the storm, (in its situation when 
cast off,) it could hâve been saved. That it would hâve been valua- 
ble if saved is not questioned. The witnesses call it "wreck," but 
this is of no importance. In the loose, gênerai sensé of the term it 
was "wreck." No more bo, however, than a confused and broken 
mass of displaced spars and sails on deok, would hâve been. In 
Johnson v. Chapman, supra, it is said that this term properly means, 
"that which has been rendered useless or irrecoverable by péril of the 
sea." This property was not rendered either useless or irrecoverable, 
except by continuance of the storm. That adjusters hâve denomi- 
nated ail such property "wreck," and consequently exduded it from 
their estimate of loss, regardless of distinguishing ciroumstances, is 
also unimportant. Such a practice may be convenient and avoid 
controversy, and thèse considérations doubtless hâve led to its adop- 
tion, where pursued. If the practice of adjusters, however, was less 
variable and inconsistant than it is, the resuit would be the same. 
The question is alone for the courts. There is no recognized gênerai 
oustom governing the subject. 
ïhe libel must, therefore, be allowed. 



Thb Helios, etc. 
Dittrlel Court, 8. D. N'eu York. June 3, 1882.) 

NBOIilGBJS-CB— PaESONAL InJOTIT— DAMAGES. 

In an action for damages for personal injuries sustalned by an employé, 
engaged in storing cargo, falling through a hatch in the between-declis of a 
vessel, hdd, that it was négligence in those having charge of the vessel in leav- 
ing the chain-locker hatch open and unprotected, and In a dark place, after the 
flrst offlcer had notified the stevedore that the vessel was ready for stowing 
the cargo. 

On the eleventh of September, 1879, the libellant was employed 
m loading the steam-ship Helios. He was working under a foreman 
who in turn was under the head stevtjdure. ïhe loading of the lower 
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hold beîng completed, the foreman asked the first officer of tbe steam- 
Bhip if they could proceed to stow the between-decks. He replied that 
everything was ready. Tbe foreman then instructed a gang of men, 
among wbom was tbe libellant, to go below and close the batches in 
the between-decks, and then stow the "oil-cake" in tbe between-decks. 
Tbe Helios was a steamer fitted for carrying grain, and had a num- 
ber of small batches in ber between-decks, in addition to tbe four 
main batches. It was about 10 o'clock a. m., and a brigbt, clear day. 
Tbe first whipful of cargo for the between-decks was boisted over the 
side and lowered into the between-decks througb tbe forward batch. 
It consisted of several bags of oil-cake, large and beavy. The ûrst 
bag was seized by two men, one tbe libellant, as it was lowered, and 
dragged forward to be stowed against the forward bulk-bead. Tbere 
was no light forward except what came down the fore-hatcb, which 
was about five by seven feet. About 16 feet from tbe forward batch 
was a small batch without combings, leading to the cbain lockers. 
Tbis batch was not used for cargo and was open. Tbe oil-cake was 
to be stowed some five or six feet beyond tbis small batch. The 
libellant did not know of it, and as he went forward with tbe first bag 
of oil-cake he fell down it, receiving the injuries to reeover for which 
tbis libel was filed. The libellant asked for no artificial light to work 
by, nor was any fumished, and after the accident the stowing went 
on without any, There was évidence that lights were supplied to 
stow cargo by, in the port of New York, only if demanded by the 
workmen. 

Beebe, Wilcox dt Hohbs, for libellant. 

Ullo é Davison, for claimant. 

Bkown, D. J. I cannot entertain any doubt that it was négligence 
in thèse having charge of the Helios to leave the chain-locker batch 
open and unprotected, as the évidence shows in tbis case. It was 
not a batch for the usual stowage of cargo, such as stevedores must 
at their péril look out for and are presumed to know about, It had 
no référence to the cargo, and the stevedores had no business with 
it, as the évidence shows. When the first mate told the stevedore 
the vessel was ready for him to proceed to stow the cargo, that was 
a virtual warranty against ail sueh traps in the darker parts of the 
vessel, which could not be or would not be perceived in the ordinary 
course of stowage. The évidence doubtless shows some exaggera- 
tions, but nothing which tends to create any doubt as to tbe évident 
fact that tbis bole was left open and unguarded, in a dark place, 
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after the first officer had said the vessel wàs ready for stowing tHe 
cargo. 

Decree for libellant, with costs, and référence to compute the dam 
âges. 

See 2 FED. Ebp. 240. 



The Atlbe.* 

(Distnet Court, E. D. Penngylvania. April 3, 1882.) 

ADMIBAIiTT— JSrEOUGBNCE — UsiNQ DOCK IN WHICH AnOTHEK VbSSBIi IS SuNK— 

Delay in Bemovino Sunken Vbssbl. 

A loaded lighter was sunk in a dock. Although 48 hours would hâve suf- 
flced to remove her, slie was allowed to remain for six days, during whicli two 
vessels successively entered and used the dock. Upon the lighter being raised 
it was found that she had been injured by one of the vessels, and a libel -was 
thereupon flled against the second vessel. HM, that the libellant's delay, 
coupled with the fact that another vessel had previously occupied the dock, 
rendered ascertainment of the injury inflicted by the second vessel impracti- 
cable, and the libel should therefore be dismissed. 

Semble, that, after a reasonable time for the -removal of the lighter had 
elapsed, she might hâve been treated as a nuisance. 

Libel by tbe owner of a lighter against the bark Atlee for damages 
on account of injuries alleged to hâve been inflicted on the lighter by 
the bark. It appeared that on February 18, 1881, the lighter, loaded 
with coal, sunk in a dock at Philadelphia. On February 24, 1881, 
the Atlee entered the dock. After she had entered, her captain was 
told by libellant that there was a lighter sunk in the dock ; but on 
applying to the superintendent of the dock he was told that he woald 
not injure the lighter, and that libellant had failed to remove the 
lighter, although ample time had been given him. Whenthe lighter 
was raised she was found to be injured, but the extent of thèse injuries 
was in dispute. It appeared that she could hâve been raised in 48 
hours and that another vessel of deeper draught than the Atlee had, 
subséquent to the sinking and prior to the arrivai of the Atlee, occu- 
pied the dock during two tides. The libellant testified that imme- 
diately after the sinking he gave an order to parties to raise the 
lighter, but that they had neglected to do it. 

George P. Rich, for libellant. 

Curtis Tilton and Henry Flanders, for respondents. 

♦Keported by Frank P. Prlchard, Esq., of tUe Philadelphia bar. 
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Bdtlbr, d. J. The libellant cannot reoover. Hia Bunken bazga 
obstructed the channel. It was his duty therefore to remove it 
speedily. After sufficient time for this had elapsed, I incline to be- 
lieve the veBsel might hâve been treated as a nuisance. I think the 
authorities cited in respondent's statement of làw support this.view. 
It is not necessary, however, to décide the point. The delay, coupled 
with the fact that another vessel, the Havana, had in the mean time 
rested upon the barge, and as probably did mischief as the Atlee, 
lias rendered ascertainment of the injury inflicted by the latter 
impracticable. This situation having resulted from libellant's négli- 
gence he must bear the conséquences. Eespondent must not be 
subjected to the danger of guessing, thus rendered necessary. That 
there was very great delay in removing the barge is not open to 
doubt. She could hâve been raised in 24 hours; and yet it was 
on the sixth day after she sank that the Atlee entered the dock. The 
failure of those whom libellant employed does not excuse him, It 
It is not doubted that he could hâve had the work done within 48 
hours, if he had displayed the energy and vigilance which his duty 
required. That the Havana rested upon the barge in advance of the 
Atlee, can only be questioned by imputing perjury to a ■wituess, ^ho 
appears to be dieinterested and is uncontradicted. 

A decree must be entered dismissing the libel, with oosts. 



Thb d. s. Nbwoomb. 
(Bùtriet Court, W. JD. Pennsglvania. May Tenn, 1882.J 

1. ADMrEALTT — BEEVICEE— KaIBIIîG SuHKEN VEBSEIi. 

The gênerai maritime lawgiyesno lien for services in raising a sunken vessel, 
rendered in her home port. 

2. Bamb— Local Btatute. 

Nor is a contract for raising a sunken vessel within the purview of a local 
statute •which gives a lien for work done or materials furnished " in the build- 
ing, repairing, fltting, furnishing, or equipping" vessels, although the exécu- 
tion of the contract involves the bulk-heading, planking up, and closing th« 
breaks in her hull to keep her afloat while being towed to the docks. 

In Admiralty. Sur exceptions to libel. 
John Barton d Son, for libellant. 
Knox dt Reed, for exceptants. 
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AcHESON, D. J. If it be conceded that the libellant's services were 
maritime, and that the libel suffi ciently avers that they were rendered 
upoQ the crédit of the D. S. Newcomb, the objection to this libel in 
rem, that they were performed at the home port of the beat, still re- 
mains. That in such case no lien exista by the gênerai maritime 
law is settled. The Lottawanna, 21 Wall. 558; Mon. Nav. Go. v. 
Steam-tug Bob Connell, 1 Ped. Eep. 219. 

Can the libel be sustained under the local statute ? ïhe steam-tug 
D. S. Newcomb had been sunk in the Allegheny river at the foot of 
Thirteenth street, in the port of Pittsburgh, and the libellant's services 
were in raising and putting her afloat ready for the dry-dock. The 
act of assembly, it seems to me, gives no lien for such services. "AU 
debts contracted • * * for or on account of work and labor 
done or materials furnished • * * in the building, repairing, 
fitting, fumishing, or equipping" vessels, is the language of the act. 
Par. 97. In the présent case the contract was for raising a sunken 
boat for a specified sum of money. It is true the libel avers that this 
"involved the necessity of making material repairs to said vessel by 
bulk-heading, planking up, and olosing breaks and openings in her 
huU, and making the same seaworthy, so that said vessel could be 
towed and navigated and taken to the docks located on the Ohio river, 
in the lower part of Allegheny City." But the main thing was the 
raising of the boat, and the alleged repairs were merely incidental, 
and but temporary expédients to keep the boat afloat while being 
towed to the neighboring docks for repairs. The act of assembly is 
not to be enlarged by construction. I am of opinion that it does not 
embrace the libellant's contract. 

The third exception to the libel is sustained. Let a decree be 
drawn dismissing the libel, with costs. 
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MiTOHBLL V. TiLLOTsoN and others. 

(Circuit Court, S. D. Minois. July 7, 1882.) 

Remotax op Cause — Nbcessakt Parties — Conteoteksy to bb Fuixt Detbb- 

Where one of two necessary party défendants is a citizen of the samç state 
vrith the complainant, and there is no separable controversy between the'com 
plainant and the other défendant, citizen of another state, which can be f uUj 
determined as between tbetn without the présence of the défendant ■vrho is a 
Citizen of the same state with the complainant, the fédéral court has no jurig 
diction. 

Harlan, Justice, {ordlly.) This suit in equity was commenced in the 
circuit of McLean county, Illinois, and was thence removed, upon the 
the pétition of Tillotson and the insurance company, to the circuit 
court of the United States for the southern district of Illinois. The 
complainant moved to remand the cause to the state court, upon the 
ground that it -was not removable under the statutes regulating the 
iurisdiction of the courts of the United States, The complainant is, 
and was at the commencement of the suit, a citizen of Illinois, a? 
"were also the défendants Tillotson and Winegardner. The insurance 
Company, the remaining défendant, is a corporation created by the 
laws of Massachusetts. The facts bearingupon the question of juris 
diction are thèse : Winegardner having borrowed of the insurance com 
pany the sum of $3,500, (for which he gave bis bond, or note, witb 
interest coupons attached,) executed a deed of trust conveying to Til- 
lotson two lots, or parcels of land, in Bloomington, Illinois, in trust to 
secure the repayment of the amount so borrowed. The deed provided 
that in case of def ault in the payment of the bond, or of any interest 
coupon at maturity, the principal shôuld bècome due, and the trustée 
should, upon the. application of the légal holder of the bond, after hav 
ing advertised for 30 days in a public newspaper in McLean county, 
sell the premises, and ail the right, title, and equity of rédemption and 
homestead of Winegardner, to the highest bidder, for cash, exécute to 
the purehaser a conveyance in fee foi: the premises so sold, and applj 
the proceeds to the mortgage debt. A default in paying interest having 
occurred, the trustée, in conformity with the demand of the company, 
advertised the property for sale. The présent suit was brought by 
Mrs. Mitchell, for the purpose of enjoining the sale of one of the lots. 
Her suit proceeds upon tïie ground that the lot in question is her 
separate property, and that whatever rights were aequired in or to 
v.l2,no.9— 47 
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that lot by Tillotson or the insurance company under the before- 
mentioned deed pf trust are subordinate and inferior to hers. 

Held, that the citizenship of Winegardner seems to be immaterial, 
since his title appears from the pleadings to hâve passed absolutely 
either tû complainant, or, under the deed of trust, to Tillotsoa. He 
bas no interest whatever in the resuit of the présent controversy. 
But, Tillotson acquired such interest in the propérty as makes him an 
indispensable party défendant with the company. The complainant 
could ûot obtain the relief askedwithout joining him as a défendant 
witb the insurance company. In other words, there is in the suit no 
separable controversy between the complainant and the insurance 
company which can be fully determined as between them without the 
présence of the trustée as a party défendant. The trustée and the 
company are inseparably conneeted in resisting the relief sought.; 
It is thârefore a material cireumstance that Tillotson is a citizen of 
th& sàme state with the complâinaut. 

That fact defeats the jurisdiction of the fédéral court, and the cause 
must be remanded to tbe state court. Coàl Co. v. Blatehford, 11 WalL; 
172; Sewing-machine Gages, 18 Wall, 5; Eibon y. RaUroad Co. 16 
Wall. 446; Knapp v. Railroad, 20 Wall. 130; Oardner v. Brown, 21 
Wall. 36;' r/te Removal Cases, 100 U. S. 457; Barney v. Latham, 103 
U. S. 205; Evans v. Faxon, 10 Fed. Rep. 312; Blake v. McKims, 
103 U. S. 339. 

In the case last cited it was said : 

" We are of opinion that congress, in determining the jurisdiction of the cir- 
cuit court over controversies betWeen citizens of the différent states, has not 
distinctly provided for the removal frwn a state court of a suit in which there 
is a controversy not whoUy between citizens of différent states, and tothefull 
or final détermination of which one of the indispensable parties, plaintiffs or 
défendants, on the side seeking the removal, is a citizen of the same state 
with one or more pf the plaintifEs or défendants against whom the removal is 
asked." 

The cause must be remanded to the state court. It is so ordered. 
It is proper to say that in -vih&i 1 hâve said the circuit judge and 
the district judge coneur. 
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Beah and others v. Fattebson and others. 

(Cirouit Court, W. D. Missouri, W: D. October Term, 1881.) 

INSOLVENT DEBTOK— PpEFBRENCB TO ÇHEDITOBS. 

The creditors of a contracter in failing circumstances agreed togethei 
to buy his land, and to be Interested therein in proportion to théir several 
claims, and a deed therefor was made \y the debtor and bis wife to two of thé 
creditora for the parties interestedlu the purchase; the purchase money to be 
made up of varioua items of indebtedness of the debtor to the parties interested 
in the purchase, who had, on their part, to remove the liens of two judgmenta, 
which judgments were not paid o9, but were assigned to the parties to be held 
for contingencies. Subséquent]/ an attachment was sued out against the land. 
HM, that the deed from the debtor and wife be set aside, and the deed of sale 
of the land to one of the défendants, under an asaignment of the trust deed of 
the wife made to her for a debt due her by the husband, be set aside ; and that 
the land attached be sold, and the fund applied, flrst, to the payment of taxes ; 
next, to the amounts of the judgments, with interest ; next, the amount for 
which the deed of trust was assigned, with interest ; and next, the complain- 
ants, the amount of their judgment, with interest— the différence between the 
amounts of the wife's trust deed and the amount for which she assigned it to 
be reserved for f urther considération. 

In Equity. 

Botsford é WiUîams and John P. Lewis, for complainants. 

Vories, Pike é McKillop, for défendants. 

Krbkel, d. J. The bill in tbis case allèges that complainants in 
1873 contracted with défendant William Miller for work to be done 
on a railroad then building in Ohio ; that during the years of 1873 
and 1874 work amounting to $16,000 was done under said contract; 
that on défendant failing to pay for same suit was instituted by 
plaintiffs in Atchison county, Missouri, and sundry tracts of land 
attached by virtue of process suéd out; that judgment for $14,276 
was obtained in the suit; that exécution issued, and $3,257 andcosts 
were collected thereunder; and that the remainder remains unpaid. 
The bill proceeds to allège further that on examination of the title of 
the land attached, such as was not sold under the exécution spoken of 
was found to be encumbered by liens, namely, a deed of trust given 
in 1 873 by William Miller, the défendant in the attachment suit, to 
Patterson, as trustée for his wife, Mary Miller, for $10,000, due in 
1876, and a judgment lien of Koontz for $2,071, which encumbrances 
it is olaimed were made and sought to be maintained for the purpose 
of hindering and delaying the enforcement of liabilities of said Will- 
iam Miller, and specially the complainants, who instituted proceed- 
ings in the state courts to remove the clouds upon the title so as to 
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enable them to sell the land and coUect their claims. The proceed- 
ings spoken of, instituted in the state courts, were, by change of venue, 
removed into this court, and constitute the subject-matter in litiga- 
tion. The bill further charges that, after the institution of their 
attachment suit and proceedings to remove the clouds from the title 
of the land attached, défendants William Miller and mfe, on the 
third day of January, 1876, conveyed the whole of the land in litigation 
to Horn and Weaver, two of the défendants, but that, aside from 
them, other défendants were interested therein; that at the time of 
said conveyance the trust deed heretofore spoken of was pretended 
to hâve been assigned to défendant, Saeger, in considération of |12,- 
000 ; that said conveyance and assignment were in fact for the mutual 
benefit of the défendants named in the bill, apd were contrivances to 
defraud the creditors of William Miller. The bill proceeds further 
to charge that the Koontz judgment was in reality paid off and satis- 
fied, and kept alive by assignments, so as to encumber and cloud the 
title. The bill next proceeds to state that when the deed of trust 
fell due in 1876, Saeger, as assignée thereof , as stated, had the land 
thereby conveyed sold, and that he, Saeger, became the purchaser 
thereof, but that in fact said sale and purchase were made under the 
collusive arrangements charged, for the benefit of the conspirators. 
The bill thereupon prays tKàt the deed of trust from William Miller 
to his wife be declared null and void; that the Koontz judgment be 
declared no lien; and that the défendants interested be made to 
account for the rents and profits of the land during the time they had 
the same in possession. ' 

The défendants, answering the bill, say that the transactions had 
regarding the lands in controversy were ail made in good faith and 
for valuable considérations; deny the intent of hindering or delaying 
creditors and their liabilities for rent. 

The testimony tends to show that William Miller, about 1870, was 
a man of considérable property, engaged in large undertakings as a 
contractor; that his own means were not suffioient to carry them on; 
that his wife owned property worth $14,000, aside from a farm which 
Miller purchased and had conveyed' to her ; that to raise f unds for 
his purposes he borrowed money as early as 1870 and 1871, and to 
secure it Mrs. Miller's property was mortgaged; that the prop- 
erty mortgaged was sold and the debts incurred by Miller paid with 
the proceeds. The prépondérance of the testimony shows the indebtr 
edness from Miller to his wife to hâve existed long prior to any claim 
the complainants had against Miller ; indeed, the trust deed given by 
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William Miller to his wife was made and recorded about the time the 
work under the contract between Miller and the complainants was 
done. Stress is laid by complainants on the faot that Mrs. Miller 
assigned her deed of trust to Saeger, one of her husband's creditors, 
who is charged to be in the combination and (\onspiracy to defraud, 
hinder, and delay Miller's creditors. But for this fact there could 
scarcely be any doubt that Mrs. Miller would be entitled to her deed 
of trust and the eontrol of it. Is this fact alone, without anyproof 
of her acting in badfaith, to deprive her of the right to dispose of her 
property as she chooses ? 

The law allows the wife to hold property and deal with it in her 
own way, and the mies applicable to dealings generally apply to 
her. When there are questions as to whether the wife bas property 
of her own, and doubts exist whether the husband is seeking to use 
the wife's name to cover up his property from creditors, the acts done 
between husband and wife pertaining to property claimed by the 
wife will be closely scrutinized to see that their dealings are in good 
faith. So, also, in cases where the property of the wife, by her con- 
sent, is so mixed up and used by the husband that it cannot well be 
distinguished. 

In the case before the court the assignment made of the trust deed 
to Saeger at most amounts to but a choice among creditors ôf her 
husband, for there is not a doubt that Saeger was a honafide creditor 
of her husband. Nothing went to the wife under the assignment of 
her deed of trust. It is quite clear from the testimony that in 1876 
and long prior thereto Miller was indebted to Saeger, Horn, Weaver, 
and the Bank of Catasauqua, and, finding that he was in^ failing cir- 
cumstances, they agreed together to buy the land in contrôversy, and 
to be interested therein in proportion to the amount of their several 
claims against Miller. They purchased the land at $36,400, and the 
deed therefor was made by Miller and wife to Horn and Weaver for 
the parties interested in the purchase. The testimony shows the 
purchase money to hâve been made up of various items of indebted- 
ness of Miller to the parties interested in the purchase. The pur- 
chasers had to remove the liens of two judgments, — one, in favor of 
Koontz, now amounting to near $4,000, and another to Van Sycle of 
$700, — which were liens on the land, to make good their title. Thèse 
judgments were not paid off, but were assigned to the parties inter- 
ested to be held for contingencies. Six thousand of the $36,400 
were retained by the purchasers for the same purpose. What thèse 
contingencies were is not difficult to define. An attachment for 
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$16,100 had been sued out by complainants and levîed on the land 
in controversy. Notice had been filed in the recorder's ofEce of 
Atchison oounty of the levy of the attachaient at the time of issuing 
the same. Contingencies arising from this source were to be pro- 
vided for, and hence the précautions taken. The whole transaction 
amounts to this : Hère are a number of creditors seeking to collect 
their debts. By the purchase of the farm they get into their posses- 
sion ail the debtor had. The deed of trust and the judgments were 
liens on the land prior to the attachment, and could not, therefore, 
be defeated by it. If the attachment prevailed over their deed, the 
amount of the deed of trust and moneys advanced on the judgment 
would be ref unded, ao that nothing could be lost in that direction, 
but something might be saved, if the farm sold for more than the 
liens, debts, and the attachments. 

This being the condition of the case, the court sees no dilBculty in 
arriving at a proper adjustment of the matter. The deed from Miller 
and wife to Horn and Weaver, dated January 3, 1876, will be set 
aside and held for naught. Saeger, as assignée of the trust deed of 
Mrs. Miller, having caused the land to be sold under the trust deed, 
himself becoming the purchaser and taking a deed therefor, that deed 
will be set aside and for naught held, The case will be referred to 
a master to take an account for rents since the possession taken under 
the deed from Miller and wife to Horn and Weaver, and report the 
value of any permanent improvements or repairs made during the 
time of their possession, and the amount of taxes paid thereon, and 
taxes now due, if any. Upon the coming in of the master's report 
an order of sale will be made for the whole of the land attacbed, 
excepting the quarter section sold by the sheriff, the proceeds whereof 
hâve been paid to the complainants. The funds will be applied as 
foUows: First, to the payment of unpaid taxes; next, the amounts of 
the Koontz and Van Sycle judgments, with interest ; next, the amount 
for which the deed of trust was assigned, with interest, (the différ- 
ence between the amount of Mrs. Miller's trust deed and the amount 
for which sbe assigned it to Saeger is reserved for further considéra- 
tion;) next, the complainants the amount of their judgment, with 
interest. 
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BOAED OF ChOSEN FrEEHOLDERS OP THE CotJNTY OF BeEGBN V. MlS- 

CHANTs' Exchange Nat. Bank of New Îoek, impleaded, etc. 

{Circuit Court, 8. D. New Tm-k. July 11, 1882.) 

MiraiciPAi Bonds— AtTTHOBiTY to bb StrictIiT CoNSTRtfflD. • 

Where municipal bonds do not contain récitals asserting them to be issued 
conformably to law, a purchaser for value cannot recover.; 

J. D. Bedîe and Hamiitow TFaZii*, for oomplaiûànt. 

jSiepAera P. ^asA, for défendant. 

WAiLAOB, C. J. This suit is broughè to compél 'the défendant to 
surrender 102 bonds for $'500 each, iio-w held by the défendant, which 
purport to be the nejgotiable obligations of the corporation complain- 
ant, but whiéh, as is alleged, are not in fact the obligations of the 
complainant, but are unauthorized and fraudulent in&truments ex- 
ecuted and issued by one Bogert, some of them while he was the col- 
lector of Bergen county, and some of them after he ceased to be such 
oollector. 

Prior to 1876 the complainant had issued, pursuant to law, certain 
bonds known as "bouûty bonds," which were to become due July 
1, 1876, and upon which there would be then payable the sum of 
$362,800. By an act of the législature of New Jersey of April 5, 
1876, it was provided that the board of chosen freeholders of any 
county of the state might renew any loan for which bonds had there- 
tofore been issued by law, when the same might thereafter become 
due, by the issuing of new bonds for the loan in any part thereof . 
Such bonds were to be either coupon or registered bonds, in the dis- 
crétion of the board, and were to be numbered; and the coUector of 
the county was required to make a register of the number, dénomi- 
nation, date of issue, and time of payment in a book to be provided 
by the board for that purpose. The act provided ihat such bonds 
should be executed by attaching the seal of the corporation, and be 
signed by the director of the board and the clerk thereof, and be 
countersigned by the collecter. 

Under the authority of this act the corporation resolved to issue 
new bonds. Proposais for the purchase of bonds to the amount of 
$360,000 were invited by advertisement, and 800 coupon bonds for 
$500 each were lithographed and prepared for the signature of the 
proper oflficers, in blank as to the nàme of the payée and as to the 
time of payment, and having the signature of the coUector litho- 
graphed upon the coupons. Instead of selling the bonds at public 
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sale, however, the bonds were issued by the proper oiHcers from time 
to iime during the early summer of 1876, as they were needed to 
retire old bonds; some of them being sold and the proceeds uaed to 
pay off old bonds, and some of them being directly exchanged for 
old bonds. When thus issued the blanks were filled up and the bonds 
were signed and sealed. It was largely left to the coUector, Bogert, 
as the financiàl officer of the corporation, to negotiate the sale and 
exchange of the bonds, and to carry out the détails of the transac- 
tions. On several occasions a large number of bonds were signed by 
the auditor and clerk, to be filled out and countersigned by Bogert 
when he should hâve occasion to issue them. Bogert was entrusted 
with the custody of the seal, in order to affix it when he should 
require. Finally, at the suggestion of Bogert, the director and clerk 
affixed their signature to ail of the 800 bonds remaining undisposed 
of ; it being understood that no more should be issued by Bogert than 
were required to retire the old bonds, and that he should destroy the 
rest. 

As the finaneial officer of the corporation, Bogert had the control 
of its funds, and paid its current expenditures. He made the tem- 
porary loans for the needs of the corporation. In March, 1876, he 
made a loan of the défendant for the benefit of the corporation, but 
in his own name, and pledged as security $40,000 of the temporary 
certificates of the corporation. He continued to hold the office of 
collector until May 8, 1878. He died January 8, 1880. After his 
death it was discovered that the défendant held the bonds in suit, 
and that they had been fraudulently issued by Bogert, he having 
countersigned and sealed 102 more of the bonds which the director 
and clerk had signed than were required to retire the old issue of 
bonds. A difficult question of fact arises upon the proofs in regard 
to the time when thèse bonds were countersigned and issued by Bogert, 
but the conclusiçn is reached, although not without great hésitation, 
that 24 of the bonds were thus countersigned, issued, and ledged by 
him as securi*-y for loans with the défendant while he was the col- 
lector of the corporation, and that the remaining 78 were not counter- 
signed «r issued by him until after he had ceased to be collector. 

Upon thèse facts, although the défendant is a holder of the bonds 
for value, it must be adjudged to surrender them to the complainant. 
As to the 78 bonds countersigned by Bogert after he ceased to be col- 
lector, his signature as collector is a forgery, and the complainant is 
for that reason not liable upon them. As to the 24 bonds issued by 
Bogert while he was collector, a conclusion adverse to the défendant 
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is reaclied upon the constraining authority of Buchanan v. Litchfield, 102 
U. S. 2T8. Hère, as in that case, the bonds did not contain any récit- 
als to show that they were issued in conformity with the act of thé 
législature which empowered the municipality to create the obliga- 
tions. The act authorized the complainant to issue aew bonds for 
the spécifie purpose of renewing loans for which its bonds were then 
outstanding. The act did not require the new bonds to be exchanged 
directly for the old bonds, as bas been argued by counsel for the com- 
plainant; but it did limit and restrict the power of the officers of the 
municipality to the création of obligations for a specified object, and 
to an extent which was capable of ascerteinment. While the officers 
of the municipality were authorized in tîieir discrétion to sell the aew 
bonds and retire the old ones with the proceeds, if the holder of au old 
bond should refuse to exchange it for a new oûe; or if the new bonds 
could be sold at a premium ; or if, for any other reasons, it might be 
more désirable to sell the new bonds than to exchaùge them directly 
for old ones,^here was no method by which â puïohaser cdùld ascer- 
tain whether the officers of the county were acting within the limits of 
their authority or not. He might be able,^erhaps, to ascertain what 
was the amount of the old indebtedness by ôxamining the records of 
the municipality. If those charged with issuing the bonds kept the 
register required by law to be kept, he might, if permitted to inspect 
it, ascertain how many had been issued, but he could not know 
whether ail registered had been actually sold, or what sum had been 
realized from their sale. The officer charged with the duty of keeping 
a register of the bonds was the person directly entrusted with nego- 
tiating them, and could conform his register to suit his own fraud- 
ulent aims if so disposed. In short, a purchaser of the bonds was of 
necessity required mainly to rely upon the représentations and good 
faith of the officers to whom the issuing of the bonds was committed. 
Concededly the purchaser of negotiable securities which are issued 
by agents or officiais must assume the risk of being able to establish 
the authority of the agents or officiais to bind their principal ; but 
when the officers of a municipal corporation are permitted by law to 
put its obligations upon the market and dispose of them to purchasers 
under circumstances which preclude the purchaser from knowing 
whether the officiais are keeping within the exact limits of their duty, 
and he can only know that they are acting within the gênerai scope 
of their powers, there is no reason why a municipality should not be 
as effectually estopped by the acts of their agents as a business cor- 
poration or a private person would be under the same circumstances. 
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Now ît bas over and again been held by the fédéral courts that 
•wben tbese officers insert récitals in such bonds declaring them to be 
issued in conformity with the statute whicb authorizes the munici- 
pality to incur ihe obligation, a purchaser need go no furtber; he 
may rely'on the truth of the récitals, and the municipality is con- 
cluded by them. And so in this case, if the bonds contained similar 
récitals, the court would justify the purchaser in reposing upon them 
and the défendant would be protected. Where any logical distinc- 
tion can be found between the character and effect of a représentation 
made by the officiais in the bond ittelf, and one made by them outside 
the bond, and orally or by conduct to the purchaser, it is difficult to 
perçoive. What stronger représentation can be made than is attested 
by the faot that they hâve executed the bonds and put them in circu- 
lation, and thus by their officiai signatures and acts given them cur- 
réncy as valid obligations ? 

Nevertheless, the précise point was ruled adversely to thèse sug- 
gestions by the auprejiie court of the United States in Buchanan v. 
lÀtchfield. In that case the municipality was restricted in issuing its 
bonds to the création of an indebtedness which should not exceed 5 
per centum on the value of the taxable property of the corporation, 
to be ascertained by the last previous assessment for state and 
oounty purposes. The court say the extent of the indebtedness was 
a fact peouliarly within the knowledge of the constituted autho^ities 
of the city, which could not, with reasonable certainty, be ascertained 
from any officiai documents to which the public had access. But as 
the bonds did not contain récitals asserting them to be issued con- 
formably with' law, it was held a purchaser for value could not 
recover when it appeared that the restriction had not been strictly 
observed. Applying the rule thus enunciated, the défendant cannot 
rely upon its title as a holdef for value, and must surrender ail the 
bonds in suit. 

A decree is o^dered for the complainant. 
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DiCKTNSON ». Lamoillb County Nat. Bank and others. 

(Cirmit Court, B. Vermont. July 14, 1882.) 

MOETGAGE— FOBECI/OSIIKE — RiGHTS OF ATTACHUTG CbBDITOB. 

An attaching créditer, on an attachment made before proceedings tofore- 
close, is a proper party to the proceedings, and is net bound by the decree unless 
made a party to the suit, and he acquirés a right to redeem the mortgage or 
submit to be foreclosed ; but where neither he nor the debtor redeems, he losea 
, his right and it is foreclosed as to him, and he is not entitled to the beneflts of 
any agreement made by the debtor affecting the decree. 

In Equity. 

William H. Dickinscm, for oratorj 

Philip K. Gleed, for défendant. 

Wheelee, D. J. This cause bas been submitted on bill, answere, 
replication, proofs, admission of facts, and briefs. Prom the plead- 
ings, proofs, and admission it appears that the orator -was the owner 
of a note against one Griswold, on which suit was brought in the 
name of the défendant Heath ; and among other real estate of Gris- 
wold a fann was attached subjéet to a mortgage to one Wheelock, 
then being foreclosed; that subséquent to the attachment a final 
decree of foreclosure was entered that unleSs the mortgage debt 
should be paid in instalments, at certain times flxed, Griswold and 
ail persons claiming under him should be foreclosed and forever 
barred of ail equity of rédemption in the premises; that afterwards 
Griswold became largely indebted to the défendant bank, and af ter 
paying ail the instalments of the foreclosure but the last two, executed 
a mortgage to the bank of ail the real estate to secure that indebtèd- 
ness; that at the solicitation of Griswold, and for the purpose Of 
aiding him, the bank entered ihto an agreement in writing with him/ 
by the terms of which, in considération of certain payments made 
and to be made at specified times by him, the bank agreed to assign 
ail its claims and securities to the attomey of Griswold, and in case 
it should become the owner of Wheelock's decree to assign that also, 
on payment of what the bank should pay for it, with interest, and that 
in case the several sums should not be paid by the time stated the 
bank assumed no obligation by the contract; that the bank paid the 
amount of the instalments due to Wheelock and took the decree. 
The flrst payment to be made by Griswold under the agreement was 
aftèr the expiration of the time of rédetaption in the decree. Gris- 
wold made a part of the pàymentsj but not ail 6f them, and flnaliy 
the bank took possession of a.11 the premises and sold them to thé 



748 FEDERAL EEPOSTEE. 

défendant Hendee, who sold one-half and afterwards the other to the 
défendant Paige, who paid a large part of the purchase money, and 
more than the amount of the Wheelock decree paid by the bank, 
without any notice or knowledge of the agreement between the bank 
and Griswold. Judgment was recovered in the suit in the name of 
Heath agaînst , Gris-wold, and the land covered by the decree was 
levied upon subject to the Wheelock mortgage, appraised at the 
amount due on the last two instalments, and set out to the creditor 
in satisfaction in part of the judgment. This bill is brought by the 
orator as équitable owner of the judgment, and of the right to the 
land set off to satisfy it to redeem the land from the Wheelock mort- 
gage. There is no question about the regularity of the foreclosure 
proceedings, or of the judgment, or of the proceedings in levying 
upon and setting out the land to the creditors, nor as to the right of 
the orator to the judgment and its. avails. The sole question is as to 
the right to redeem. , 

As the foreclosure proceedings ,were pending against Griswold when 
bis right was attached, Hea,tb and the orator, in whose right the 
attachment was made, were affected by them the same as if they had 
been made parties to them. Story, Eq. §§ 405, 406. The attach- 
ing creditor, if the attachment had been made before the commence- 
ment of the proceedings to foreclose, would hâve been a proper party 
to the proceedings, and would not hâve been bound by the decree 
without being made a party. CJiandler v.Dyer, 37 Yt.3é5; Gen. St. 
Vt. 1878, p. 841. The proceeding by attachment was in invitum, 
and by it the orator; through Heath, acquired a right in dépendent of 
Griswold to redeem the mortgage, and by the decree he became bound 
to redeem it according to the decree, if he would save his right to the 
çquity of rédemption acquired by the attachment. Griswold had the 
right to redeem or not as he might be able or see fit; the orator had 
the right to redeem or not ashe might see fit. If either redeemed it 
would be redeemed, and respective rights would, take place accprd- 
ingly; ai;d if neither redeemed both wQuld be foreclosed. i Neither 
did redeem, and their respective rights became affected accordingly, 
except as varied by other cixcijmstances. It is claimed by tjie oràtqr 
that the agreement to take what the. decree cost, after its expiration, 
opened the decree as to ail parties. It is probably true that it did 
open the decree as to Griswold. Jt substituted, a new agreement of 
the parties, in place of the dçcree, By that agreement, if he.p^id, 
he,iwas to h^ve the pren;iises. 'That was like . the agreement ^n.the 
original mortgage, by which, if he paid, he was to hâve thepremises. 



mCKlNSON V. LAMOILLB OOUNTY NAT. BANK. 74^ 

The original mortgage had to be foreclosed to eut off his rîght to 
redeem that, notwithstanding his failure to pay, and this agreement 
might hâve to be foreclosed anew to eut off his right to redeem, not- 
withstanding his failure to pay accordiiig to that. Cooper v. Cole, 38 
Vt. 185. 

The question remains, however, whether this agreement made with 
Griswold would open the decree as to the orator, who had no part in 
making the agreement. Had Griswold redeemed, the mortgage would 
hâve been removed from the estate and left it free as to that for the 
orator to levy upon ; but that resuit would bave f oUowed from the fact 
of the rédemption and not from the force of the agreement. Had the 
orator redeemed the decree, he could bave stood upon it in his own 
right. Wheeler v. Willard, 44 Vt. 640. As no one redeemed ît, he 
lost his right; it was foreclosed as to him. ,Âs a, further foreclosure 
was made necessary only by the agreement, it would only be neces- 
sary as against the parties to the agreement. The new agreement 
was made with Griswold for his own benefit ; the orator had nothing 
to do with it, and shows no ground for ciaiming that it was for his 
benefit, or for ciaiming the benefit of it. And further, if it could be 
said that as the orator is bound by the decree under Griswold, he 
should be entitled to the benefits of the agreements of Griswold affect- 
ing the decree, it would bave to be said still further that, if he would 
take Griswold's agreement to stàiid upon, he must take it in ail its 
parts as Griswold made it. Griswold was foreclosed, except for the 
effect of the agreement. He acquired np right to redeem 'except by 
the terms of the agreement. Bhould he bring a bill to redeem, it 
would hâve to be founded on the agreement. The orator càn bave 
no greater right than that. But hé bas not brought his bil!, and does 
notby it offer to redeem accoïding to that. He olaims the right to 
redeem that pârcel of the whôle, and to bave the benefit of that, part 
of the agreement and let the rest go. Snch a resuit would be highly 
inéquitable. Still further, this purely équitable right tp redeem can- 
not in equity be enforced against the purchaeers of the légal pstate 
without notice. The bank had the full légal title appearing of record, 
and had possession at the time of Hendée's purchase. This agrge- 
ment did not appear of record. The proof not only fails tp show th^t 
Hendee had heard of it, but shows afiBrràatively that he bad ijot heai^d 
of it. The orator, therefore, bas no right to. redeem against hinq^Anà 
his grantee. • '^i; 1:^; 

Let a decree be entered dismissing the bill, with cost&« • .] q- ; J 
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BiiAiB and others ». Chicago & Pacifio E. Co. 

{Circuit Court, 2f. J). Illinois. July 7, 1882.) 

Rédemption from FoEHCLostrKB Bale — Clehk's Commissions. 

The rule of the fédéral court requiring a party redeeming real estate, which 
has been sold under a f oreolosure decree, to pay 1 per cent, commissions to the 
clerlî, on the amount paid into court for the rédemption of the property, in 
addition to the amount, with the preacribed interest thereon, going to the pur- 
chaser, is in accordance With section 828 of Revised Statutes, and is not in 
dérogation pf the right of rédemption given by the state law. The right of 
rédemption given by the state law mast be permitted in the fédéral court, sub- 
ject to the act of congress fixing the amount to be paid to the clerk on ail 
moneys received, kept, and paid out by him in pursuance of any statute or 
under any order of court. 

Larncd (f Lamed, for complainaht. 

Harlan, Justice. This court, Bome time back, adopted, and entered 
of record, rules in regard to the Rédemption of property from sales 
under decrees in chanbéry. One of tàese rules is in thèse words : 

"Any défendant in the suit in which such decree is entered, his heirs, admin- 
fstrators, or assigns, or any person intereated through or under the défendant 
in the premises so sold, may witliin 12 months from said sale redeem the real 
estate sô sold by paying to the purchaser thereof, his heirs, executors, or 
assigns, or to the clerk of the court for the beneflt of such purchaser, his exec- 
utor, administrators, pr, assigns, the sum of money for which said premises 
were M»ld or bid off, with întérest àt tbe rate of 10 per cent, per aunUm froin 
the date of such sale; and in caae such rédemption is made by payment of the 
money to the clerk, the person so redeeming shall also pay an additional sum 
of 1 per cent, on the amount so paid in<Âs the clerk's fee for receiving and 
disbursing said redemptio.a money ; and the clerk, on receiving said rédemption 
money, shall at once deposit the same in the registry of the court." 

A similar rule exista when thé rédemption is made by a creditor of 
the défendant who may be entitled under the law to xedeem. 

The property of the défendant was sold under deed of foreclosure 
for $916,100. The purchasers of the property refusing to accept the 
rédemption money, the railroad company was required to pay and 
did pay to the clerk of this court $1,012,392.85, being the amount of 
îhe sale, with 10 per cent, interest from the date of sale, as required by 
the local statute, and 1 per cent, on the purchase money and interest, as 
required by the before-mentioned raie. Subsêquently, and af ter the 
expiration of several days, the elerk, under the order of the court, 
paid out of the fund to the purchasers of the property $1,002,369,19, 
being the purohase moneyand, interest, leaving incourtj of thefiind, 
the sum of $10,023.60. 
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The Company now prôsents its pétition asking that tne oalancetif 
the fund in court, $10,023.66, be paid over tp it. 

Held, the pétition of the coiopany rests upon tbe gronnd that the 
court had no power, by rule or otherwise, tp require a party exercis- 
ing the right of rédemption given by statute to pay anything more 
than the purcbase money, with the presoribed interest thereou. But 
in this view the conrt does not conoar. 

The statutes of the United States provide that "for recelving, keep- 
ing, and paying out money in pnrsuance of any statute or order of 
eourt there shall be paid to the clerk 1 per cent, of the amount so 
received, kept, and paid." Eev. St. 828; 10 St. at Large, 163-16,7. 

The mies in question were made with référence to the décision of 
the suprême court of the United States in Brine t. Iru. Co., which, 
reveraing the long>established practice in this .court, ruled that the 
right of rédemption given by the statutes of Illinois constituted a 
rule of property to be respected alike in the fédéral and state courts 
in cases of décrétai sales. The lavr of the state prescribed the mode 
in which rédemption might be effected, and it was deemed necessary 
that this court should make irules upon thé subjeot in confoirmity as 
near as might be with the rules goveming the courts of the state. 
The rules in question were doubtless also made with référence to the 
statutes of the United Stàtëë flxing 1 pér ceiltuni aâ the amount 
to be paid to the clerk on money recelvéd, kept, and paid put by him 
in pursuance of a statute or an order of court. Ând 4^t statute, it 
may be observed, giving this 1 per centum, is to be construed in con- 
nection with other provisions which require thé clerk tp report to the 
attomey gênerai semi-annually ail fee^ and émoluments oi any kind 
by him received, and which limit the amount to be retained by him 
for his Personal compensation in any one yéar to thé sum of f 3,500. 
Ail above that sum is to be accoùnted for by him to the Urtited States. 
It is not perceived why, upon money paid to the clerk of the court 
for the purpose of redeeming property sold, and by him kept aajd paid 
out, the statutory commission iof,l ,peir centi shall not be allowed as 
well as upon pther moneys received, kepti and paid out by him under 
order of court. This case seems to be emhraced by the language of 
the statute, and the rule of court is oïdy iii furtherance of the objecta' 
intended to be accomplished by ît. The amount so paid to the clerk 
by the party redeeming may be regarded not only as a part of the 
costs of the litigation to be paid by the losiçig party, but alsp ,as part 
of the necessary costs and expenses, iiicurred in carrying on tbe busi- 
ness of the court, and is tp be accouuted fpr tp the , govenimçnt. 
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That the right to redeem is a statutory right given by the state does 
not affect the question. The purchaser of the property could not be 
required to pay the commissions of the clerk, since, under the statute, 
he was not obliged to surrender the property and the benefit of his 
purchase unless he received the full amount of his bid and interest 
thereon. The only mode, therefore, to obtain the per cent, which 
the statute in express words allows on ail moneys received, kept, and 
paid ont by the clbrk was to require payment thereof by the losing 
party — that is, the party redeeming. 

In brief, the duty ôf thé èourt to allow the rédemption given by 
the State law must be diSchârged, subject to the provision of the aot 
of congress' fixing the àinount to be paid" tô the clerk on ail moneys 
received, kept, and paid out by him' under order of court. 

The pétition is denied. 



CoDKTT OF Tazbwelii ». Paemebs' Loan & Teust Co. 

[Circuit Court, N. D. minoi». July7, 1882.) 

1. BTOCKHOIiBBBB— RiOHT TO SUB THEIR GO^I-OBATION. 

A county, as stockholder in a railroad company, brought suit against the 
Company. Hdd, on demurrer, that where tHe bill shows a condition of things 
touching the control of the corporat'è afEairs of those entrusted with their act- 
ive management, as would hâve rendered a formai application to the board of 
directors tp bring the suit an idle ceremony, a case is presented requiring the 
défendant tb answer. 

2. FOKECLOSURE— Fraud — SuTT TO Set Àside DBCnEE. 

A ruling in a foreclosure suit, denying the pétition of stookboldera to be 
made parties, in a foreclosure suit brought against their corporation, is uot a 
bar to au independeut suit to set aside the decree for fraud. 

J. S. Cooper, for complainant. 

G. W. Cothran, for défendant. 

Hàelan, Justice, {orally.) It may be true, as was intimated or sug- 
gested in orul argument, that this suit, if prosecuted to a conclusion 
after issue joined, canriot possibly resuit in any practical advantage 
to the complainants. Of this the court cannot now judge, nor can 
it regard éuch considérations under the allégations of the bill to which 
demurrers hâve beén filed. Taking those allégations to be true, as 
upon demurrer must be done, a case is presented requiring the dé- 
fendants to answer. It is contended that the complainants, as stock- 
holders in the railroad company, do not show any right in thernselves 
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to commence and carry on such a suit as this, and that the sole right 
to sue on account of the matters set eut in the bill is in the corpo- 
ration itself . In support of this view the court is referred to Hawes 
V. Contra Costa Water Ce, decided at the last term of the suprême 
court of the United States. Upon re-examining the opinion in that 
case it is seen that the right of a stockholder to sustain a suit in his 
own name, upon a cause of action existing in the corporation itself, 
will be recognized when the suit relates to a fraudulent transaction 
"eompleted or contemplated by the acting managers in connection 
with some other party or among themselves, or with other shareholders, 
as will resuit in serions injury to the corporation, or to the interests of 
the other shareholders." After enumerating other cases in whicH the 
right exists in stockholders to sue, the suprême court says : "Possibly 
other cases may arise in which, to prevent irrémédiable injury or a 
total failure of justice, the court would be justiûed in exercising its 
powers." The bill, it is true, does not show any formai application 
to the board of directors that action be takeii in the name of the cor- 
poration to redress the wrongs alleged to hâve been done complainants 
and other stockholders. But it does show a condition of thing? touch- 
ing the control of the corporate affairs by those entrusted with their 
active management as would hâve rendered such a formai applica- 
tion an idle ceremony. Under the circumstances detailed in thè bill» 
the existence of which must, on this hearing, be assumed, and in view 
of the injury which might hâve resulted f rom delay in suihg, it was 
not reasonable to require such previous application, to be made to the 
board of directors. Hawes v. Contra Costa Water Co. supra. 

Upon the argument of this case attention was called to the fact 
that thèse stockholders had petitioned to be made parties in the fore- 
closure suit, and that upon the showing there made the pétition was 
denied by the circuit judge. The évidence upon which the court 
acted in passing upon that pétition is not before the court on thèse 
demurrers. Besides, the ruling there is not a bar to an indépendant 
suit to set aside the decree for fraud. The présent action ôf the 
court must rest on the allégations of the bill. Assuming them to be 
true, the demurrer must be overruled. 

See Hawes v. Contra Costa Water Co. 11 Fed. Eep. 93, note. 
v.l2,no.9— 48 
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Sawyeb V. Pabish op Concordia..* 

(Circuit Court, W. D. Louiiiana. June, 1882. ' 

1. JDRISDTOTIOIÎ— FEDERAL QUESTION. 

When there is a faieral question involvçd in the suit, the circuit court haa 
jurisdiction, under act of March 3, 1875, without regard to the citizeuship of 
the parties. 

2. MtTKICIPAI. COHPOBATION— COIÎTRACT — ReMBDT. 

Wlien a municipal corporation bas made a contract during the existence of 
a State law wMch provides an adéquate remedy by compulsory taxation through 
the courts, that remedy is a vital élément of the contract. 

3. OONTBACT — StATUTE IMPAIEINO OBtîOATION OF. 

The subséquent repeal of that law, and the adoption of a new constitution 
prohibiting the levy of .any jjudgment taz and Umiting ail taxation to the cur~ 
rent support of the local government, wonld, if valid, impair the obligation ol 
Buch a contract. 

4. SamE— StATXJTBS UKCONSTrrXJTIONAL.' 

The invalidity of such enactments must be deoreedby any court trying. fluch 
a case before. a jpdgmpnt enforcing the contract by the original remedy of a 
judgment tax can be réndered. 

5. Bamb. 

Buch invalidity is the resuit of a violation of section 10, art. 1, Const. U. 8., 
alone, and a suit to enforce the contract through that article is a suit "arising 
tinder the constitution of the United States." 

€. JUBISDICTION— CONCUREBNT. 

Though the plaintifl could Sue in the state court, and could obtain full relief 
there, yet he can resort to the concurrent junsdiction of the circuit court. 

■7. BAME— FEDERAL CotJRTS. 

The jurisprudence of the state courts, construing the eflfect of said section 
upon state lavs and constitutional articles, whether holding the latter vâlid ôr 
invalid as impairing the obligations of anteriot con tracts, cannot détermine tha 
iurisdiction of the fédéral courts. 

6. Samb— Jtjrismction, on what Dbpbîtds. 

The jurisdiction of the latter cannot be vested or divested by the character 
of the defence made, but dépends upon the issues Iraised by plaintifl's pétition, 
and necessary to be determined to afiEord him adéquate remedy. 

9. Bamb— Act op 1875— Quert. 

Does not the original jurisdiction of the circuit courts, as enlarged by act ot 
March 3, 1875, extend to ail cases involving over $500, which could bavé béén 
carried, under former aots, to the suprême court on writs of error from state 
courts î 

10. PiEADiKa— Exception to Jurisdiction. 

An exception to the jurisdiction admits, for the purposes of the trial of that 
plea, ail the facts alleged in the plaintifl's pétition. 

W. W. Farmer, for plaintiff. 
Boatner é Liddell, for défendant. 

*Reported by W. W. Farmer, Esq., of the Monroe, La., bar. 
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BoARMAN, B, J. The plaintiff, a lawyer and citizen of Louisiana, 
sues the parish of Concordia for $27,000, claimed to be due to him 
because of certain professional services rendered the défendant, in 
pursuance of a conditional con tract of date December, 1872. He 
allèges that he completed his part of the agreement before October, 
A. D. 1879, and that on the happening of the suspensive condition 
his contract became absolute and indef easable ; that by opération of 
law his contract bas a rétroactive efEect, and takes date with the 
agreement — December, 1872. At that time he allèges the existence 
of two statutes of the state which gave him remédies for the légal 
and effectuai enforcement of his contract, to-mt, the aet, No. 69, A. 
D. 1869, and section 2743, Eev. St. 1870. 

The act. No. 69, provides substantially as foUows : That the judge 
rendering^a judgment against any parish shall order the tax-assessing 
officers of the défendant parish to assess a spécial tax in amount 
sufiBcient to pay the judgment créditer ; that said tax shall be forth- 
■with coUected and held as a spécial fund for the benefit of such 
creditor, and shall not be otherwise diverted; provided there are no 
other funds subject to such judgment in the parish treasury. The 
act, or section 2743, authorized the parishes intthé state to levy and 
coUect such taxes as may be deemed necesBarj^ by parish authorities 
to def ray the expensés of the local governmenti ; 

Having cited thèse two acts, he allèges that act No. 96, A. D. 
1877, repealed them. This act îlimits the power of the parish so 
that not more than 10 mills can be collected for any purpose, and 
repeals ail gênerai laws authorizing the levy of any spécial or jtidg- 
ment taxes. In addition to the repealing statutes, he allèges that 
article 209 of the state constitution of 1879 limits the parish tax to 
1 per centnm on the aSsèssment, and that the sum annually col- 
lected in the parish is used and needed for the alimentary purposes 
of the parochial govemment, and will furnish nothing -with which to 
pay his claims; that said parish bas no funds on haud, and no prop- 
erty subject to seizure. 

He allèges that the powers and remédies the courts of the state 
had and would bave eiercised, under act No. 69 and section 2743, 
for the enforcement of the obligation of this contract, hâve been 
destroyed and taken away by the ènactment of the subfeequent acts 
and article of the state constitution ; that thèse, acts, No. 69 and sec- 
tion '2743înoip repealed, entered into and T^fêre vital éléments in his 
contract; that the state bas by thèse subseqaent jepealing laws 
impaired the obligations of his contract, contrary to article 1, § 10, 
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of the constitution of the United States. He avers that his suit 
arises under the constitution of the United States. Défendant dé- 
nies the jurisdiction of this court. His motion is now under consid- 
ération. 

He urges that "plaintiff and défendant are citizens of the same 
state, and that plaintiff's demand and alleged contract, if any exists, 
can be enforced in the courts of the state of Louisiana under act No. 
69, A. D. 1869; that said act, and remedy therein provided, was not 
repealed by act No. 96, 1877, nor by the provisions of the constitu- 
tion of 1879. 

After stating so mnch by way of denying jurisdiction, he adds in 
his motion that "it is the well-settled jurisprudence of the state that 
thèse repealing acts and article of the constitution do not aflfect the 
remedy or rights of parties under contracta entered into, as plaintiff's 
was, before the passage of act No. 96, 1877, or before the constitu- 
tion of 1879." To sastain the suggestions in his motion he cites a 
number of cases reported in the Louisiana Eeports. They will be 
noticed latér. Defendant's objection to this court's jurisdiction, if 
confined to the suggestions in his motion, is very limited, and if the 
question was tried onian admission of ail he says, it is doubtful if any 
circuit court would refuse jurisdiction to try plaintiff's suit since the 
passage of the act of congress of March 3, A. D. 1875. 

He dénies that act No. 69, so far as it affects the légal rights of 
the plaintiff claiming, as he does, under a contract, has been re- 
pealed; that the state courts, while allowing the repealing act of 
1877 to fatally affect aU persons not claiming under an anterior con- 
tract, will protect plaintiff from any loss of rightt or remedy in consé- 
quence of the repeal. 

The fact of the repeal cahnot be denied. The act. No. 69, cer- 
tainly did exist a» an operative law in A. D. 1872, and it is equally 
clear that act ^No. 96, of 1877, destroyed the remédies and powers 
under act No, '69, 18 6 9^ and section 2743 of Eevised Statutes. The 
act, No. 96, 1877, limits and greatly reduces the per centum of tax- 
ation that the parish of Concordia could coUect when plaintiff enlêred 
into his contract wîth défendant. The municipal lav? of the state 
which binds the parties to perform their agreement constitutès the 
obligation of a contràoti Thèse laws, existing at the time of the con- 
tract, must govern and control the contract in every shape in -which 
it is intended they should bear on it, whether they affect the validity 
01 construction of the contract. 
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The jurisdietion of this court cannot be tested, as it applies to this 
case, by the jurisprudence of tbe state courts, however much in the 
cases cited they may bave sougbt to restrain the effect of the state 
statutes enacted subsequently to the date of plaintiff's contraot. 
The state courts, of course, bave ample power to try this case, or any 
other suits involving an interprétation of their statutes or constitu- 
tion, and before the act of Marcb 3, 1875, had original jurisdiction 
over such cases as this, to the exclusion of the fédéral courts. It is 
now conceded that that act is constitutional, and that congress in- 
tended under its opération to extend to the circuit courts of the 
United States ail the judicial power which congress could, under the 
constitution, confer on such courts. The act enables this, court to 
try, concurrently with the state courts, ail suits of a civil nature^ at 
common law or in equity, involving over $600, "arising under, the 
constitution or laws of the United States." Before the passage of 
the act of 1875 tbe supi-eme court only could, lynder its appellate 
power, examine and revise the décisions of the higbest state courts 
when they, in a final judgment, passed on a "title, right, privilège, 
or immunity, specially set up or claimed by either party under the 
constitution of tbe United States." 

In such casés, when the judgment was against the title, right, or 
privilège, tbe cause could go up on writ of error to the suprême court. 
Now it is no longer necessary, in order to reach the fédéral court, 
that a suitor, setting up any such rigbt or privilège, should begin bis 
action in the state courts. Such a right, privilège, or immunity 
makes up a fédéral question, and if bis suit involves such a question 
be may begin it in this court. , . 

Tbe act of March 3, 1875, made sonie radical changes in tbe prac- 
tice and jurisdictional powers of the circuit courts. The effect and 
extent of tbe change bas not been fuUy realized, nor bas tbe act, as 
yet, been comprehensively interpreted by the suprême court. One 
of the objecta of the act, obyiously, was to open tbe circuit courts to 
suitors claiming rigbts under tbe fédéral constitution and, laws, and 
to enable such litigants to reach the courts of the United Stateg with- 
out the tedious and oftentimes difficult process of an appeal on writ 
of error to the suprême court. May it not bea fact that ail suits 
involving a fédéral question, which, prior to tbe act of 1875, could 
bave been taken up on writ of error frbm tbe state courts of last 
resort to tbe suprême court, may now be filed and tried originally in 
ihe circuit courts? Certainly the counsel f^yoring this motion bas 
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fallen far ehoït in bis estimate of the changes made by this act of 
1875. ' 

It must be admitted as true that plaintiff entered into the contract 
as alleged; that act No. 69, giving him certain remédies, and section 
2743, Eev. St., existed at the date of his agreement ; that the act. 
No. 96, 1877, and article 209 of state constitution, repealed the two 
statutes. No. 69 and section 2743. The motion to the jurisdiotion 
cannot put at issue thèse facts as plaintiff allèges them. The con- 
stitution of the United States prohibits thô impairment of the obliga- 
tion of a contract. It does not, in such a way, protect the obligation 
of an ordinary debt. 

If his cause of action was to enforce the collection of an account 
or an ordinary debt, theù the allégation that certain laws affecting 
his remedy had been repealed would not présent a fédéral question. 
His right to sue in this court attaches at once if he bas presented 
such a question. It must dépend on the subject-matter of his suit. 

In Osbom v. Bank, 9 Wheat. 824, the court says the right to sue 
"is anterior to the defence, and must dépend on the state of things 
when the action is brought." Can his right to sue dépend on any- 
thing else? If the jurisdiction dépends on or could be ousted by the 
character of the defence, or was limited by the déniais in defendaut's 
answer,,should he file one, or by the matter or facts he should choose 
to put at issue, then it is «.pparent that the ingenuity of counsel 
■would hâve much to do with confirming or denying jurisdiction. If 
it depended on the jurisprudence of the state courts, on similar issues 
to those involved in the case at bar, the power in this court to try 
èuch cases as this one would often rest on the opinions of the state 
judges. In this connection, it was suggested that defendant's an- 
swer, when filed, might admit the exécution of the contract agree- 
ment, and put at issue only the question of performances on Sawyer's 
part. Then, on this limited issue, no fédéral question would hâve to 
be passed on, adversely or otherwise, by any court trying the case, 
This suggestion is answered in case of Railroad v. Mississippi, 102 U. 
S. 140, and in a number of cases of récent date. In the case noted 
the court said, speaking of the matter of jurisdiction : 

"It is not sufflcient to exclude the jurisdiction of the judicial powèr of the 
United States from a pacticnlar case that it involves questions which do not 
st ail dépend on the constitution or laws of the United States, but vi^hen a 
question, to which the judicial power is extended by the constitution, forms 
an ingrédient of the original cause, it is within the power of congress to give( 
the circuit court jUriBdictîon, although dther questions of fact may be involved 
in it." 
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In Mayor y. Cooper, 6 Wall. 263, the court/ discussing tlie same 
questioBj eaid: 

"Nor is it any objection tîiat questions are involved whicli are notât ail ot a 
fédéral character. If one of the latter exists — ^if there be a single such in- 
grédient in the mass — ^it is sufficient. That élément is décisive upon the aub- 
ject of jurisdiction." 

Chief Justice Waîte, in the case ùî Gold Washing & Water Co, v. 
Keyes, 96 U. S. 203, said: 

" The suit must, at least in part, arise ont of a controversy between the par- 
ties in regard to the opération and efleot of the constitution or laws upon the 
facts involved." 

In Oshorn v. Banky 9 Wheat. 822, it is said the case airises under 
the constitution when "the title or right set up by the party may be 
defeated by one construction of the constitution or laws of the United 
States, or sustained by the opposite construction." 

It is clear that a fédéral question, or the ingrédient of one, would 
not bave to be passed on if plaintiff was suing on an obligation 
growing out of a debt or an account. But he sues on a contract, and 
invokes the protection of the constitution; and it seems that no 
exigible iudgment oould be giveu in bis favor on any of the issues 
involved, unless the court pronouncing judgment sbould construe, 
one -way or another, the article of the constitution prohibiting the 
impairment of the obligation of a contract. The repealing acts and 
article of the state constitution, which hâve impaired his remédies, 
must be annuUed and put at naught, so far as they affect anterior 
contracts, before any exigible judgment ,can be given to plaintiff. 

The original cause of action consista of a démand |or the enforce- 
ment of the contract, and of ademand for and exigible judgment for 
the money due him. The "title or right. he sets up for such a judg- 
ment eannot" be passed on without recognizing an existing "contro- 
versy between the parties in regard to the opération and eflfect of the 
constitution or laws upon the facts involved." Unless an exigible 
judgment can be obtained, his suit in the state court would be an 
idle formula and a vain ceremony. Execution is the very liipe of a 
judgment ; and now, under the act of 1876, he bas a right to go into a 
court that bas the power to give him an exigible judgment on ail 
parts of his claim, if well fouhded. 

The Louisiana< cases cited by defendant's counsel show the ex- 
istence of a distinctive constitutional question in this case. In the 
case of Folsom v» City of New Orléans, 32 La. Ann. 714, the coiirt said, 
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speaking of the repealing act, No. 96, 1877, and of the effect of article 
209, state constitution, that "no court has the right to question the 
validity of any article of a state constitution, except on the ground 
that it violâtes the constitution of the United States." 

In the other cases the same principle was announced, and in ail 
the cases the court held that act No. 69 was repealed, and that act 
No. 96, 1877, and article 209, would be valid against everybody but 
for the restraining effect which this construction of the paramount law 
exercised upon the validity of the act. No. 69, and article 209. In 
ail the cases cited it is apparent that the state court was constrained 
to recognize the existence of a constitutional question, and to give 
judgment accordingly. In ail of thèse suits, where a contract was 
establishod, the courts protected the.claimants, on the ground that, 
in their opinion, the statute of 1877 and article 209 of state consti- 
tution violate the constitution of the United States. Plaintiff can, 
if be chooses, institute his suit in tfae state court, and aU the élé- 
ments of the cause of action, if wellfounded, could bô sustained by 
an exigible judgment; but it is equally as clear to me that no exigi- 
ble judgment could, im any court, state or fédéral, be given to him, 
unless the laws of which he complains as affecting his remedy are 
declared void, as against him, because of their repugnancy to the 
constitution of the United States. 

I think the jurisdiction of this court covers the subject-matter of 
his suit. 

Motion overruled. 

NOTE. 

FEDERAL Questions. Where there is a fédéral question involved, the cir- 
cuit court has jurisdiction vithout regard to tlie citizensliip of tlie parties. 
Wilder v. Union Nat. Bank, 12 Chi. Leg. News, 75. See Wiggins' Ferry Oo. v. 
Chicago & A. R. Co. 11 Ped. Ebf. 384; Qreen v. Klinger, 10 Fed. Rep. 692, and 
note. Tlie United States court is tiie final arbiter of constitutional construc- 
tion, and cpngress may invest it with the power to construe any constitutional 
law, {Van Horne v. Borranee, 2 Dali. 304; Martin v.ffunter, 1 Wheat. 304; 
Cohensv. Virginia, 6 Wheat. 264; AUeman v.Booth, 21 How. 606; S. C. 3 
Wis. 1 ; The Mayor v. Cooper, 6 Wall. 247 ;) but for its power to extend to a 
constitutional question it must be in- a case at law or in equity, {Cohens v. 
Virginia, 6 Wheat. 264.) The power of the TJnited States court extends over 
statutes, whether passsed by a state législature or by congress, whicli are 
claimed to be in contravention of the constitution of the United States; but 
not to statutes claimed to be void under a state constitution, {Calder v. Bail, 
3 Dali. 890; Marhury v. Madison, 1 Cranch, 137; Bartmouth Collège v. 
Woodward, 4 Wheat. 518; Wiggins' Ferry Co. v. Chicago é A.R. Co. 11 Fed. 
Rep. 382 ;) and the objection must not be doubtful, (Z7. 8. v. Jackson, 3 Sawy, 
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59; People y. Brinkerhoff, 68 N. T. 259;) but the act must be clearly sub- 
versive of the constitution, {Turner v. Altham, 6 Neb. 54; Central C. R. Co. 
V. Twenty-TMrd Street R. Co. 54 How. Pr. 168 ; Remington v. Park, 50 Vt. 178.) 

Obligations of Contract. The obligation of a contract is that which 
requires the performance of the légal duties imposed by it, {Blaunv. State, 
39 Ala. 353 ;) and consista of that right or power over his will or action which 
a party by his contract confers on another, (Ogden v. Saunders, 12 Wheat. 213; 
Lapsley y.Brashears, 4 Litt. 47;) and includes everything within its object 
and scope, {Sturges v. Crouminshield, S Wheat. 122; Bronson v. Kinzie, 1 
How. 311; MoCracken v. Hayward, 2 How. 608; Blair v, Williams, 4 Litt. 
34; Blanchard v. Russell, 13 Mass. 1.) It does not inhere and consist in the 
contract itself, but in the law applicable to the contract, (Edwards v. Kearzey, 
96 U. S. 595 ; Bronson v. Kinzie, 1 How. 311 ; MoCracken v. Hayward, 2 
How. 608;) and laws relating to the validity, construction, discharge, and en- 
forcement are a part of the contract, {Edwards v. Kearzey, 96 U. S. 595 ; 
Von Hoffman v. Quincy, i Wall. 535 ; MoCracken v. Hayward, 2 How. 608 ;) 
the validity, construction, and remedy being part of the obligatioa, {Qreen v. 
BiddU, 8 Wheat. 1; People v. Bond, 10 Cal. 570; Story v. Furman, 25 N. Y. 
223; Walker v. Whitehead,16 Wall. 314.) The obligation of a contract com- 
mences at its date, {Blair v. Williams, 4 Litt. 34;) and dépends on the laws in 
existence when it is made, {Robinson v.Magee, 9 Cal. 84; Johnson y. Bunaan, 
3 Mart. 531; West. Sav.Pund v. Philadelphia, 31 Pa.St.l75; Wood v. Wood, 
14 Bich. 148; Smith v. Cleveland, 17 Wis, 556;) and continues until the debt 
is paid, or the act performed, {Baily v. Gentry, 1 Mo. 164; Forsyth y.Marr 
hury, E. M. Charl. 324;) and extends to future possessions, {Edwards. y. 
Kearzey, 96 U. S. 595.) The obligation of other things than contracts is not 
within tbe proteeting clause of the constitution, {Ogden v. Saunders, 12 Wheat. 
213 ; Robinson v. Magee, 9 Cal. 84 ; Blair v. Williams, 4 Litt. 34.) 

Impairment or Obligation. To impair means to alter so as to make the 
contract more bénéficiai to one party and less to the other than by its terms 
it purports to be. Bailey v. Gentry, 1 Mo. 164. The impairment is not a ques- 
tion of degree, manner, or cause, {Qreen v. Biddle, 8 Wheat. 1 ; Planters' Bank 
V. Sharp, 6 How. 301 ; S. C. 12 Miss. 17; Walker v. Whitehead, 16 Wall. 314; 
S. C. 43 Ga. 538; Von Hoffman v, Quincy, 4 Wall. 535; Gault's Appeal, 33 Pa. 
St. 194; Fanisworth v. Reeves, 2 Cold. 111; Winterv.Jones, 10 Ga. 190;) it 
cannot be impaired in the remotest degree, {Green v. Biddle, 8 Wheat. 1 ; Von 
Hoffman v. Quincy, 4 Wall. 535.) Where a contract is discharged, {Farmers' 
& Mech. Bank v. Smith, 6 Wheat. 131,) or where it is destroyed, {Robinson v. 
Magee, 9 Cal. 84,) or an essential part is annulled, {New Jersey v. Wilson, 7 
Cranch, 164,) or partially rescinded, {Grinnhall v. Ross, T. U. P. Charl. 175,) 
the obligation is impaired. The obligation is impaired by a statute which 
authorizes its discharge by a smaller sum, or at a différent time, or in a différ- 
ent manner than stipulated, {Golden v. Prince, 5 Hall, L. J. 502 ; Bdmonds v. 
Ferguson, 11 Mo. 344.) A state can no more pass a law violating the obliga- 
tion of a contract by means of a convention than by its législature, {Marsh v. 
Bwroughs, 1 Woods, 463 ; see Pacific R. Co. v. Maguire, 20 WaU. 36 ;) so a 
provision in a state constitution which prohibits the enforcement of a con- 
tract is void, {Whitev. Hart, 13 Wall. 646; S. C. 39 Ga. 006: Fretich v. Tom- 
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Un, 19 Amer. L. Eeg. 641; Jacoway v. Denton, 25 Ark. 625; MoNealy v. Qreg- 
ory, 13 Fia. 417 ; but see Shorter v. Oobb, 39 Ga. 285 ; Armstror^ v. Lecompte^ 
21 La. Ann. 528; Dranquet v. i2o*<, Id. 538.) A mère licensogiven by charter 
to an incorporated company is not a contract, {fieer Co. v. Massachusetts, 97 
U. S. 25; Fertilizing Co. v. Hyde Park, Id. 659;) so a provision in a constitu- 
tion proliibitinglbtteries is not an impairment of the obligations of a contract, 
{Stone V. Mississippi, 101 U. S. 814.) 

The remedy enters Into and f orms a material part of tl)e obligation of the con- 
tract. Von Huffman v. Quinoy, 4 Wàll. 535 ; Walker v. Whitehead, 16 Wall. 314 ; 
S. 0. 43 Ga. 558 ; €tmn v. Barry, 16 Wall. 610 ; S. C. 8 Bank Keg. 1 ; Johnson Vi 
Higgins, 3 Metc. (Ky.) 566. Tbe vaMity and remedy are inséparable, and both 
are parts of the obligation, {Walker Vi, Whitehead, 16 Wa}l. 314; S. C. 43 Ga. 
537; Scaine v. BellUlle, 39 N. J. Law, 626 ;) and a statute which enfeables {Ed- 
wards V. Kearzey, 96 U. S. 595) or impairs the remedy, {Bronson v. Kinzie, 1 
How. 311'; Qreen v. Biddle, 8 Wheat. 1; Smith v. Morse,2 Cal. 524; Johnson 
V. Buncan, 3 Màrt. 531 ; Coffman y. Bank, 40 Miss. 29.) or lessens the effi- 
ciency of tîie remedy, {Louisiana v. New Orléans, 102 U. S. 203,) where the 
remedy is essential, {Thompson v. Com. 81 Pa, St. 314,) is prphibited. 

The character of the parties to a contract does not prevent the application 
of the inhibîtory provision of the constitution as to the impairment of the 
obligation of contracts. Trustées y. Rider, IZGonn. ^7% Régents r, Williams, 

9 Gill & J. 865. So a contract wherein the state is a party is within the pro- 
tecting clause of the constitution. HaUl v. Wisconsin, 103 U. 8. 5. This pro- 
vision of the constitution iB a limitatioii où the taxing power of the state, as 
thé taxing power enters into and becomes a part of the obligation of the con- 
tract, {U. S. V. Jefferson County, 7 Cent. Law J. 130,) and a law changing the 
stipulation of a contract, or relieving a debtor fram a strict and literal com- 
pliance with its requirements, is unconstitutional. Murray v. Charleston, 
96 U. S. 432. So corporations are within the provisions of this section of the 
constitution ias a part of the gênerai law. Fletcher v. Feck, 6 Cranch, 87 ; 
State V. Wilson, 7 Cranch, 164; Terre* v. Taylor,^ Cranch, 43; Town of Paw- 
lett V. Clark, Id, 292; &reen v. Biddle, 8 Wheat. 1; Astrom v. Hammond, 
3 McLean, 107; Woodruffr. Trapnall, 10 How. 190; Berby T. Co. v. Parles, 

10 Conn. 522; 13 Ired. 75; Stanmire v. Taylor, 3 Jones, (N. C.) 207. As 
long as a city exists laws are void which withdraw or restrict its taxing 
power so as to impair the obligation of her contracts made on a pledge impli- 
edly or expressly given. Von Hoffman v. Quinoy, 4 Wall. 535; Wolf v. New 
Orléans, 103 U. S. 858.— [Ed. 
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NoBTON V. HooD and others.* 
(Oircuit Court, M. D. Louisiana. May, 1882.) 

1. Appeal— Rbt. &r. J 631. 

An appeal from the district court to the circuit court only lies, under section 
631 of the Bevised Btatutes of the United Btates, wliea the decree of the former 
court is final. 

2. Appbul— Injttnction. 

The granting or refusai of an injunction is în the discrétion of the court, 
and such interlocutoiy orders are not appealable. 

On Motion to Dîsmiss the Âppeal. 

E. H. Farrar, John D. Roiise, and Wm, Grant, for complaînant. 

John A. CampbeU and H. G. Morgan, for défendant. 

Paedbe, C. J. In this case a motion has been filed to dismiss the 
appeal for want of jurisdiction, for the reason that the decree of the 
district court is not final. Eev. St. § 631. The record shows that in 
1866 one Govey Hood, being the owner of certain plantations, con- 
fessed judgment in favor of Henry Frellson for a large sitm ; that on 
the judgment so confessed exécution was taken out, and in 1868, in 
September, the plantations were sold by the sheriff and adjudicated 
to Frellson as the purchaser; that in December, 1868, Hood went into 
bankruptcy and was discharged therein, January, 1871; that after 
Hood's discharge in bankruptcy Frellson oonveyed, by act of sale, 
certain of the plantations to Hood, retaining a mortgage thereon and 
vendor's lien to seoure the payment of the notes given for the pur- 
chase price, running through several years. The said notes being 
unpaid and Hood in default, the said Henry Frellson, in 1ST4, sued 
ont in the [state] district court of Carroll parish executory process to 
enforce the mortgage on the lands in the parish. Hood obtained an 
injunction and a controversy ensued, which was terminated by its dis- 
missal in the suprême court of the state in May, 1879. Frellson v. 
Hood, 31 La. Ann. 577. 

The suprême court dismissed Hood's pétition for its demerits. He 
charged Frellson and himself as fraudulent conspiratora to defraud 
the creditors of Hood, and that ail they had done had been done with 
that object. His allégations of his own turpitude debarred him from 
a hearing, and condemned him and his pretensions, as is seen.by the 
judgment of that court. Some weeks after this, Norton, the assignée 
in bankruptcy of Hood, filed a bill in the district court of the same 

*Ileportcd by Joseph P. Hornor, Esn-, of the New Orléans bar. 
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gênerai features as the suit of Hood, and asking for a decree. Upon 
this bill the district judge granted an order to show cause why an 
injunction should not issue, and made a restraining order upon Frellson 
and the sheriff of CarroU parish, to operate pending the hearing for in- 
junction, not to sell under the executory proeess issued in that court 
in 1874, and which Hood had enjoined, and which was then ripe for 
exécution by the sheriflE upon the dismissing of the injunction of Hood 
by the suprême court. The rule for an injunction was never,heard, 
and the restraining order was continued nntil the decree appealed 
from was made. The suit in the district court of the United States 
came on for a hearing in 1881 on the bill, supplemental bill, answer 
of Frellson, replication, exhibits, and testimony. The decree rendered 
was to the following effect : 

(1) Declaring the judgment in favor of Frellson against Hood in 1866, and 
the exécution thereon in 1868. with the sales and conveyances by the shettff , 
to hâve been established as valid and operative, without fraud, etc., and that 
Frellson took the property so conveyed discharged from any elaim of Hood's 
assignée in bankruptcy. (2) Whatever surplus there might be from the sale 
of the property under the proeess of the state court in favor of Frellson 
should not be paid to Hood, but to Hood's assignpe, after deducting such cost 
as the court may decree out of the same. (3) That the injunction heretofore 
allowed restraining the exécution of the proeess be dismissed, and that the 
sheriff is permitted to proeeed and exécute the same; but, under the direction 
of this court, to dispose of the surplus that may remain in his hands after the 
payment of the debt therein specifled as due to said Frellson and costs of suit 
as above directed. (4) Granting leave to complainant to àpply for further 
orders regulating the sale in time and as to the appraisement, and sale upon 
ciredit, according to the laws of the state of Louisiana. (5) Directing the 
sheriff to make a return to the district court of the sale allowed, and reserv- 
ing the question of costs until the coming in of such returns. 

From this decree the complainant bas taken a gênerai appeal, bring- 
ing up the whole case. 

A critical examination shows the court deeided only (1) the valid- 
ity of the mortgages, sales, and conveyances from Hood to Frellson 
prior to the bankruptcy of Hood ; (2) partly refusing and partly grant- 
ing the injunction pendente lite prayed for; and to that extent dis- 
missing the restraining order. 

The court did not decree anything (1) with regard to the validity 
of the mortgage from Hood to Frellson, granted after Hood's dis- 
charge in bankruptcy, which mortgage Frellson was foreclosing in the 
state court ; (2) nor anything for or against Hood or the sheriff, both 
of whom are evidently retained in court for a final decree ; (3) nor 
was the bill dismissed, nor the costs settled, nor any sale of property 
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ordered or enjoined. In short, it appears to me that the sole effect of 
the decree rendered was to refuse to graut the injunotion pfàyed for, 
restraining the sheriff from exeouting the process of the district court 
of Carroll parish, for which refusai the court gave a reason, not that 
the court was without jurisdiction, but the better one, perhaps, that 
Frellson was not shown to hâve been guilty of fraud in acquiriug the 
original title to the property in controversy. 

The court had no jurisdiction to issue the injunotion. See sec- 
tions 720, 6106, Eev. St. 

The issue of an injunotion or the dissolution of an injunction is in 
the Sound discrétion of the court, and the interlocutory orders of the 
court therein are not appealable. Thomas v. Woolâ/rige, 23 Wall. 288 ; 
Yokng v.Grundy, 6 Cranch, 51 ; Verden v. Coleman, 18 How. 86 ; Moses 
V. The Mayor, 16 Wall. 390. 

Of course, the whole contention in this case is whether the decree 
appealed from is final. There can be no claim that it is final between 
any other parties than Norton and Frellson, and it will be noticed 
that no spécial appeal is taken, but the whole case is appealed. 
Gounsel for appellants rely upon the cases of Forgay v. Conrad, 6 
How. 206, and Thomson v. Dea/r, 7 Wall. 342, which hold as follows : 

« Where the decree décides the right to the property in contest, and directs 
it to be delivered up or directs it to be sold, and the complainant is eutitled to 
hâve it carried into immédiate exécution, the decree must be regarded as final 
to that exf eut, although it may be necessary by a further decree td adjust the 
account between the parties." 

. Giving the decree in this case the greatest effect it can possibly 
have^T^-and perhaps it décides against the complainant as to the valid- 
ity of Frellson's original title to the property, in controversy, but it 
does not direct the property to be delivered up, nor to be sold,- — and 
there is nothing in the Recrée to be executed immediately or remotely, 
not even^. fa. for costs, The other cases cited by appellant's coun- 
sel [Railroad Go. v. Bradleys, 7 Wall. 575; Stovall v. Banks, 10 
Wall. 583; ComWs y. Lucas, 93 U. S. 108; and Huntington v. Con- 
solidated Association, not reported) are cases in which the several 
decrees rendered were held to be such final decrees that an appeal 
would lie, and are witbin the rule of Forgay v. Conrad. In Railroad 
Co. V. Bradleys the decree direeted a sale of property, and the bring- 
ing of the proceeds into court, as well as dissolved the injunction out- 
standing. In Stovall v. Banks the decree appealed from adjudged a 
certain sum of money to be due, and awarded exécution. In Coni'rs 
V. Lucas an injunction was dissolved and the coraplaint dismissed. 
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In Huntington v. Consolidated Association receîvers were discharged, 
and property ordered to be transferi-ed and delivered up to défend- 
ants. It is easily seen that none of thèse cases afïect the case under 
considération. 

On the other hand, in Crosby v. Buchanan, 23 Wall. 420, it is 
Baid: 

"Cases cannot be brought to this court in parcels, "We must hâve the whole 
case or none. The court below must settle ail the merits before we can 
accept jurisdiction. Appeals will lie, as has been frequently held, when noth- 
ing remains to be done except to enforce and give eflfect to what has been 
decreed; but until ail the rights of the parties hâve been flnally passed upon 
and settled, this cannot be the condition of a cause. Nothing must beleft 
below when an appeal is taken but to exécute the decree." 

See, alsô, Beehe v. RusseU, 19 How. 287; Montgomeryv. Anderson, 
21 How. 386; Ogilvie v. Knox Ins. Co. 2 Black, 539; Humiston v. 
Stainthorp, 2 Wall. 106; Wheeler v. Harris, 13 Wall, 51; Green v. 
Fisk, 103 U. S. 518. 

Appellants' eounsel urge that the decree in this case finally dis- 
poses of Hood's rights. I can not so understand it. The decree 
refuses to enjoin the process sued ont by Prellson against Hood in 
the state court, but leaves it optional with the parties to go on trith 
that process. If they do go on and proceed to a sale, the district 
court will regulate the manner of sale and distribute the surpins pro- 
ceeds. Suppose Prellson and Hood settle their différences, either by 
Frellson taking the property in payment or by Hood's paying the 
mortgage, or any other arrangement is made outside of a sale, under 
a particular order of seizure and sale, how are Hood's rights affeoted ? 

To recapitulate : the decree appealed from does not condeûin any 
one to pay any money, direct the sale or delivery of any property, 
fix any person's liability for money or property, order the performance 
or non-performance of any act, dismiss the complainant's bills, nor 
détermine the costs. It is a decree with nothing to exécute, and 
from its many directions and réservations was probably not intended 
as a final decree settling the rights of the parties. From the stand- 
point of irréparable injury the decree is not final. 

It is therefore ordered that the appeal in this case be and the same 
is dismissed, with costs. 
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N"oTE. fCo authorize an appeal under section 631, Rey. St., the decree must 
be a final decree, (Mordeeai v. lAndsay, 19 Ho w. 199 ; Tlie Seneoa, Gilp. 34 ;) and 
final decrees refer to cases of equity and admiralty or maritime jurisdiction exclu- 
sively, {U. 8. v. Nourse, 6 Pet. 470.) So no appeal lies from a judgment in an 
action on an officiai bond, (U. 8. r. Haynes, 3 McLean, 155;) nor from a pro- 
ceeding tocondemnpropertyseized on land for a violation of the revenue laws, 
{U. 8. V. Barrels, 1 Woods, 19.) If there are two decrees, one deelaring to 
whoma fundbelongs and the other deelaring the amount due, and appropriat- 
ing the fund, the latter is the final decree, {CusMng v. Laird, 15 Blatchf . 219.) 
So an appeal lies from a decree upon a pétition by an informer to obtain a 
share of a fund in court, {Westcot v. Bradford, 4 Wa,sh. C. G. 492;) or from a 
decree on an information in rem to eiiforce a fôrfeiture, {U. 8. v. La Venge- 
ance, 3 Dali. 297.) ïhe circuit court will net entertain an appeal from a 
pro forma decree entered without a hearing, {Tlw Wellington, 21 Int. Rev. 
Rec. 14;) nor a provisional decree, (rfte Yvha, 4 Blatchf. 314 ;) nor an inter- 
locutory decree, (fAe New England, 3 Sumn. 195.) An application to the con- 
science and discrétion of the court is not the legitimate subject of an appeal. 
Th£ Enterprise, Z Wall. Jr. 58. So an appeal cannot be taken from a final 
decree' on an application for an injunction, (îT. 8. V. Nourse, 6 Pet. 470; con- 
tra. Porter v. U. 8. 2 Paine, 313 ;) or for a decree dismissing a libel for want 
6t prosecution, {The Merchant, 4 Blatchf. 105 ;) or for a refusai to quà^h an 
exécution, {The Hiram Wood, 6 Chi. Leg. News, 135 ;) or on an application for a 
stay of exécution, {T?ie Hollen, 1 Mason, 431;) or an application for a rehear- 
ing, {The Enterprise, S Wall. Jr, 58;) or for an allowance or disallowanee of 
a bill of review, {The New England, 8 Sumn. 495 ;) or on an application to 
allow an appeal nune pro tune, {The Enterprise, 3 Wall. Jr. 58.) 

To authorize an appeal to the circuit court the amount in dispute must ex- 
ceed the value of $50, exclusive of costs. The Seneca,Q\\ç. 34. So, in salvage 
cases, {The Roarer, 1 Blatchf. 1,) if the claim, with interest,amonnts to more 
than $50, appeal lies from the decree, {Qodfrey v. Qilmartin,2 Blatchf. 340.) 
When the eontroversy relates merely to the amount of money, the amount in 
dispute must appear in the pleadings, {Agnew v. Dorman, Taney, 386;) and 
if libellant admits that the real demand is for less than thesum limited, while 
the clàiïn in the libel is for more than that amount, the libellant will be sub- 
jected to the infliction of costs, {Me&innis v, Carlton, 1 Abb. Adm. 570;) and 
if he acquiesces in a decree for less than $50 the respondent cannot apt)eal 
although a larger sum was claimed, {Ghrelgg v.Reade, Crabbe, 64; Shirley v. 
Titus, 1 Sumn. 147;) and the libellant may appeal from an amount above the 
limited sum, whatever be the recovery, {McQinnis v. Carlton, 1 Abb. Adm. 
570;) but if he is not entitled to any decree, appeal will not lie to a decree 
refusing him costs, (Taylor v. Woods, 8 Woods, 146.) If a libel for assault 
and battery does not lay any amount as ad damnum the libellant cannot 
appeal from a decree in his favor for a sum less thari $50. Jenks v. Lewis, 8 
Mason, 503. 

The appeal must be taken to the next term of the circuit court after rendi- 
tiôn of the decree. U. 8. v. Hogsheads, 1 Curt. 276 ; The Hollen, 1 Mason, 431 ; 
Glouc&ster Ins. Co. v. Younger, 2 Curt. 322 ; The Oriental, 9 Chi. Leg. News, 
821 ; The Glamorgan, 2 Curt. 236; U. 8. v. 8pecie, 1 Woods, 14. If appellant 
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fails to prosecute his appeal to the next tenu of the circuit court, he ■vvill be 
deemed to Lave abandoned it, (TTie Betsey, 1 Gall. 416 ; U. 8. v. Saynes, 2 Mc- 
Lean, 155;) and the court will, at the instance of the respondent, afBrm the 
judgment, (Folger v, 8?iaw, 1 Woods & M. 531 ;) and the appelles must apply 
for relief to the circuit and not to the district court, {The Joséphine, 1 Abb. 
Adm. 481.)— [Ed. 



United States ex rel. Watson v. Pobt op Mobile.* 
{Circuit Court, 8. D. Alabama. June, 1882.) 

1. Municipal Corporation — StresEQUENT Législation, 

A judgment havlng been rendered against a municipal corporation, subsé- 
quent législation by the state, restricting the powers of the administrative olH- 
cers of such corporation, must be disregarded so far as it impairs the lemedy of 
the judgment creditors. 

2. Same — 8ame. 

Where, at thetirae of the contract, a créditer of a municipal corporation had 
a right, after obtaining a judgment against the corporation, to compel by man- 
damus the officiais of the corporation to levy a tax to pay this judgment, if the 
législature of the state abolishes that corporation and créâtes another in its 
place before the créditer obtains judgment, he may proceed to judgment against 
the new corporation, and compél {hy mandatmis) the taxing power thereof to 
levy a tax to pay the judgment. As long as his remedy is unaflected he cannot 
coraplain of the législation. 

Paedee, g. J. The relator having brought suit in this court 
against the respondent, the corporation known as the port of Mobile, 
as the successor of the corporation known as the mayor, aldermen, 
and common council of the city of Mobile, on certain bonds issued 
by the làtter, under législative authority, to aid in the construction of 
the Mobile & Great Northern Eailroad Company, recovered an abso- 
lute judgment. Failing to coUect his judgment by j'i. fa., he h^s sued 
out a mandamus to compel the board of police, the authorities of the 
port of Mobile, to assess, levy, and cause to be collected a suÊScient 
tax on the taxable property within the corporation to pay his judg- 
ment and costs. To the alternative writ the respondents hâve de- 
murred on the ground that the législation referred to in the pétition 
does not require the défendants named, as police eommissioners of 
Mobile, to cause to be assessed, levied, and collected the taxes -which 
the pétition prays to hâve assessed, levied, and collected. Without 
•waiving demurrer respondents then filed a return, admitting the judg- 
ment to bave been rendered as claimed, the issuance of exécution, 
and its return unsatisûed, and the contract under which the bonds 

*Keporled by Joseph P. Hornor, Esq., of the New Orléans bar. 
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were issued, but denying that the port of Mobile is the saceessor of 
the old corporation, bound for its debts and duties, that the lespond- 
ents hâve any légal right to levy and cause to be eoUected the tax 
demanded, and averring that by the charter of the port of Mobile 
they are restricted in the amount and purposes of taxation, that the 
présent territorial limita of the port of Mobile do not embrace one- 
half of the territory contained in the old corporation when the bonds 
were issued, and that relator should proceed by equity, etc. To this 
return the relator has demurred on several grounds, mainly for its 
insuffieiency. The case is submitted on both demurrers. The liabil- 
ity of the port of Mobile for the relator's jndgment is settled by the 
judgment ; ail (juestions in the case back of that judgment are res 
adjudicata. See U. S. v. New Orléans, 98 U. S. 395; Wolff v. New 
Orléans, 103 U. S. 360. 

The judgment settles ail questions as to changes of municipal terri- 
tory, as to the successorship of the port of Mobile to the old corpora- 
tion, and as to the fuU and absolute liability of the port of Mobile to 
pay the debt due relator, as ascertained by judgment. The judgment 
having been rendered in June, 1880, the législation of the state of 
Alabama (passed in 1880, 1881) thereafter, restricting the powers of 
the police board of the port of Mobile in référence to the amount apd 
purposes of taxation, must be disregarded, so far as it impairs the rel- 
ator's remedy under his judgment. The question, then, in this case, 
may be reduced to this : Has the législation of 1879 of the state oif 
Alabama the effect of taking away the relator's contraet right to bave 
the taxing authority of the city of Mobile levy and coUect a sufficient 
tax to pay and satisfy his bonds and interest ? As I understand this 
case, but for that législation his right would be indisputable, (see 36 
Ala. 410 ;) and it may be, as counsel for respondents argue, that the 
relator hae the right to claim the whole législation unconstitutional, 
null, and void, so far as it affects relator, under both the state and 
fédéral constitution; but I do not think that the conclusions of coun- 
sel necessarily foUow, i. e., that the old corporation and its ofiScers 
should be kept in existence for the purpose of enforcing relator's con- 
traet, and that relator, having submitted to the législation so far as 
to recover his judgment against the new corporation as the successors 
of the old, is bound to the fuU extent of the législation. An exami- 
nation of the acts of 1879 in question, keeping in view the force and 
effect of the judgment aforesaid, shows that the substantial effect of 
the législation, as far as relator is concerned, may be reduced to the 
V.12,no.9— 49 
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foUowîng: Thé cbrporate name bas bèen changea; the corporate offi- 
cers are changed as to persons, title, and duties; the outstanding 
debts and obligations, as well as ail assets and property of the cor- 
poration, are put into ihé hands of commissioners and chancery court 
for liquidation and settïement, and a limitation is placed on the 
àmount of taxation. Now, the relator may be bound to take notice 
of thèse matters, but none of th'em affect injuriously his contract, as 
the case is made up by the judgment and answer of respondents ; for 
the ludgment fixes the liability, and the answer doea not show that 
the taxation as limited is iusufficient to furnish the alimony of the 
city and pay relator's demands besîdes. I think no one will claim 
that if the aforesaid changes had been'brought about by amendments 
to the old charter, as they might hâve been, that relator would hâve 
lost his remedy thereby. How, then, can he hâve lost it now ? The 
substance of relator's contract is that the taxing authority of thé cor- 
poration shaïl levy and coUect a certain amount by taxation to meet 
his demands. It can be of no moment to him what particular officers 
ahall exercise that taxing power, or what may be the particular title 
of the officer, or the particular name of the corporation, provided it is 
the same corporation or bôdy he bas contracted with. Thèse naatters 
are within the législative control, and as long as relator's remedy is 
not affeçted he cannot complain. The respondents in this case hâve 
now the taxing power of the corporation bound to the relator. It 
would seem that they should be compelled to perform their duties 
under the contract. 

That the alternative writ reads "to assess, levy, and cause to be 
coUected a spécial tax," etc., has been made the ground for consid- 
érable argument, it being claimed that respondents bave nothing to 
do with the assessments of property, i. e., valuation of property, for 
taxing purposes, and nothing to do with the collection of taxes. I 
do not understand the words "assess" and "levy," in the writ, to apply 
to the valuation of taxable property for taxing purposes, but to mean 
to lay a tax on the taxable property as the same is already valued for 
ordinary taxing purposes, no matter whether such taxation tableau 
is made up by the state or city authority. The charter of the city 
gives the respondents certain powers and control over the tax col- 
lecter, Buch as his appointment and removal in certain cases, and the 
designatibn of his duties. "Cause to be collected," as used in the writ, 
evidently means that s'ô far as respondents hâve control over the per- 
formance of duties by the tax coUector they shall exercise that con- 
trol in favor of the collection of the tax. The case of Ex parte 
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Rowland goes to the estent of holding them «xeused when they, hâve 
performed their duties under the law in the pre mises. 

PoUowing the linp of argument on which thia case bas been pre- 
sented, it therefore seems clear that the mandamus asked should be 
made peremptory, but it is a very grave question whethet so much 
argument is necessary. 

If we take the case of Wolfv. New Orléans, supra, it seems that the 
judgment rendered in favor of relator against the port of Mobile is 
conclusive as to ail the defences set up against the mandamus. When 
the bonds were issued upon which the judgmeût was received, the city 
was by its charter "invested with ail the powers, rights, privilèges, 
and immunities incident to a municipal corporation, and necessary 
for the proper govemment of the same," and it could hâve provided 
the means by taxation for their payment when they became due. 
The judgment in this case fixes the statut and liability of the "port 
of Mobile" as the same corporation that issued the bonds and con- 
tracted for their payment. The municipal body that created the obli- 
gations upon which Judgment of the relator was recovered existing, 
■with her organization complète, having offieers for the assessment and 
collection of taxes, there are parties upon whom the court can act. 
The court, therefore, treating as invalid and void the législation abro- 
gating or restricting the power of taxation delegated to the munici- 
pality upon the faith of -which contracts were made with her, and 
upon the continuance of which alone they can be enforced, can pro- 
ceed, and by mandamus compel, at the instance of the parties inter- 
ested, the exercise of that power, as if no such législation had ever 
been attempted. This reasoning ought to be conclusive against the 
port of Mobile, as it was against the city of New Orléans, whose 
charter had also been repealed and a new one with widely-different 
boundaries granted her, whose government and offieers had been 
entirely changed in name and duties, and who also had been granted 
a limit on municipal taxation. The question raised under the author- 
ity of Heine v. Levée Com'r, 19 Wall. 665, and Barkley v. Levée Com'r, 
93 U. S. 258, are manifestly settled by the judgment of relator, which 
found the responsible debtor in existence, which the court can act on. 
Morgan v. Beloit, 7 Wall. 613, was an entirely différent case from this, 
and conflicts in nowise with any proposition advanced hère. 

Considering ail of the foregoing reasons, judgment will be entered 
overruling demurrer to pétition for mandamus, sustaining demurrer 
to respondent's answer, and making the mandamus herein peremptory, 
with costs. 
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Note. The charter of a public corporation, created for the purposes of 
govemment, cannot be considered a contract, {Bradford v. Cary, 5 Me. 339; 
Marietta v. Feanng, 4 Ohio, 429; Governor v. Qridley^ 1 Miss. 328; People v. 
Morris, 13 Wend. 525; Dartmouth Collège v. Woodward, 4 Wheat. 694; East 
Hartford v. Hartford Bridge, 10 How. 511,) and the grant of the franchise 
may at any time be resumed, {People v. Pinokney, 32 N. Y. 377.) A power 
to alter and change public corporations, and to adapt them to the purposes 
intended, is implied. State v. Railroad, 3 How. 634; Amey v. Allegiiimy City, 
24 How. 364; Trustées v. Tatman, 13 111. 27; Bridgeport v. HubbeU, 5 Conn. 
237; Bush v. Shipman, 5 111. ISQ; Mills v. Williams, 11 Ired. 558; Outzweller 
V. People, 14 111. 142; North Yarmouth v. Shillings, 45 Me. 133; Mayor v. 
State, 15 Md. 376. But see Trustées v. Aberdeen, 21 Miss. 645 ; Bi-istol y. New 
Chester, 3 N. H. 524 ; Paterson v. Society, 24 N. J. La w, 385 ; St. Louis v. JSms- 
seZZ, 9 Mo. 507; People v. Morris, 13 Wend. 325. Transactions between the 
législature and municipal corporations are in the nature of législation rather 
than of compact. Hartford v. Hartford Bridge Co. 10 How. 511 ; Trustées v. 
Tatman, 13 111. 27 ; Reynolds v. Baldwln, 1 La. Ann. 162 ; Police Jury v. 
Shreveport, 5 La. Ann. 661 ; Layton v. New Orléans, 12 La. Ann, 515. A 
statute may prescribe a remedy, if there be none; and if a remedy given be as 
good as that taken away, the obligation is not impaired. Mason v. Haile, 12 
Wheat. 370; Milne v. Huber, 3 McLean, 212; Simmons v. Hanover, 23 Pick 
188 ; Commerçai Bank v. State, 12 Miss. 439 ; Wheat v. State, Miuor, 199 ; 
Anon. 2 Stewt. 228; Bronsonv. Kimié, 1 How. 311; Davis v. Ballard, 1 J. J. 
Marsh. 563; McMillan v. Spragv^e,^. How. (Miss.) 647; Lapsley v. Brashears, 
5 Litt. 47 ; Townsend v. Townsend, Peck, (Tenn.) 1 ; Sav. Inst. v. Makin, 23 
Mo. 360; Longfellow v. Patrick, 25 Me. 18; Van Rensselaer v. Snyder, 13 N. 
Y. 299; In re Trust. Pub. Sch. 31 N. Y. 574; Morse v. Goold, 11 N. Y.' 281; 
Pratt V. Jones, 25 Yt. 303. 

States may pass remédiai laws, but not such as impair vested rights, or 
create personal liabilities, or impose new obligations or duties. Braddow v. 
Ch-een, 1 Humph. 130; Rich v. Flanders,,Z^ N. H. 304; De Cordova v. Gai- 
veston, 4 Tex. 470; Hope v. Johnson, 2 Yerg. 125; Vanzandt v. Waddell, Id. 
260; Coffin v. Rich, 45 Me. 507; Kmneheo Puroh. v. Laboree, 2 Me. 275. So 
long as contracts are submitted to the ordinary and regular course of justice, 
and existing remédies are preserved in substance, the obligation of the con- 
tract is not impaired, (Holmes T. Lansing, 3 Johns. Cas. 73 ;) but if the change 
materially affects rights and interests it io so far a violation of the compact, 
(Green v. Biddle, 8 Wheat. 1; Von Hoffman v. Quinoy, 4 Wall. 535; Billings 
V. Riggs, 56 Hl. 483.) A state législature may regulate the remedy and mode 
of proceeding of past as well as future contracts, but not so as to take away 
ail remedy. Ex parte Pollard, 40 Ala. 77. — [Ed 
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Faemees' Loan & Teust Co. ». Geeen Bay & Minn. E. Co. 

[Circuit Court, E. D. Wisconnn. Julv 7, 1882.) 

Négligence— Damages fkom Injoby to Lands. 

Corporations acquiring title to lands along the line of a railroad may recover 
damages for injuries to such lands arising from the négligence of the receiver 
of Buch road and his agents engaged in operating the line, notwithstanding 
they acquired such title for purposes foreign to the object of their création. 
Such fact is no defence to an action for damages for injury to their lands. 

Cate, Prentiss d Noyés, for petitioner. 

Larned é Larned, for receiver of railroad. 

Harlah, Justice, {orally.) In this case, pending in the circuit court 
of the United States for the eastern district of Wisconsin, the Scfan- 
ton Manufacturing & Boom Company and the Dexterville Manufac- 
turing & Boom Company, corporations created under the gênerai 
laws of Wisconsin, heretofore filed pétitions in this cause, asserting 
claims against the receiver of the railroad company for damages done 
from time to time by fire to certain lands by them respectively 
owned. 

The pétitions, in substance, allège that the lands were, in part, 
covered with pine forests, suitable for saw logs, and other kinds of 
useful and valuable timber, and other portions thereof were what is 
cbmmonly known as cranberry marshes and grass lands, and as such 
were valuable. The claims were rested upon the ground that the 
railroad which passed through the lands described was, upon the part 
of the receiver and the employés, so carelessly and negligently raain- 
tained that coals and sparks of fire escaped from passing locomo- 
tives, causing numerous fires on the traek and right of way, upon 
which the receiver had carelessly and negligently allowed to be accu- 
mulated and remain, a large quantity of combustible and inflammable 
material, dangerous to the adjoining property of petitioners ; also 
that thèse fires were negligently permitted to spread and extend from 
the line of the railroad to and upon the lands of petitioners. It was 
alleged, among other things, that the locomotives used by the receiver 
were not properly constructed and repaired, or provided with spark- 
arresters, and were so negligently operated as to cause the fires to 
which référence has been made. 

By an order entered on the twenty-sixth of July, 1881, thèse claims 
were referred to a spécial master for examination and report thereon. 
Upon the claims of each company the master made a report, allow- 
ing some and disallowing others. He finds, among other things, that 
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the Scranton Manufacturing & Boom Company sustained damages 
by reason of fires, through the destruction of cranberry vines growing 
upon ita lands, to the amount of $2,000; and that the Dexterville 
Manufacturing & Boom Company sustained damages from the same 
cause, and in like manner, to the amount of $1,500. In each case 
his finding is that the fires were the resuit of négligence upon the part 
of the receiver, his agents, and employés. 

Upon exceptions to the master's reports his findings hâve hereto- 
fore been approved by the district judge. The présent hearing is 
had before the circuit justice and the district judge, and counsel 
hâve been permitted to reargue only certain questions of law, viz. : 
(1) "Whether thèse corporayons are permitted by their charters to 
acquire lands for the purpose of cultivating cranberry vinea, and with 
référence to their being so cultivated. (2) If not, can they be heard 
to assert claims for damages done to such vines ? Counsel for the 
receiver maintains the négative of each of thèse propositions. 

The learned counsel for the receiver insist with muoh confidence 
that their position ia sustained by a ruling heretofore made by me 
in Timothy v. Kelly. Let us see what that case waa. It appeared 
that Kelly, Ketchum, and Hiles held the title to various tracts of 
land, aggregating more than 400 acres, lying along and covering 
a part of the Une of the Green Bay & Minnesota Eailroad Com- 
pany. The object of that suit was to obtain a decree compelling 
the défendants therein to surrender the title to those lands to the Com- 
pany or to its receiver. The ground upon which the receiver there 
proceeded was that the several tracta were in fact donations by 
the respective grantors to the railroad company, with a view as 
well to aid in the construction of the road as for the purpose of 
securing the location of dépota, whereby the grantors expected to 
dérive profit ; that the. défendants, in view of their officiai relations 
to the railroad at the time of the donations, as well as at the time 
the deeds were executed, were forbidden by law from taking title to 
themselves; that the taking of title to themselves, under the circum- 
stances, was a fraud as well upon the company as upon the grantors, 
and in violation of the intention of the grantors. I found that Kelly 
and others had obtained title to the lands there in question under 
the circumstances charged ; that is, that their grantors intended to 
make donations of the land to the company, and that there was no 
purpose on their part, as Kelly and Ketchum well knew, to convey 
the title to them, except as représentatives of the company. The 
difficulty I had in that case was as to the estent of the relief which 
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could be given to the failroad company. The company by its charter 
was made capable of acquiring for its legitimate use for railroad pur- 
poses a fee-simple in lands, tenements, or easements in the same, 
and of conveying any such estate or interest. It was authorized 
through its officers to enter upon land for the purpose of loeating the 
route of its railroad, and, the route being located, to enter upon, take 
possession, occupy, and use any land along and including its 
line of road, not exceeding 100 feet in width and outside of its right 
of way ; also, to take and occupy other lands which might be necessary 
for its use for the purpose of erecting dépôt buildings, stopping stages, 
station-houses, freight-houses, ware-houses, engine-houses, machine- 
shops, or for buildings or fixtures of any kind, or grounds about snch 
buildings, houses, or fixtures, for the convenient opération of the 
business of the road. The company's charter further declared that 
ail private property which it was authorized to take was deemed to 
be taken for public use. It was ruled in that case that the company 
needed and could use for railroad purposes only a very small part 
of the lands, the title to which Kelly and Ketchum had improperly 
taken to themsélves; that it had no power to condemn land for 
any purpose except railroad purposes ; and that it could not take the 
title to lands for merely spéculative or farming purposes. It wàs 
consequently adjudged that the court would not lend its aid to the 
company to acquire title to land which it could not hâve con- 
demned for railroad purposes, and the title to whiëh the company 
could not eonsistently with its charter hâve acquired. The duty of 
the court to withhold its aid in that direction was regarded none the 
less imperative because the défendants had used their ofiScial rela- 
tions with the company to acquire title in themsélves. The court, 
however, recognized the company's right to relief as to such portion 
of each tract as was contiguous to its several dépôts and necessary 
for its use for legitimate railroad objects, including right of way and 
dépôt grounds. To that end and for that purpose the cause was 
sent to a spécial master to take proof and report. This statement of 
what was decided in the Kelly suit is, I think, quite sufiScient to show 
the inapplicability of the ruling there made to the case in hand. Now 
the contention of counsel is that thèse manufacturing and boom com- 
panies could not lawf uUy acquire land for the purpose of maintaining 
and cultivating cranberry vines, and the court having ruled in the 
Kelly case that the law would not aid the corporation to acquire land, 
the title to which it could not lawfuUy take and hold, must now, to be 
consistent, rule that petitioning corporations having, as is claimed. 
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acquired title to land for purposes foreigu to the object of their créa- 
tion, cannot recover damages for injuries to such land arising from 
the négligence of the receiver and his agents engaged in the opér- 
ation of the railroad. To this proposition the court is unable to give ita 
asBent. It eannot be sustained on principle or authority. Nat. Bank 
V. Mathews, 98 U. S, 621; Nat. Bank v. Whitney, 103 U. S. 99; 
Smith V. Sheeley, 12 Wall. 358; Mutual Life Ins. Co. v. Wilcox, 8 
Biss. 203. 

The cases cited by counsel do not justify the conclusion that a 
party causing by his négligence injury to land, the title to which is 
held by a corporation, may be relieved from responsibility for dam- 
ages by showing that the corporation did not legally acquire title to 
the land, or that it is used for unauthorized purposes. The proposition 
now presented is substantially negatived by what was said in the 
Kelly case. It was there said : "Had the several grantors made eonvey- 
ances directly to the company, its title, although it may hâve been 
acquired in violation of its charter, could not hâve been questioned 
collaterally or otherwise than by the state in some appropriate pro- 
ceeding for that purpose. The différence between the supposed case 
and the one now before us shows the inapplicability of the rule 
announced in National Bank v. Mathews, and the authorities there 
cited." 

So, hère, if injury is done to real estate conveyed to and held by 
a corporation, the party by whose négligence such injury is caused 
cannot be heard to say, in a collatéral proceeding, and by way of 
defence to a suit for damages, that the corporation was not permit- 
ted by its charter to acquire title to the property, or that it had ac- 
quired lit for purposes unauthorized by law. In eonsidering this 
question the court bas not deemed it necessary to détermine whether 
thèse manufacturing and boom corporations exceeded their authority 
in acquiring title to cranberry marsh lands valuable only or chiefly 
for the cultivation of cranberry vines. 

It means only to décide that even if they exceeded their authority in 
the respects named, that fact constitutes no defence to the présent 
claims for damages. 

In what I bave said the learned district judge ooncurs. 
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EscANABA & Lakb Miohigan Tbansp. Co. V. City of Chicago. 

[(Jvrcuit Court, N. D. Illinois. July 7, 1882.) 

Commerce — DBAw-BEiDaES kot a Nuisance — Crrr Ebgui<ations Constitutiokal. 
A City ordinance regulating the opening and closing of bridges over rivers 
within the limits of Chicago, so as to permit the alternate passage through of 
vessels, and the passage over the bridges of teams and persons, and ■whiçh also 
provides for the closing of the bridges altogether, against passing vessels, be- 
tween the hours of 6 and 7 a. m. and 5:30 and 6:30 p. m. , is not in conflict with 
the commerce clause of the constitution of the United States. 

Cook dû Upton, for complainant. 

F. S. Winston, Jr., and Mr. Ryeraon, for défendant. 

Hablan, Justice, (oraUy.) The complainant is a corporation, of 
the state of Michigan, owning a line of freight propellers, plying be- 
tweenLake Superior and the docks of the Union Iron &. Steel Com- 
pany, located on the south fork of the south branch of the </hicago 
river, near Thirty-second street, in the city of Chicago. Under its 
old charter the city of Chicago had the power "exclusively to erect 
and construct, or to permit or cause or procure to be erected and con- 
structed, float, pivot, or draw-bridges over the navigable waters within 
the jurisdiction of said city, and keep thesamein repair; said bridges 
to hâve draws of suitable width." By the new city charter of 1872 
the city is given power "to construct and keep in repair bridges, via- 
ducts, and tunnels, and to regulate the usethereof ;" also "to deepen, 
widen docks, cover, wall, alter, or change the channel of water-courses, " 
and; further, "to make régulations in regard to the use of harbors, 
towing of vessels, opening and passing the bridges." 

By an ordinance of the city it is provided, among other things, as 
foUows : 

"Sec. 984. Between the hours of 6 and 7 in the moming, and half past 5 
and half past 6 o'clock in the evening, Sundays excepted, it shall be unlawful 
to open any bridge within the city of Chicago. 

" Sec. 985. During the hours between 7 o'clock in the moming and half 
past 5 o'clock in the evening it shall be unlawful to keep open any bridge 
within the city of Chicago, for the pUrpose of permitting vessels or other 
craft to pass through the same, for a longer period, at any one time, than 10 
minutes, at the expiration of which period it shall be the duty of the bridge- 
tender or other person in charge of the bridge to display the proper signal and 
immediately close the same, and keep it closed for fully 10 minutes, for such 
persons, teams, or vehicles as may be waiting to pass over. If so much time 
shall be required when the said bridge shall again be opened, [if necessary for 
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vessels to pass,] for a like period, and so on alternately, [if necessary,] during 
the hourâ last af oresaid ; and in every instance when any such bridge sliall 
be opened for the passage of any vessel, vessels, or other craft, and closed 
before the expiration of 10 minutes from the time of opening, said bridge shall 
then, in every such case, remain closed for f ully 10 minutes, if necessary, in 
order to allow ail persons, teams, and vehicles in waiting to pass over said 
bridge. 

"Sec. 986. Bridge-tendera, or persons in charge of the bridges, shall not 
close thesame against vessels seeking topass through until passengers, teams, 
or vehicles hâve been delayed fuUy 10 minutes by the bridges being opened." 

The object of the présent suit by complainant is to test the valid- 
ity of the foregoing ordinance. The prayer of complainant is that 
upon final hearing the court will decree that the bridges, and each 
and every one thereof, erected across the Chicago river and aoross 
the north and south branches, and the south fork of the south branch, 
■when closed and kept closed for the time prescribed by said ordinance, 
constitute tnaterial obstructions to the navigation of said river and 
the said branches thereof; that each of said bridges so closed and 
kept closed is a nuisance to the citizens of the states of Illinois and 
Michigan, as well as other states, and particularly to the complain- 
ant; that the ordinances so requiring the ciosing of said bridges 
be declared illégal and void ; and that the said Harrison-street bridge, 
and the other bridges bouth and south-west thereof, across the south 
branch and the south fork of the south braneh, and the piers on -which 
they rest and ail material used therein, which obstructs the free nav- 
igation of said river, are nuisances to be abated and removed. The 
complainant also prays that the city may be decreed to open the 
bridges on the approach of vessels desiring to pass the same, and 
keep the same open for such time and in such manner as not to ob- 
struct the free navigation of the Chicago river and its said branches. 

This case was heard before the district judge and myself upon the 
pleadings and proof. Justice Harlan announced that the press of 
business had prevented the préparation of any formai opinion 
covering the numerous and important questions discussed by coun- 
sel. That may hereafter be done. But, as his brother Blodgett 
and himself had reached a conclusion entirely satisfactory to them- 
selves, and which was not likely to be changed by further considéra- 
tion of the case, and that parties, if they désire to take the case to a 
higher court, may not be delayed if such be their purpose, he wouîd 
now announce that, in their opinion, the ordinance of the city is not 
in violation of the constitution of the United States or of any act of 
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eongress, and that as there is no cause of action against the city, tli'e 
bill vrould be dismissed. 

Note. — A state may authorîze the construction of a draw-bridge across a 
navigable stream, Qihlons v, Ogden, 9 Wheat. 203; Pennsylmnia v. Wheelr 
ing, etc.. Bridge Co. 13 How. 607 ; SilUman v. Hudson Riv. Bridge Co. 1 
Black, 582; 4 Blatchf. 74, 395; Albany Bridge Co. 2 Wall. 403; SilUman v. 
T. W. T. B. Co. 11 Blatchf. 288; Palmer v. Com'rs of Cuyahoga County, 3 
McLean. 226: Peiinsylvania v. Remselaer <& S. R. Co. 15 Wend. 113.^[Ed. 



In re Oeke, Bankrupt.* 

{Œreuit Court, E. D. Pennsylvania. April 28, 1882.) 

Lakdlord and Tenant— Eviction— BuRBENDBK—BAHKRurTCT— Damages fob 
Bbeach op Covbnant to Pay Rbnt. 

A lessee, whose goods were under distraint for rent, made an assignment for 
tlie benefit of bis creditors. The assignée, wbile disclaiming any iaterest in the 
lease, made an arrangement with the lessor by which the distress was with- 
drawn, he promising to pay the rent thon in arreàr, and ail rent which should 
accrue during his occupancy of the premises, and to inform the lessor when he 
would vacate. About two months af terwards he vacated the premises, sending 
the key to the lessor, and paying the rentupto that day. The lessor thereupon 
re-entered and rented the premises to other parties for a less rent. Héld, that 
there was neither an éviction of the tenant nor a surrender of the lease, and 
that the lessor was entitled to provo against the lessee's estate in bankruptcy 
for damages for the breach of the covenant in the lease to pay the subsequently- 
accruing rent. 

Appeal from the order of the district court allowing proof in bank- 
ruptcy of the claim of the trustées under the will of Joshiia Francis 
Fisher against the bankrupt's estate. 

The facts on which the claim was founded, as reported by the regis- 
ter, SuBsex D. Davis, were as foUows : . 

The banknipts by a written lease rented the store 626 Chestnut ètreet, Phil- 
adel, hi », from the trustées of Joshua Francis Pisher, deceased, for two years 
from January l, 1876, at a yearly rental of $8,600. The lease contained, intér 
ah'a, the following clauses: 

"And the lessees for themselves, their légal représentatives afld assigns, do 
hereby covenant and agrée wlth the lessors, their légal représentatives and 
assigns, to promptly pay the rent hereby reservedon the day, and times hereiu 
specified. * • * 

"Provided always, and thèse présents are on condition, that the lessees shall 
faithfully perform said covènants, and on breach of any of them it shall be 
lawful for the lessors to renenter on the premises as of their former estate. 

♦Keported by Frank P. Prlchàrd, Esq., of thé Phlladelphia bar. 
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And it îs further expressly agreed that in case the lessees sball violate any of 
the covenants herein contained, on their part to be performed, then the lessors 
shall bave the powèr to terminate this lease, and any attorney in behalf of the 
lessees may sign an agreement for entering an action of ejectment in any 
court of compétent jurisdiction. * * * No such détermination of this 
lease, or taking or recovering possession of the premises, shall deprive the les- 
sors of any action for rent or for damages for the breach of any covenant 
herein contained. * * *" 

On October 23, 1876, the bankrupts made a voluntary assignment, for the 
benefit of creditors, to Robert Dornan, of the city of Philadelphia, who ac- 
cepted the duties of his position as such assignée, and proceeded to take pos- 
session of the stock in trade (carpets) of the said Orne, at the same time dis- 
claiming any interest in said lease. The assignée found said stock of goods 
in the store, at No. 626 Chestnut street, under a distress laid by the lessora 
for rent in arrear, and a constable in possession. An arrangement was then 
made by him with the lessors, by which it was agreed that the distress should 
be withdrawn, he promising to pay the rent then in arrear, and ail rent which 
should accrue during his occupancy of the premises. This arrangement was 
carried dut, and on or about December 12, 1876, in accordance with a previ- 
ous agreement that he should inform the lessors when he would vaeate, he 
sent the keys of the premises to J. "Warner Erwin, the agent of the lessors, at 
the same time paying the rent up to that day, as though it accrued from day 
to day. 

The lessora thereupon rented the premises to other tenants at a lower 
rental. Suhsequently, the lessees having been adjudicated bankrupts, the 
lessors presented the présent olaim against the estate, claiming as damages, 
for the breach of covenant to pay rent, the rent accruiug after the assignée 
vacated, less the sums received from the new tenants. To this claim the 
assignée in bankruptcy objected, on the grounds that there had been no 
breach of covenant when the lessors re-entered ; that the assignée, not having 
accepted the lease, could not authorize the lessors to relet ; and that the entry 
of the lessors, and their reletting of the premises to other parties, was an évic- 
tion. 

The résister, after considering the question whether the claim for 
damages was provable in bankruptcy, and deciding upon the author- 
ity of Ex parte Houghton, 1 Low. 554, and Ex Parte Lake, 2 Low. 
544, that it was, overruled the objections and sustained the claim, and 
his report was sustained by the district court. From the order of the 
district court the assignée in bankruptcy took this appeaL 

R. P. White, for assignée. 

George Biddle, for landlord. 

McKennan, C, J. The argument of appellanfa counpel is ingenious 
and impressive, and if his premises are conceded, his conclusions 
cannot be gainsaid. If the lease between Orne and Fisher's trustées 
was surrendered, with intent to terminate it, the trustées could not 
assert any claim for a subséquent alleged breach of it, for the obvi- 
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ous reaspn that a contract, canceled by agreement of the parties, 
ceases to exist thereafter, and is not susceptible of a.ny breach. And 
so, if the trustées evicted their tenant, their right to demand and 
recover rent from him was thereby suapended. But there was neither 
an éviction of the tenant nor a surrender of the lease. Practically there 
was an abandonment of the leased premises by the tenant. He was in 
default for rent accrued, confessedly bacame insolvent and unable to 
pay the rent as it might fall due, and transferred his leasehold inter- 
est, and the possession of the leased premises, to his assignée. The 
assignée went into possession, paid the rent in arrear under the con- 
straint of a distress warrant, retained possession for about two 
months, paying the rent for that period, but deolined to accept the 
lease, and then sent the keys of the premises to the landlord, by whom 
they were accepted, and to whoni one week's notice of an intention 
to vacate the premises had been given, in pursuance of an under- 
standing to that effect. . , , 

Now the fair import of thèse, oiroumstances is that the tenant did 
not intend to keep the premises, or to pay the accruing rent, or tp 
observe his covenant, and that he actually vacated and abandoned 
the premises without the consent of the landlord. Certainly thè 
landlord did not agrée to a termination of the lease, and it is clear 
to me that his acts do not warrant such an implicatioii. In such 
an emergeney he was not bound to stand listlessly by, and thus ex- 
pose his property to the péril of dilapidation and injury, but in the 
interest of botb parties he might resnme possession of it, take proper 
care of it, and manage it for the benefit of his defaulting tenant. 
This is what he did do, and he caniiot, therefore, be, held, tq hâve 
intended ta^ab8olve his tenant from the obligation of hi3 covenant, 
and from liability for damages resulting from his breach of it. 

I am therefore of the opinion that proof of damages, measured by 
the amount of the rent which the tenant covenanted to pay for the 
remainder of the term, less the sums received by the trustées for 
intermediate leases to others, was properly allowed, and that this 
appeal must be dismissed with costs, and it is so ordered. 
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GiNTBE V. KiNNEY ToBAOCo Co. and others. 

{Circuit Court, S. D. New York. July 15, 1882.) 

1 Tbadb Maek— " Stbaight Cut." 

The tenu " slraight eut," as applied to cigarettes, is a term descriptive of the 
ingrédients and character of the article used, and cannot be appropriated as a. 
trade-mark, so as to preclude another from advertising cigarettes made of 
straight-cut tobacco. 
2. Samb— Use of Teem Tbnding to Dbceivhi. 

The use of a term by coinplàinant in a manner calculated to mislead the 
public in référence tp the components or natuie of the article to which it is 
applied, will not be tolerated. 

Wm. D. Shipman, for complainant. 

Charles B. Meyer, for défendants. 

Wallace, g. J. So fàr as appears upon thifl motion the term 
"straight eut," as applied to cigarettes, is a term descriptive of the 
ingrédients and characteristics of the article, and therefore the com- 
plainant cannot appropriate' it as a trade-mark and enjoin the défend- 
ants froni advertising their article as "straight-cut cigarettes." 

Idi the préparation of smoking tohacco eeveral différent processes 
of cutting the leaf are employed, and the product is designated by 
the term -Which desoribes the partieular process which it has under- 
gone, Buch as straight eut, curly eut, lotag eut, and fine eut. "Straight 
eut" désignâtes that partieular product in which the plant has been 
Bo eut and treated at the timé of cutting as to préserve the fibers 
long, eveh, straight, and parallel when prepared for sale or use. It 
is Btated âlso that the ôhoicer vaxieties of the plant are usually 
selected by this mode of treatment, and the product is especially 
désirable for cigaretteè. In view of thèse faets it is évident that 
■when the term is applied to cigarettes it implies that they are made 
ofstraight-éut tobacco. 

The complainant adtèrtises his tobacco as straight eut, curly cut,, 
etc, but always adds some further appellation, such as Twin Pet 
straight eut. Perfection Ciirly eut, etc. In a circular 6f May 1, 1881, 
he states that his "straight-cut tobaccos are eut from the choieest 
varieties of Virginia gold and eun-cured leaf, and are eut to lie 
straight in the boxes, and are very désirable for making cigarettes." 
He now insists that the term was selected and has been employed by 
his business predecessors and himself as an arbitrary désignation of 
his partieular article, and that neither his cigarette nor the défend- 
ants' are made of straight-cut tobacco. AU this, if true, does not. 
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help the complaiuant's case, buito the contrary furpishes an addi- 
tional reason why he ehould be deniedthe assistance pf a court of 
equity. Not only bas be employed a name to wbicb be çould not 
acquire an exclusiTe right, but he bas used it in a manner calculated 
to mislead tbe public, althougb, perbape, not intentionally on bis 
part. A purcbaser cognizant of tbe différences in tbe préparation of 
smoking tobacco would legitimately infer tbat the complainant's cig- 
arettes were in fact made of straight-cut tobacco. No principles are 
better settled in tbe law of trade-marks than tbat a generio term, or 
a name merely descriptive of the ingrédients, quality, or cbaracteris- 
tics of an article of trade, cannot be the subject of a trade-mark, an4 
tbat tbe use of a name or term which is likely to deceive the public 
in référence to the components or nature of tbe article to wbich it is 
applied will not be tolerated. 

The motion for a preliminary injùnction is denied. 

See Burton v. Stratton, ante, 696, and note, 704 ^ Shaw Btockihg Cô. V. 
Mack, ante, 707, and note 717. 



Ballaed and others r. Citt dp Pittsbuegh. 
'Ovreuit Court, W. D. Pennsylmnia. July 7, 1882.) 

1. Patekts fok Irvbntionb— Abandonment op Invention. 

Where an application for a patent was made and refusedj and not till flve 
yearg thereafter was an amendment of his' application flled and an«lIort to 
obtain ils allowance renewed, the delay is,?ufflcient to raise the inferencjS of an 
abandonment ; but if this inaction is explicable consistently with légal require- 
ment it ■wlJl not operate to the préjudice of thé rights of the inVehtor. 

2. SaMB — "WeDOE-ShAPED BlOCEB for PATftMENT. 

The laying down of a pavement in the defeudant'.B streets, with wedge- 
shaped transverse channels, made of wedge-shaped blocks, described in patent 
No. 94,062, and according to the method described in patent No. 94,063, is an 
infringement of the patent owned by complainants, assignées of the inventer. 

3. BAiiB— Injùnction WithhbIiD. 

Where the interférence with the use of woodsjn pavements con^tructed in a 
city, in infringement of complainants' rights, would only operate injuriously 
on the public, without beneflting complainants, an injùnction will not be 
granted. 

In Equity. 

C. C. Cole and Çhas. F. Blake, for complainants. ■ 

Nelson Cross and George Shiras, Jr., for respondent. 
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McKennan, C. J. The bill in this case is fonnded upon three pat- 
ents, ail ôf which are alleged to hâve been infringed by the respond- 
ent: (1) Letters patent to Turner Cowing, assigner to Tallmadge E. 
Brown, No. 101,690, dated April 5, 1870, for "improvement in wood 
pavement." (2) Letters patent to William W. Ballard and Buren 
B. Waddell, (who assigned his right to Ballard,) No. 94,062, dated 
August 24, 1869, for "improved wood pavemeht." (3) Letters pat- 
ent to the same persons last named, (Waddell having assigned his 
interest in the invention to Ballard,) No. 94,063, dated August 24, 
1869, for "improved mode of cutting blocks for -wood pavement." 
Thé first two patents are, then, fô'r wooden pavement as a structure, 
and the last for the method of preparidg blocks to be used in such 
structure. 

The cardinal feature of the payement described and' cïaimed in the 
first patent consista in wooden blocks/ with inclined sides, so laid on 
t^eir larger ends as to form wedge-shaped crevioes or grooves for the 
réception of concrète or other suitable fillîng. Although this patent 
is dated April 5, 1870, the original application for it was made No- 
vember 13, 1865, and it is therefore prior to ail other patents, to 
which my attention bas been called, for the form of wood pavement 
described in it. Whatever mutations this application may hâve 
undergone after it was filed in the patent-office, the wedge-shaped 
crevices, and the necessarily sloping sides of the blocks, were a dis- 
tinguishing feature of it, and I think, therefore, the patent finally 
granted was properly engrafted upon it as its parent stock. 

It is urged, however, that Cowing's application was abandoned, 
and that his patent cannot relate back to the date of the filing of the 
application. On the twenty-seventh day of December, 1865, a pat- 
ent was refused him, and the case remained in this condition untU 
May 5, 1869, when an amendment of his application was filed, and 
the effort to obtain its allowance renewed. This interval of inaction 
is certainly sufficient to justify an inference of abandonment, because 
of the apparent default of the applicant in the prosecution of his 
application with due diligence, as the law requires. But, as bas 
been repeatedly held, if this inaction is explicable consistently with 
this légal requirement, it will not operate to the préjudice of his right 
as a meritorious inventor. It was thus explained by the proofs laid 
before the commissioner of patents, in which it appeared that the 
applicant had beên "generally incapaoitated for business by mental 
disorder." Thereupon the case was reconsidered by the commis- 
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Bioner, — himself one of the most eminent patent lawyers of hia time, 
— and the patent granted, as I think, rightfully. 

During this interval, however, to-wit, on the thirty-first of March, 
1868, letters patent No. 76,227 were granted to Miller & Mason 
for an improved wood pavement. Thèse patentées disclaimed the 
"invention of the wedge-shaped blocks," but claimed as their inven- 
tion a combination consisting of wedge-shaped blocks, when bo laid 
as to break joints with those of the opposite rows, concrète fiHing, and 
a continuons wood foundation. But the -wedge-shape channels be- 
tween the rows of blocks, caused by the use of blocks with inclining 
aides, was the invention of Cowing, whose application foi" a paient 
w'as then pending in the patent-office. The pendency and allowance 
of this application subordinated Miller & Mason's patent to Cowing's, 
and preoluded the use by thein of the -wedge-shaped channel in their 
combination without bis consent. This was the state of the art 
when the two remaining patents set up in the bill were applied for 
and granted. The firôt of thèse, No. 94,063, is for a method oîcùfv 
ting blocks for wooden pavement so as to form by two cuts, or one 
eût and one splitting,'two finished blocks, with the top and bot- 
tom level, or in paràllel planes, and the sides bevellôd, one side being 
inclined with the fiber, and without waste of material. The othèï. 
No. 94,062, is for the blocks produeed by this method, as an article 
of manufacture, and also for a wooden pavement constructed with 
them. 

It is very earnestly urged that this method of produeing fabrics of 
wood is not novel, and that it îs indicated in the patent of Miller & 
Mason. I do not propose to foUow this discussion in détail. It is 
sufficient for me to say that the proofs f ail to show that a block of 
wood adapted to pavement construction, or any analogous fabric, 
suggestive of sueh use, with the top and bottom in paràllel planes, and 
the sides bevelled, one side being inclined with the fiber, had been 
made, or that two such blocks could be formed out of a pièce of tim- 
ber of auitable dimensions by two cuts, or one eut and one splitting, 
without waste of material, before the date of the patents in question. 
Nor does the patent of Miller & Mason even indefinitely describe the 
Ballard block, or iudicate any method of making it. Ail that is said 
is that the blocks are to be bevelled on both sides from top to bottom, 
and "to be eut from plank, and are of the usual size, having the fiber 
vertical," or that they "can be eut with less wàste of material by cut- 
ting them from timber, and ëjplitting the timber blocks with the 
v.l2,no.3— 50 
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proper bevel." But this does not describe a wedge-shaped block hav- 
ing the grain running pwraUel to one and oblique to the other of its 
bevelled sides, nor how two of eucb blocks may bè produoed at the 
same opération without waste of material by two cuts of a saw. 

AU of thèse three patents the respondent is shown to hâve in- 
fringed, in causing to be laid upon two of its streets, viz., Lincqki 
and Fifth avenues, wooden pavements with wedge-shaped, ' trans- 
verse channels made of wedge-shaped blocks, described in patent No. 
94,062, and according to the method described in patent No. 94,063. 
In describing the mode in which the blocks used in thèse pavements 
were made, Mr. Diester, in his déposition, sufficiently identifies them 
with the patented block and process, but the e2,hibits prodnced by 
him are démonstrative. 

I am, therefore, of opinion (1) that the patent of Turner Cowing, 
assigner to Brown, is valid, and covers the use of the wedge-shaped 
cbannel or erevice, therein described, in wooden-pavement construc- 
tion; (2) that the patents to Ballard and Waddell, Nos. 94,062 and 
94,0.63, are also valid, and that they secureto said patentées tli^p 
exclusive right to make and use, in wooden pavements, the blocks 
therein described; (3) that the wedge-shaped channpl is embodied 
in the pavements aforesaid, constructed for the city of Pittsburgh;, 
and that wedge-shaped blocks, formed and made substantially S'S 
described and directed in Nos. 94,062-63, were used in the construc- 
tion of said pavements; (4) that there ought to be a decree for the 
complainants. 

Inasmuch as any interférence with the use. pf the wooden pave- 
ments constructed in the city of Pittsburgh, in infringement .of the 
complainant's rights, would only operate injuriously upon the public, 
without benefiting the complainants, an injunction will not be granted. 
But there must be a référence to a master to ascertain profits and 
damages, and a decree will accordingly be entered. 



Hayward and others v. AN0BE-<r8 and othera. 

(Circuit Court, N. D. lUinoia. July 7, 1882.) 

Patents vas, Inventions— Remedy at Law. 

Where the assignée of damages for an infringement of a patent for an invep- 
' tion has an adéquate remedy at law for an infringement of the patent, which 
expired hefore the assignment was made, a demurrer to tiie bill will bè suis- 
tained without préjudice to a suit at law for damages. 
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G. M. Spier and Banning é Banning, for complainant. 

West d Bond, for défendant. 

Hablan, Justice, (orally.) On the eighteenth of September, 1869, 
Aaron H. Allen, of Boston, executed a writing declaring that he had 
granted to Schemerhorn & Co. the sole right and privilège of marni- 
facturing and selling school f arniture made according to letters patent 
for a tilting seat, supported on the lever principle, granted to Allen 
on the fifth of December, 1854, reissued on the sixteenth of January, 
1861, and extended seven years from December 5, 1868. On March 
8, 1880, the patentée executed to Hayvrard, the complainant, a written 
assignment of ail the former's interest in a certain decree in the circuit 
court of the United States for the southem district of New York, "to- 
gether with ail claims for damages arising-^ince the eighteenth day of 
September, 1869, against any persons, firms, or corporations by reason 
of infringementfl of letters patent of the United States for a tilting 
seat," etc. And by that assignment Allen made, constituted, and 
appointed Hayward his attorney irrévocable, "for him and in his 
name," but for the use and benefit of Hayward, and under certain 
named conditions, to ask, demand, and by ail lawful ways and means 
to recover and receive, ail money due and to become due in a suit pend, 
ing in New York, and to "coUect the claims for damages herein before 
assigned, and on payment or collection of the same to acknowledge 
satisfaction, of give other good and sufficient releases and' dischafges 
of the said judgments and claims." The assignment was recorded in 
the patent-office on May 25, 1881. On the twelfth of May, 1881, 
Platt, assignée in bankruptcy of Schemerhorn & Co., executed a writ- 
ten assignment, purporting to be made in pursuance of the order of 
the bankruptcy court, transferring and conveying, for the considéra- 
tion of $900, to Hayward, ail of his right, title, and interest, as such 
assignée, in and to the letters patent granted to Allen, and the reissue 
and extension thereof, together with ail claim, demand, and action 
and causes of action arising to the assignée. This assignment, being 
ackno'wledged, was recorded in the patent-office on May 25, 1881. 
The présent suit in equity was commenced December 1, 1881, in the 
name of Hayward and Allen against A. H. Andrews. & Ço., to recover 
the gains and profits realized by défendants from an allèged unlawful 
making, using, and selling seats embracing the patented impfove- 
ment,ifand the damages sustained thereby. Subsequently, on May 
25, 1882, the bill was dismissed by complainants as to Allen, and on 
the same day iËayward filed an amended bill, to which was appended 
copies of the foregoing written assignments. 
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The case was submitted to the court upon a demurrer by défend- 
ants, the chief ground of which is that Hayward, as assignée of a 
olaim for profits and damages, becoming such after the expiration of 
the extended patent, could not maintain a suit in equity to recover 
such profits and damages. Held: (1) The case of Eoot v. Lake Shore 
é M. S. B. Co., determined in the suprême court of the United States 
at its last term, [11 Fed. Eep. 349, note,] establishes the proposi- 
tion that Allen, had he never made an assignment of his claim for 
damages, could not himself hâve invoked the jurisdiction of a court 
of equity. (2) The contention of complainant's counsel is that Hay- 
ward, as assignée, acquired only an équitable title in Allen' s claim 
for infringement, and therefore could sue in equity. Waiving any 
détermination of the gênerai question in the form it is now presented, it 
is sufficient in this case to say that Hayward has a complète and adé- 
quate remedy at law. So far as the présent claim for damages against 
défendants rests upon the assignment by Allen to Schemerhorn & Co., 
and the assignment by their assignée in bankruptcy to Hayward, the 
latter can sue in his own name at law ; and so far as his cause for 
action rests upon AUen's assignment to him, he can sue in Allen's 
name, since the writing executed by Allen gives him authority to do 
so. There is therefore no impediment which will prevent Hayward 
from resorting to remédies purely légal. 

The demurrer is sustained, and the bill is dismissed without préj- 
udice to a Buit at law by Hayward. 



Odobless Exoavating Co. v. Latjman.* 

{Cireuit Court, E. D. LouMana. May, 1882.) 

Patents— iNjnDNCTioH. 

Where the validifiy of a patent has been afflrmed by a decree of a fédéral 
court it will be taken as conceded, and, upon an applicatioi) fof aa injunction 
the only question will be as to the infringement. 

BiLLiNGs, D. J. This case is submitted on an application for an 
injunction to prevent infringement. Complainant is the owner by 
assignment of two patents — the Strauss patent, issued to Louis Strauss, 
January 28, 1868; and the Painter patent, issued to William Painter 
on the fifth day qî August, 1873. The Strauss patent was for "an 
*Reported by Joseph P. Hornor, Esq., of the New Orleansbftr. 
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improvement in apparatus for cleaning privies," and consists in the 
combination of a réservoir or receiving tank, a deodorizer whereby 
the fetid air is passed over burning chareoal or a gas-burning stove, 
and a forcing pump, together with an apparatus for emptying privy 
vaults. The invention set forth in the Painter patent is for "an im- 
provement in pump valves," to be used in "combination with a flap 
valve, the stiffeners or braces being arranged to prevent collapsing. " 
Complainant shoWs that the validity of thèse two patents under which 
it claims has been confirmed by a deeree of the United States cir- 
cuit court for the fourth circuit and district of Maryland, in the case 
of this complainant and Burton A. McCauley. The only question, 
therefore, iathat as to infringement. The évidence upon the point of 
infringement is a description of defendant's method by August G-uerin 
and the opinion of Joseph Jouet. This testimony is very explicit, and, 
if the facts stated by Guerin and the opinions and déductions of Jouet 
are correct, show an infringement of both patents. To meet this 
évidence the défendant introduced the affidavits of Michael Kern and 
Peter Frisht, which substantially deny any infringement. The affida- 
vit is a joint one, and is largely in the nature of an opinion, and while 
its language shows scientific discrimination, it is not stated or shown 
that the affîants are experts. 

I tbink, therefore, the injunction should issue, with leave to the 
défendant to move to dissolve upon his filing his answer upon fuUer 
showing, if he shall so be advised. Let the injunction issue. 



FoED ». KuBTZ and othere. 

(Oireuit Oottrt, 27. D. lUinoi». July 7, 1882. 

1. Patents ï-or Inventions— Infringement— Damages. 

Where the infringement was neither wilful nor maliciotis, only the -net 
profits rcalized from the manufacture and eale of the patentée articles will be 
alloiyed. 

2. OosTS. 

Where the défendants were willing, at the outset, and oilered to pay the 
amount of net profits realized by them, and costs hâve been unnecessarily 
accumulated, the parties should pay their own costs, and each party pay half 
the master's fee. 

Mr. BeUowg, for complainant. 
Mr. Sherbiirne, for défendants. 
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Harlan, Justice, (orally.) The findings of the master in this case 
are correct. The infringement by défendants of complainant's pat- 
ent -was neither mlful nor malicious. The case does not justify a 
deeree against them beyond the net profits realized from the manu- 
facture and sale of the patented articles. That sum is found to be 
$28.06. For that sum the complainant may hâve a deeree. 

In référence to the costs the conclusion is justified by the record 
that the défendants were willing at the outset, and through their 
attorney offered, to pay to the complainant the amount of the net 
profits realized by them, but the complainant was desirous of mulct- 
ing them in damages, under circumstances not calling for such a 
course. Costs hâve been unnecessarily accumulated, and I think it 
just that the parties be required to pay their own costs, and each 
party must pay one-half of the master's fee, as it may hereafter be 
fixed by the circuit judge. 



Wallicks V. Canteell and others.* 

lŒrcuit Court, E. D. Pennsyhania. May 3, 1882.) 

Patent— Appakatub fob EirAMELLiKa Mouldings. 

Letters patent No. 163,825 for an improvement in apparatus for enamelling 
mouldings sustained. 

Bill for an Injunction to Eestrain the Infringement of a Patent. 

Charles Howson, for complainant, 

J. W. Shortlidge, for défendants. 

BuTLEE, D. J. A very few lines wîU explain our views of this case. 
Letters patent No. 163,825, for an "improvement in apparatus for 
enamelling mouldings" vrere issued to the plaintiff May 26, 18Y5, eon- 
taining a single claim, as foUows : "An enamelling-box divided into two 
compartments by a slotted partition, and having openings at the end, 
in a line with the slot in the partition, ail substantially as, and for, the 
purpose set forth." The bill charges infringement of this patent. The 
defences set up, and urged at the hearing, -were f,rst, that the patent 
is invalid, and, second, that the défendants bave not infringed. The 
first was based principally on an allégation of prior use. As respects 
this it is sufficient to say that in our judgment, the allégation is not 
sustained. A written review of the testimony would be of no value. 

*Reported by Frank P. Prichard, Esq., ofthe Philadelphia bar. 
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A careful examinatiou bas satisfied us that its -weight is against the 
défendants, while the burden of proof is on them. 

The suggested objection to the elaim, ia unfounded. The claim 
embraces nothiag that should not bave been included, It covers 
aimply the peeuliar enamelling-box inyented and constructed by the 
plaintiff, and shown by the model. 

That the défendants' device infringes the plaintiff's we cannot 
doubt, It was designed for the same purpose, and aocomplishes it 
in the same way, and substantially by the same means. The me- 
chanieal applianoes are virtually undistinguishable, and the mode of 
opération and resuit are identical. Without the expert testimpny, — ■ 
•whioh ia very positive, — this conclusion ia f uUy Bustained by inspec- 
tion of the two boxes and their work. 

A decree must be entered accordingly. 



Thb Pibbbbpont.* 

The Mary Mohgan.* 

{Distrief Court, E. V. Penntylmnia. March 31, 1882.) 

AdmiraiiTT — Collision — Mutual Fath/t. 

A steam-barge and a steam-boat collided on the Delaware river. The testi- 
mony as to the circumstances under which the collision occurred was in direct 
and irreconcilable conflict. It appeared, howerer, that the lamps of the barge 
were partially ol)Scured by smoke, and that she did not signal until too late to 
prevent a collision, and that on the other hand thë steam-boat had seen only 
the white light of the barge, and supposing it to beloùg to a vessel at anchor, 
had steered accordingly, until the signal of the barge was heard. Heid, that 
the barge was négligent in not havlng her lights in proper condition, and in 
not signaling in time; that the steam-boat was also négligent in not discover- 
ing earlier that the barge was in motion; and that thê damages should, there- 
fore, be equally divided. 

Cross-libels — one by the owners of the steam-barge Pierrepont 
against the steam-boat Mary Morgan, and the other by the owhers of 
the Morgan against the Pierrepont — to recover damages caused by a 
collision. The évidence was as followa: On August 8, 1879, at 
about 10 o'clock p. m., the Pierrepont, bound up the Delaware river, 
collided with the Morgan, which was coming down. The night was 
cloudy, but not stormy. The testimony, as to the circumstances 

•Keported by Frank P. Prichard, Esq.i.of the Philadelphia bar. 
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under whioh the collision occurred, was in direct and îrreconcilable 
conflict. On behalf of the libellants it was testified that the Pierre- 
pont was on the eastern sida of the channel; that the red light of 
the Morgan was first discovered about one point off the port bow; 
that the Pierrepont held her course, but that when about half a mile 
distant the Morgan changed her course, showing both her side lights ; 
that when within hailing distance the Pierrepont blew one whistle, 
which was answered by the Mary Morgan, with one whistle; that 
the Pierrepont's wheel was then ported; that the Morgan again 
changed her course, showing only her red light, but almost immedi- 
ately thereafter chahged her course again and showed her green 
light, and then almost immediately shut out her green light and 
opened her red ; that the Morgan was then about 100 yards distant, 
and at least two points off thô Pierrepont's port bow, ^ith no danger 
of collision, when suddenly, without any necessity, she again changed 
her course by starboarding her wheel, and ran into the Pierrepont, 
striking her on the port bow. On behalf of the respondents it was 
testified that the Morgan was running in mid-channel on the course 
of the Hamburg range lights; that the white light of the Pierrepont 
was seen on the starboard bow of the Morgan, and was believed to be 
the light of a vessel at anchor; that while steering to pass, keeping 
that light on the right, a whistle from the Pierrepont showed it to be 
a steamer in motion ; that the signal was immediately reaponded to 
by the Morgan, the helm of the latter thrown hard a-port, and her 
engines reversed, but that the vessels came together immediately, the 
Morgan striking the port side of the Pierrepont. It appeared that 
the bell-wire of the Pierrepont had been broken prier to the collision, 
and hence her pilot was unable to signal to the engineer to reverse 
her engins. With regard to the condition of the Pierrepont's lights 
the testimony was also in direct conflict, the libelîant's witnesses tes- 
tifying that the lights were properly burning, and respondent's wit- 
nesses testifying that she had no side lights burning at the time of 
the collision. There was some évidence that the Pierrepont's lamps 
were encrusted with smoke, and that her awnings were torn, and 
might possibly hâve obscured her lights by flapping. 

Alfred Driver and J. Warren Coulston, for the Pierrepont. 

Henry G. Ward and Morton P. Henry, for the Mary Morgan. 

Bdtlee, D. J. Thèse cases exhibit a large amount of conflicting 
évidence, — much of it being irreconcilable. A careful examination 
however bas satisfied me that both vessels were in fault. The course 
of each was near the center of the channel, and they were conse- 
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quently approaching, virtually, " head on." "What the several wit- 
nesses say respecting the position of range lights, and the situa- 
tion of the vessels, before danger was apprehended, is not entitled 
to much weight, There was nothing to call attention to the Bubject, 
or calculated to impress the mind respecting it. The probability 
is that eaeh vessel was steering by the lights, on a course near 
the center of the chanuel; and this is strengthened by the circum- 
stances of the case. 

The fault of the Morgan consisted in failing to discover that the 
Pierrepont was in motion, until close upon her. She had seen the 
latter's mast-head light at a considérable distance, and discovering 
no other, supposed her to be at anchor. Eesting too confidently upon 
this, she failed in the observance of proper care to ascertain its cor- 
rectness. Such care would hâve discovered other lights, and revealed 
the fact that she was in motion. It is quite probable that thèse lights 
could not be seen when the mast light first came into view, — either 
on account of their. situation, or their imperfect condition. That they 
were in imperfect condition, I hâve no doubt. Proper vigilance, 
however, would bave discovered them ; for it is reasonable to believe 
that they could hâve been seen at a considérable distance, notwith- 
standing the partial smoking of the glass, The officërs and lookout 
appear to hâve been careless. When the conclusion was reached, on 
discovering the mast-head light, that the Morgan was stationary, it 
was resolved to pass to the eastward, and no pains whatever were 
taken, as they approached, to ascertain whether the conclusion was 
correct or not. 

The fault of the Pierrepont consisted — First, in failing to hâve her 
side lights in proper condition. I cannot doubt that they were burn- 
ing; but I think it reasonably certain they were obscured by smoke. 
Second, in failing to signal the Morgan as early as should bave 
been done. She saw this vessel when distant; and while she was 
coming almost, if not quite, directly in front, no signal was given 
until she had approached so near that collision was probably inévita- 
ble. I am satisfied the signal was immediately obeyed by porting the 
Morgan's helm, and reversing the engine, Nothing more was possi- 
ble, and yet the vessels came together before the Morgan's head could 
be turned. 

The testimony of the Pierrepont, that the Morgan was at a safe dis- 
tance when signaled, and changed her course several times afterwards, 
turningto the east immediately before the collision, and thus causing 
it, is not only in conflict with the testimony of the Morgan, but is so 
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opposed to ail reasonable inferences as to be incredible. Aware of 
the danger, and porting lier wheel to avoid it, why would she change 
lier course at the oritical moment, and thus imperil herself as well as 
the Pierrépont ? Whether the collision might still hâve been avoided 
at the time of signaling, if the Pierrépont had reversed her engine aa 
the Morgan did, is open to doubt. The experiment should hâve been 
tried. The condition of her bell--!rire, however, rendered this im- 
practicable. Whether fault ehould be attributed to her on this 
account need not be considered. 

The foregoing is a statement of conclusions merely; and I shall 
attempt nothing more. An analysis of the mass of eOnflicting testi- 
mony would be of little value, while its préparation would require 
more time than I bave to spare. 

A decree for half damages will be entered. 

Seé The Leversons, 10 Fed. Eep. 753. 



The Ealfh M. Hatwabd.* 

{District Court, E. D. Pennaphania. April 21, 1882.) 

Admiraltt— Collision— CoNFLicT of Tkstimont— Mutual Fault. 

Two vessel8 collided on a dark and stormy night. The testimony as to the 
cause of collision was in direct and Irreconcilable conflict. It appeared, how- 
ever, that there was a want of vigilance on both aides, and that although the 
libellant was primarily responsible, the respondent having the right of way, 
yet the respbndent had executed a wrong maneuver, which probably contrib- 
uted to cause the collision, and also prooeeded on her course without stopping 
to ascertain the extent of libellant's injury. Mdd, that the damages should be 
equally divided. 

Libel by the owners of the schooner Joseph H. Huddell, Jr., 
against the .barkentine Ealph M. Hayward, to recover damages for a 
collision. 

The collision occurred in the Alantic océan, opposite Absecom 
light, on the New Jersey coast, about midnight, on November 19, 
1881. The night was dark and stormy, the wind blowing a gale. 
The exact direction of the wind was in dispute, libellants alleging 
that it was north-west, and respondents that it was west-north-west. 
The schooner was bound up the coast on a voyage from Philadelphia 
to Boston with a cargo of coal. The barkentine was bound down 

•Reported by Frank P. Prichard, Bsq., of the Philadelphia bar. 
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the coast in ballast. The testimony as to the cause of the collision 
■was in direct conflict. 

On behalf of the libellants it was testified that the schooner 
■was sailing a course of about N. E. by N., and first discovered the 
barkentiue's green light about two points off the starboard bow, and 
from half a mile to a mile distant ; that the schooner's helm was put 
to starboard until the green light was three or four points off tbe 
starboard bow; that the barkentine then attempted to luff acrossthe 
bow of the schooner, showing both her lights, and immediately there- 
after striking the schooner on her starboard quarter. 

On behalf of the respondent it was testified that the barkentine was 
sailing a course of about south-west, or a little to the southward of that 
point, close-hauled, and on the starboard tack ; that the green light of 
tbe schooner was seen about a point and a half on the port bow, at a 
distance of about two miles ; that the barkentine, having the right of 
way, held her luff, and that when the vessels were close together the 
schooner attempted to cross the barkentiue's bows from port to star- 
board ; that in the moment of péril, and in order to avert the impending 
disaster the barkentine's helm was hove up with the hope of passing un- 
der the schooner's stern, but that it was too late to avoid the collision. 
It appeared that up to the time of striking the barkentine ail hands 
on board the schooner had been engaged in shortening sail, and that 
no lookout was stationed until shortly before the collision. It also 
appeared that, although it was the master's watch on board the bark- 
entine, he had gone below, leaving the deck in charge of the second 
mate; that just prior to the collision the lookout on the barkentine 
sang out to the man at the wheel to "hard up," but that the second 
mate countermanded this order and ordered the man at the wheel to 
luff, which was done. It further appeared that the schooner sank in 
conséquence of the collision, and that the barkentine proceeded on 
her course without reseuing the crew, who were subsequently taken 
off by a passing steamer. In excuse of this it was testified by those 
on board the barkentine that they did not know the schooner had 
been seriously damaged by the collision. 

Alfred Driver and J. Warren Coulston, for libellant. 

Théodore M. Etting and Henry R, Edmunds, for respondent. 

BuTLEH, D. J. Libellant bas the burden of proof. The testi- 
mony is in direct, irreeoncilable conflict. If libellant's is true 
she was free from fault, and her antagonist whoUy blâmable; if 
xespondent's is believed she was blameless, and the libellant alone in 
fault. It is quite clear respondent had the right of way. She 
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waa olose-hauled, and on her starboard tack. It was therefote 
libellant's duty to keep out off and hers to hold her course. 

The case havingbeen heard during juryperiod of the circuit court, 
and an early décision being required by the peculiar circumstances, 
I hâve time to do no more than indicate the grounds on which the 
decree rests, 

While it may be îrreconcilable with libellant's testîmony, the con- 
clusion is reasonable, from ail the évidence, that the parties when 
first aware of each other's présence, were meeting very nearly head 
on. The lookout of libellant was déficient, (while the character 
of the night and weather demanded unusual vigilance,) and respon- 
dent eonsequently was not seen, I believe, until the vessels were 
near together. It seems quite probable, and I believe it to be a 
fact, that when the libellant ported her helm and changed her course 
she was brought across the respondent's bows, in dangerous proximity. 
She was in fault, therefore, in failing to discover the respondent as 
early as she should hâve done, and in failing to keep off. What her 
witnesses say respecting lights, distances, and positions of the re- 
spective vessels, and the theory upon which her case is rested by 
counsel, cannot be accepted. They are not only inconsistent with 
probabilities, but, as the assessors report, are actually disproved by 
the collision itself. As thèse gentlemen say, no collision could hâve 
taken place if the facts were as hère stated; it was a nautical im- 
possibility. 

I find, however, that respondent also was in fault, Notwith- 
standing the character of the night and weather, her olïïcers' conduct 
shows great want of vigilance. Three men alone were on deck at 
the time; the captain and mate both being below. When the light 
was seen the captain was not called, and the second mate, who was 
on deck, appears, from his aets to bave been reckless or incom- 
pétent. While the lookout, who saw what was necessary to be done, 
gave the proper order to the man at the wheel, the mate counter- 
manded it, and brought the veesel further up into the wind — the 
direct tendency of which was to render the collision inévitable. It is 
improbable the vessel made material headway in this new direc- 
tion, but the change of course necessarily tended to the resuit which 
foUowed. I do not think it ean properly be said that the vessel was 
actually in péril when this change was made. It is quite clear 
that if the order given by the lookout had been obeyed, the col- 
lision would hâve been avoided. It is true the libellant should 
not hâve made any change in the respondent's course neces- 
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sary, but in view of the night and weather, and other attendant cir- 
cumstances, it certainly was the respondent's duty to exécute the 
maneuver ordered by the lookout. Furthermore, it cannot be known 
that the libellant would not hâve escaped, notwithstanding her f ault, 
if the respondent had not made the blunder — her conduct in going 
off without ascertaining the extent of injury inflicted was also inex- 
cusable. The circumstances were such as to justify serious appré- 
hension for the libellants safety. It was her duty, therefore, to 
ascertain the extent of the injury, and the necessity for help, or the 
absence of it, before pursuing her course. 

In view of the facts the libellant should hâve a decree for half 
damages. 

The court propounded certain questions to two nautîcal experts, 
called as assessors, which, with the answers thereto, were as follows : 

1. Suppose the courses aucl positions of the respective vessels to bave been 
sueh as the libellant states, and as his counsel illustrated on the blackboard in 
your présence, could the collision hâve occurred? 

If you answer that it could not, give your reasons f uUy for this conclusion. 

Answer. That we hâve no hésitation in saying the collision, under the cir- 
cumstances as stated by the libellant, could not hâve occurred, for the reasons 
that the schooner steering N. E, by N., making a green light two points on 
her starboard bow, shows that she bas passed the line on which that vessel 
was steering, and also shows that that vessel must be steering to the south- 
ward of S. "W. by "W., for if steering up this high both lights would be seen, 
and if àny higher the red alone; therefore the schooner had passed the line of 
ail danger, and her course was constantly increasing the distance. When the 
schooner hauled up N. by E., bringing the green light four points on the lee 
bow, she would be increasing the distance more rapidly. 

The wind, as stated, being ÎT. W., the bark could head W. S. W. if the wind 
and sea were moderate; but being tetormy — blowing a gale — and she being 
under short canvas and light, she would vary and fall off a point to leeward, 
and would make one if not two points leeway, which would give her a course 
of S. "W. to S. W". by S. through the water. 

2. May the différence in the direction of the wind stated by the parties be 
reconciled bythe fact that the vessels were running in opposite directions; in 
other words.if the libellant found the wind as she states, would the respond- 
ent probably find it as she describes ? 

Answer. The apparent différence in the direction of the wind between N. 
"W. and W. N. W. is only two points, and to two vessels steering in opposite 
directions their velocity would make the wind appear more ahead, especially 
when blowing heavily, and would aceount for that différence. 

8. Was thereany excuse for the order given by the bark's mate turning the 
vessel further up into the wind? How do you explain the mate' s conduct in 
this respect? 
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Amwer. The bark being by the wind on the starboard tack; having the 
right of way, we see no excuse for putting the helm down, sa it would tend 
to shoot her up to windward and across the schooner's track. If she had kept 
her course the probability is she would hâve gone clear, for by her lufflng in 
the wind she barely managed to hit the schooner. 

After her lufflng, when she would lose her way, it would take some time 
for her to get suflacient headway for the hélm to act to keep her ofE. 

The action of the mate we cannot ùuderstand; as, when the light was seen 
and likely to corne near, it was certainly his duty to hâve called the captain, 
and let him do what maneuvering he thought necessary. His action seema to 
hâve been without any thought or even ordinary judgment. 



The Atlas.' 



(Bîstrîd Court, B. B. Fennsylvania. May 19, 1882.) 

ADMrHALTT— LlABILITY OF TUG POR G-BOUKDINa OP To"W. 

It is the duty of the captain of the tug, wheu be sees his tow steering 
directly into danger, to warn her against it. 

Libel by the owner of the bark Lena against the tug Atlas to 
recover damages caused by the grounding of the bark while in tow 
of the tug. It appeared that on November 1, 1881, the tug took the 
bark in tow on the Schuylkill river and proceeded down the river. 
In making a turn near the mouth of the river the bark grounded. 
Libellant alleged that this was caused by the négligence of the tug 
in running too near the shore. Eespondents claimed that it waa 
caused by the failure of the bark to keep in the wake of the tug. 

J. Q. Lane, for libellant. 

Théodore M. Etting and Henry R. Edmunds, for respondents. 

BuTLEB, D. J. The respondent was blâmable in running too near 
the Pennsylvania shore. The bark kept in her wake untH she found 
herself running aground, or in imminent danger of it, when she 
sheered off towards deeper water; but was brought up in the mud before 
reaching it. The testimony of Captain Keller, of the Atlas, that the 
Lena ported her helm, running to starboard of his course, making a 
shorter turn than the tug, and thus approaching nearer the Penn- 
sylvania shore, is conti-adicted by ail the witnesses on board the Lena, 
and unsupported by any évidence in the cause. If it were true, it is 
susceptible of being proved beyond doubt. It furthermore seems 
incredible that the captain of the tug should hâve seen his tow thus 

*Ueported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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steering directly into danger, and should not hâve wamed her against 
iii, although, as he says, sheranon this course 300 feet before ground- 
ing. It is unnecessary to enlarge upon the subject. The captainof 
the Atlas was in fault ; and his attempt to excuse himself is unavail- 
ing. His reason for keeping towards the shore was, doubtless, the 
one assigned in his conversation with the Lena's crew, immediately 
after the accident — that he expeeted the wind, which was from the 
north-east, and thé ebb-tide, to drivé him towards the other side. The 
libel is therefore Bustaîned, with costs. 



Contract — Effect of Abrogation. 

"Wakner V. Stoddakt, U. S. Sup. Ct. Oct. Term, 1882. Error to the circuit 
court of the "United States for the northem district of Illinois. A contract 
was entered into between a bock publisher and a book agent, wherein the 
agent agreed to canvass for the sale of a certain reprinted work, and the pub- 
lishers agreed to furnisli the work'to the agent for the subscribers on certain 
ternis — the remittances to be made, one-half on the seventh and one-half on 
the twenty-sixth day of the month, in settlement for the previous month's 
sales. After procuring a number of sub&criptions the agent entered into a 
coiitract with a rival publishing house to canvass for and sell their édition of 
a report of the same work, and ceased to canvass for the work under the flrst 
contract, but ordered books to be supplied by them under the terms of the 
contract, which they ref used, denianding cash on delivery for the books there- 
after supplied to him, and brought suit against him for the value of the books 
already supplied, The agent, as défendant in that suit, as a set-ofl, made 
a claim for damages for loss in not being supplied with the books under the 
terms of the contract, and from substituting the works of the rival firm in 
conséquence. The case was determined in the suprême coiïrt of the United 
States on April 24, 1882. Mr. Justice Woods delivered the opinion of the 
court. aflSrming the judgmcnt of the circuit court denying the claim for dam- 



PlaintifC in error had no right, upon a refusai ot défendant in errer to fur- 
nish the books on 30 days' crédit, to obtain a cancellation of the orders he had 
taken and' substitute therefor orders for the rival édition, and charge. the 
expeuse of the substitution to défendant in error. The clauses of such a con- 
tract are reciprocal, and the performance of one was the considération for the 
performance of the other; and when he ceased to canvass for the books he 
had no right to demand them at the priées or the terms mentioned in the con- 
tract. Where a party is entitled to the beneflt of a contract, and can save 
himself from a loss arising from a breach of it at a trifling expense or with 
reasonable exertions, it is his duty to do so, and he can charge the delinquent 
with such damages only as with reasonable endeavors and expense he could 
not prevent. If the défendant in error violated his contract by refusing to 
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fill orders except for cash, the measure of damages would be the Interest tôt 
30 days on the amount of cash paid on his orders; and where no cash had 
ever been paid, he would be in any view entitled only to nominal damages. 
Défendant in error was not bound by the contract after plaintifC in error had 
ref used to go on under his contract. 

Van H. Higgins and laaac N". Arnold, for plaintiff in enor. 

Josiah B. Sypher, for défendant in raxor. 

The cases cited in the opinion were: Wecker v. Hoppack, 6 Wall. 94; Mil- 
ler V. Marinera' Church, 7 Greenl. 56; Eussell v. Butterflejd. 21 Wend. 304; 
Ketchell v. Bums, 24 Wend. 457; U. S. v. Burnham, 1 Masoii, 57; Taylor v. 
Bead, 4 Paige, 57L 

Wharfage— City Ordinance. 

Cincinnati, B. B. S. & P. Pkt. Co. v. Boahd or Trustées of Catietts- 
BUKGH, U. S. Sup. et. Oct. Term, 1881. Error to the circuit court of the 
United States for the district of Kentucky. The caae was determined in the 
suprême court of the United States on May 8, 1882. Mr. Justice Miller deliv- 
ered the opinion of the court, affirming the decree of the circuit court dis- 
missing the bill. 

A town ordinance establishing charges upon steam-boats and other water 
craft landing at the public landinga within the town, and appointing and 
establishing certain points at which such landings shall be made, and grading 
the rates for landing according to their tonnage, and afflxing a penalty foi- 
violation of the ordinance, is not a tax on tonnage, within the meaning of the 
constitution of the United States, and if a régulation of commerce it is of that 
class for which states may prescribe rules in the absence of congressional lég- 
islation on the subject; and such an ordinance is not répugnant to the con- 
stitution of the United States. The money collected for wharfage under a 
town ordinance is not taxes, and its collection will not be restrained unless it 
is shown that the rates are excessive, and that there was a clear abuse of the 
power properly conferred on the trustées in regard to the wharfage charges, 
such as would justify the interposition of a court of equity 

David Stuart Hounsell, for plaintiff. 

Cases cited in the opinion: Wharfage not a tax on tonnage, Cannon v. 
New Orléans, 20 WaU. 577; Packet Co. v. St. Louis, 100 U. S. 428; Packet Co. 
V. Keokuk, 95 U. 8. 80; Guy v. Baltimore, 100 U. S. 434; nor régulation of 
commerce, Cooley v. Board of Wardens, 12 How. 299; Gilman v. PhDadel- 
phia, 3 Ware, 713; Crandall v. Nevada, 6 WalL 35; Pound v. Truck, 96 U. S. 
462. 
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'Prioe V. FoHEMAN and others. 

ICircuit Court, S. D. lllUwia. July 7, 1882.) 

REMovAii oF Strrr fkom State CtouET. 

Fédéral courts are without jurisdiction where a necessary party défendant is a 
citizen of the samestate withcomplainant, between whom and the other défend- 
ant, a citizen of another state, there is no separable controversy. 

G. Koerner, for complainant. 

Geo. B. Strong, for American Bible Society and Missionary Society 
of M. E. Church. 

Haelan, Justice, (orally.) This présents a question of removal 
under the acts of congress regulating the jurisdiction of the circuit 
courts of the United States. 

Isaac Foreman died in St. Clair county, in thia state, having made 
his last will and testament, ■which was duly probated, and by which, 
in its first clause, was devised^.to his wife, Eebecoa Foreman, certain 
Personal property absolutely, and also the homestead for life. By 
the second clause, the défendants Thomas, Peiper, and Harrison 
were appointed esecutors and trustées for the purposes thereinafter 
named. By the third clause the executors are directed and empow- 
ered to sell and convey the whole of the testator's real and personal 
estate not thereinbefore disposed of, and couvert the same into 
money. The fourth clause, after providing for the payment of the 
testator's just debts, gives and bequeaths to the executors the sum of 
$2,000, in trust for the use and benefit of his daughter, Mary Price, 
during her natural life, to be safely loaned or invested, the inter- 
est or profits annually to be paid to her during her natural life; 
and after her death, the interest or proceeds to be paid annually 
for the maintenance and éducation of her child or children, and 
Buch principal sum to be paid to her child or children wben he, 
she, or they become of âge. Should the daughter die, leaving no 
child or children, or should ail of them die before arriving at full 
âge, then the said sum of $2,000 is made payable, two-thirds thereof 
to the American Bible Society, and the remaining one-third to the 
Missionary Society of the Methodist Episcopal Church of the United 
States of Amevica. The last clause gave and bequeathed the pro- 
ceeds in money of ail the real and personal estate not thereinbefore 
specifically devised, as follows : Two-thirds to the Bible Society and 
the remaining third to the Missionary Society. After the death of 
v.l2,no.l0— 51 
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the wife the executors were authorized and empowered to sell and 
convey the real estate devised to her, the procfieds to be divided 
between the before-mentioned corporations in the proportions above 
indicated. 

The présent suit was instituted by Mary Priée, the daughter and 
only child and heir at law of décèdent, for the purpose of obtaining 
a decree declaring the will not to be his true last will. The sole 
ground upon which it is impeached is that the deceased was mentally 
incapable of making a will. 

The complainant is, and was at the commencement of the action, 
a citizen of Illinois, as are and were the défendants Eebecca Pore- 
man (the widow) and the three executors, Thomas, Peiper, and Har- 
rison. The Bible Society and the Missionary Society, also défend- 
ants, are corporations of the state of New York. The case was 
removed from the state court and docketed hère upon the pétition 
of the two New York corporations, and a motion bas been made to 
remand the cause to the state court for want of jurisdiction in this 
court. 

Held: 1. The widow having renounced the provisions of the will 
and taken wbat the statute allows she can hâve no interest in 
the resuit of the suit. She cannot be affeeted by its détermination, 
because what she bas received can neither be increased nor diminished, 
however this suit may resuit. She is theref ore to be deemed a nom- 
inal party only. 

2. It is said that the executors are only clothed by the will with 
power of sale, and hâve no suoh bénéficiai interest in the présent 
controversy as makes it necessary, within the meaning of the ad- 
judged cases, to inquire as to their citizenship. Passing by this sug- 
gestion, so far as it relates to the authority conferred upon the exeo- 
utor to sell the real and personal estate of the testator, and to pay 
over the proceeds of such sale to the corporations named in the wiU, 
it is clèar that they hold différent relations to the money ($2,000) 
bequeathed to them in trust for the use and benefit of Mary Price 
during her life. The issue made by the complainant necessarily 
embraces the entire suit, and ail the défendants except the widow. The 
défendant executors and trustées, and the foreign corporations, are 
ail indispensable parties. The issue made is, will or no will. As 
trustées for Mary Price (if not as executors charged with certain 
duties and invested with authority to sell and convey certain prop- 
erty) the défendants Thomas, Peiper, and Harrison bave a direct légal 
interest in opposition to complainant's claim that the testator was 



GBAMEB V. MâCE. 803 

incompétent to make a will. There is, it is true, a eontroversy be- 
tween the two foreign corporations and the complainant, but obvi- 
ously it is not a eontroversy in which they alone are coneerned, and 
which can be fully determined as between them witbout tbe présence 
of the other défendants in their capacity as trustées for the complain- 
ant. The suit embraces a single indivisible eontroversy, on one side 
of which is the complainant, a citizen of Illinois, and on tbe other 
side of which, as indispensable parties défendant, are corporations 
of New York and citizens of Illinois. Upon iihe authority of Blake 
V. McKim, 103 U.S. 338 ; Barney v. Latham, Id. 205 ; Removal Cases, 
100 TJ. S. 457; Evans v. Faxon, 10 Pkd. Eep, 312, and other cases, 
(10 Wall. 172; 18 Wall. 5; 16 Wall. 446; 20 Wall. 130; 21 WaU. 
36,) the cause must be remanded to tbe state court for hearing. It 
is so ordered. 

In this disposition of the case the circuit and district judges 
concurred. 



Cbameb v. Mack. 
{Oirmit Court, 8. B. 2feu> York. April 22, 1882.) 

1. Resmoval op Causb — Term at which Cause CoDiiD bb Fiest Tried. 

Where issue had been joined by tbe service of an answer, which answer did 
not require a replication, and the cause was noticed for trial and placed on the 
calendar, but within the time allowed by the Code of Practice défendant served 
an amended answer, the exercise of that right did not enlarge his time for 
removal, and a motion to remove after that term is too late. 

2. Pbactice — Ahendbd PLEADruas. 

An amended pleading, unless strîcken out by the court, supersedes the orig- 
inal, and nullifles a notice of trial which may hâve been served by the adverse 
party before the amendment. 

Wallacb, g. J. The motion to remand this action to the state 
court présents the question whether this cause could bave been tried 
at the January term of the court of common pleas for the city and 
county of New York, within the meaning of that clause of the 
removal act of March 3, 1875, which requires the pétition for removal 
to hâve been filed "before or at the term at which said cause could 
first be tried." If the cause could bave been tried at that term the 
pétition was filed too late, and the motion to remand must prevail. 

Issue had been joined by the service of an answer to the plaintiff's 
complaint, which answer did not require a replication. Thereupon 
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the plaintifif noticed the cause for trial and placed it on the calendar 
in due season for the January term, but within 20 days from the 
service of the original answer the défendant served an amended 
answer. After this term of the state court the défendant filed his 
pétition for removal. By the practice in this state, within 20 days 
after a pleading is served it may be once amended, as of course, sub- 
ject to the right of the opposite party to hâve the amended pleading 
strieken out by the court if it is made to appear that the amendment 
was for the purpose of delay, and that the benefit of a term will be 
lost thereby. The amended pleading, unless it is strieken out by the 
court, supersedes the original pleading, and nullifies a notice of trial 
which may hâve been served by the adverse party before the amend- 
ment. The right to amend is not per se a stay of proceedings, and if 
the cause bas been noticed for trial the party who noticed it may 
bring on the cause; and if it is reached before an amended pleading 
is served, the cause may be tried, and thereafter an amendment is of 
no avail, 

It was obviously the intention of the removal act to preclude a 
party from resorting to the expédient of a removal in order to deprive 
his adversary of the opportunity to try the cause, and the décisions 
in construction of the act are to the effeot that a party loses his right 
to remove if he permits the term to pass at which he could hâve 
placed the cause in a position to be tried upon the merits if he had 
conformed to the rule of practice of the state court. When there is 
an issue which, by the practice of the court, can be brought to trial, 
the cause is triable ; and if noticed for trial the court can entertain 
it, and it matters not whether the parties are otherwise ready for 
trial or not, or whether the court will see fit to entertain the trial or 
not. Gurnee v. County of Brunswick, 1 Hughes, 270; Avies v. Colo- 
rado R. Go. 4 Dill. 261 ; Scott v. Clinton, etc., R. Co. 6 Biss. 529. 

In Knowlton v. Congress dt Empire Spring Co. 13 Blatehf. 170, it 
was held that where either party could notice the cause for trial at a 
term, that term must be considered the term at which the cause 
could be first tried ; and in Forrest v. Edwin Forrest Home, 17 Blatehf. 
522, Judge Blatchford held that the défendant lost his right to re- 
move when, the cause being at issue and triable on the merits, he 
tnight hâve noticed it for trial. Other décisions intimate a severer 
rule, and hold that if the cause could bave been triable if the party 
seeking to remove had used due diligence in progressing the cause, 
the term at which it could bave been ready for trial is the term 
intended by the act. 
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The présent cause was triable at the January term of tbe state 
court. The défendant had the power and the right to defeat the 
trial by serving an amended answer. The exercise of that right did 
net, however, enlarge bis time for removal. There was an issue 
which it was compétent for either party to bring to a hearing, and 
which the plaintiff sought to bring to a trial. The plaintiff was pre- 
vented from trying the cause by the act of the défendant. It does not 
avail the défendant that the practice of the court gave him the right 
thtis to defeat the plaintiff from trying the cause. 

The moliou to remand is granted. 



CoTTRELL V. PiERSON, Sheriff, and others. 
(Circuit Court, V. NeUrraska. May, 1881.) 

1. JoDOîfBNT — Lien of. 

The lien of a Judgment is not lost by a f ailure to prove the daim of the judg- 
ment creditor in subséquent proceedings in the bankruptcy court against the 
judgment debtor. 

2. Same— PRioBrrY of Lebn of Judsment of UsrrED States. 

A judgment in favor of the United States is not prier and paramount to a 
lien created upon the debtor'g property existing before the proceedings in 
bankruptcy, .which give the atatutory priority to a debt due to the United 
Statea. 

Bill in Equity. 

Towle é Reavis, for complainant. 

Schoenheît é Thomas and S. A, Fidton, for respondents. 

McCeary, C. J. By the law of Nebraska a judgment rendered by 
the district court of that state is a lien upon the real estate of the 
défendant in such judgment, situated -within the county where ren- 
dered. Assuming that a judgment of the United States district court 
is a lien in like manner and to the same extent as if rendered by a 
state court of gênerai jurisdiction, it follows that the judgment of the 
Springfield Manufacturing Company, being earliest in date, is the 
firfft lien, unless it bas been divested or displaced by the proceedings 
in bankruptcy against Cameron, the judgment debtor, or is held sub- 
ordinate to the latter judgment upon the ground that the latter is a 
judgment in favor of the United States and entitled to priority on 
that account. 

It will be observed that the judgment of the Springfield Manufac- 
turing Company was obtained over two years before the commence- 
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ment of the proceedings in bankruptcy, and that there is no charge 
of fraud or collusion in obtaining the rendition thereof. Did the 
failure of the plaintiff in said judgment to prove its claim in the 
bankruptcy court deprive it of its lien ? I think not. There is high 
authority for the proposition that the lien of a créditer on the real 
estate of a bankrupt is not lost by his failure to prove bis debt. As- 
signée of Wicks V. Perkins, 1 Woods, 383; 13 N, B. E. 280. The 
créditer in such a case may rely upon his security and omit to prove 
his claim in bankruptcy, and by so doing he will lose only his claim 
against the gênerai estate of the bankrupt. The law did not require 
the lienholder to prove his debt in order to save his lien. Havinga 
judgment in the state court by which his lien was established, he had 
no occasion to apply to the bankruptcy court for aid in its enforee- 
ment. Whether the judgment creditor in this case could hâve caused 
exécution to issue and had his judgment enforced by sale pending the 
bankruptcy proceedings may admit of some question, since the estate 
was in a certain sensé in custodia legis. In the case above oited, 
Judge Woods expressed the opinion that the lien could hâve been 
enforced either before or after the end of the proceedings in bank- 
ruptcy. However this may be, I am clearly of opinion that after the 
proceedings in bankruptcy had terminated, there was nothing in the 
way of the enforcement of the lien of the judgment in the state court 
by exécution and sale. Freeman, Judg. 28, 29; Second Nat. Bank v. 
Nat. Bank, 14 Am. Law Eeg. 281. 

The question remains whether the judgment in favor of the United 
States, under which complainant purchased, was a lien prier and 
paramount to that created by the earlier judgment in favor of the 
Springfield Manufacturing Company. The affirmative of this prop- 
osition must bfc maintained, if at ail, under the provisions of sec- 
tions 346 and 510Ï of the Eevised Statutes of the United States. 

The first of thèse provides that "whenever any person indebted to 
the United States is insolvent * * » the debts due the United 
States shall be first satisfied," and this priority is declared to extend 
to cases in which an act of bankruptcy is committed. Section 5101 
provides that in the order for a dividend in a bankruptcy proéeeding, 
after paying certain costs and expenses, "debts due the United States 
shall bave priority." 

It may now be regarded as settled that the priority of the United 
States, given by thèse statutes, "does not overrule any liens upon the 
debtor's property which existed before the event occurred which gives 
the statutory priority ; that is, before the insolvency." U. S. v. Lewis, 
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13 N. B. R. 38; Conardv.Ins. Co. 1 Pet. 438; Brenty. The Bank, lOr; 
Pet. 596. 

In so far as the early case of Thelusson v. Smith, 2 Wheat. 396, 
may hâve asserted a différent doctrine, it is overruled by the later 
décisions of the suprême court of the United States above cited. As 
the lien of the judgments in favor of the Springfield Manufacturing 
Company existed more than two years before the insolvency of Cam- 
eron, it foUows, by the rule above laid do-wn, that it is not displaced 
by the subséquent judgment in favor of the United States. 

The exceptions to the answer are overruled, and its averments 
being admitted, there must be decree for respondeuts. 



Hébert v. Mutual Life Ins. Co. 
{Circuit Court, D. Oregon. July 19, 1882.) 

L EquiTY — Bpeoific Pbkpobmancb of Contract. 

Equity bas junsdiction to enforce the performance of a contract to delîver a 
policy of iUBurance, and having taken jurisdiction for that purpose, will, in 
cage there has beea a loss or death, retain it for the purpose of deoreeing pay- 
ment of the policy. 

2. Cbrtaimtt. 

A contract to issue a plain life insurance policy upon the life of the appli- 
cant for $15,000, payable to his wife, according to theform in use by the Com- 
pany, is sufflciently certain to be enforced ; and if there is any extrinsic reason 
-nrhy it should not be enforced, as that it was procured by fraud or falsehood, 
it must be set up as a defence. 

In Equity. Spécifie performance. 

William H. Holmes, for plaintiff. 

Thomas N. Strong, for défendant. 

Dbady, D. J. This suit is brought to enforce a contract for the 
delivery of a life insurance policy for the sum of $15,000, and for a 
decree that the défendant pay the same to the plaintiff. 

The biU allèges that the défendant, on June 11, 1878, and since, 
was and has been a corporation organized under the laws of New 
York, and doing a life insurance business in Oregon; that on saidday 
Oliver Hébert, of Marion eounty, Oregon, the husband of the plaintiff, 
applied to the agents of the défendant in said eounty for insurance 
upon his life of $20,000, payable to the plaintiff, and paid them the 
first quarter's premium thereon, to-wit, $105.60, whieh sum was by 
them forwarded to the défendant upon the condition "that if the 
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amount of the risk should be reduced a proportionate share of the 
premium should be refunded," and if the whole application should 
be rejected it -would ail be refunded; that subsequently the défend- 
ant rejected $5,000 of said application, and on August 26, 1878, 
remitted to said Hébert $26.40 of said payment, and "accepted, re- 
ceived, and retained" the remaining $79.20 as the premium uponthe 
first quarter of such insurance, and in considération thereof "did 
insure thelife of said Hébert from such time in the sum of $15,000," 
payable upon the death of said Hébert to the plaintiff; and also 
agreed "ta issue and deliver unto said Hébert a 'plain life insurance 
policy' upon his own life, aocording to the customary form adopted 
and in use by the défendant, for said sum payable as aforesaid," 
which agreement it has hitherto neglected and refused to perform; 
that about September 8, 1878, at said county, said Hébert died, and 
the plaintiff thereupon demanded of the défendant said policy and the 
payment of said insurance, which was refused ; and that, by reason 
of the refusai to issue said policy, the plaintiff is unable to "enforce 
her rights in an action at law," wherefore she brings this suit and 
prays the défendant may be required to deliver to her "a plain life 
insurance policy" upon the life of said Hébert for the sum aforesaid, 
to take effect from the date of the contract aforesaid, and payable to 
the plaintiff, and for a decree against the défendant for said sum of 
$15,000, with interest. 

The défendant demurs to the bill because (1) the plaintiff, upon 
the case stated, ia not entitled to the relief prayed for; (2) the policy 
is not sufiieiently described; and (3) the plaintiff has an adéquate 
remedy at law. 

The jurisdiction of a court of equity to compel the spécifie perform- 
ance of a contract for insurance is well established. The policy can- - 
not be obtained by an action at law, although one might be main- 
tained upon it for the insurance after it is issued. But a court of 
equity having taken jurisdiction for the purpose of compelling the 
delivery of the policy, will retain it where there has been a loss or 
death, for the purpose of decreeing payment of the policy, both to 
avoid expense and because the latter relief is a mère incident of the 
former. Ang. F. & L. Ins. § 34; Perkins v. Washington Ins. Co. 4 
Cow. 645; Carpenter y. M. S. Ins. Co. 4 Sandf. Ch. 408; Brugger v. 
S. I. Ins. Co. 5 Sawy. 304. Nor does there appear to be any uncer- 
taiuty as to the nature of the contract, or the form or effect of the 
policy, as stated in the bill. The agreement was for "a plain life 
insurance policy" upon the life of the deceased for $15,000, payable 
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to the plaintiff "according to the customary form adopted and in 
use by the défendant," for which it waa paid and had received one 
quarter's premium. 

If there is any reason not appearing on the face of the bill why 
the défendant should not be compelled to perform its contract, as 
that it was procured by fraud or falsehood, the défendant can set it 
up as a defence. 

The demurrer is overruled. 



Northern Illinois Coal & Ieon Co. of La Salle v. Young and 

others. 

[Cireuit Court, N. B. Illinois. July 7, 1882,, 

1. Bill of Rbview— Praud— Right to File. 

An original bill, in the nature of a bill of review, for fraud, may be flled as 
matter of right without leave of court. 

2. Same— By Corporation. 

Such a bill, assailing a decree in a foreclosure suit against a corporation, may 
be flled by the corporation in its own name, af ter the functions of the receiver 
hâve ceased, and without flrgt obtaining his assent. 

Latorence, Campbell é Lawrence and Mr. Doolittle, for complainant. 

Mason Brothers, for défendants. 

Harlan, Justice, (orally.) On the thirteenth or fifteenth of May, 
1876, James L. Toung, Mason Young, and Henry L. Young com- 
menced in this court a suit for the foreclosure of a mortgage exe- 
cuted by the présent complainant upon its property. A decree of 
sale was entered March 26, 1877, and an order requiring the master 
to sell the property to satisfy the mortgage debt was entered April 3, 
1878. The sale occurred in 1878, and the deed to the purchasers 
(défendants hère) was approved on the twenty-aeventh of February, 
1880. This suit was commenoed on November 7, 1881. The bill 
charges that the aets of the complainants in the foreclosure suits in 
obtaining the decree of sale, and in the conduct of the sale, consti- 
tuted a fraud upon the court and upon the company, and that for 
reasons set ont in the bill the sale should be set aside. The prayer 
of the bill is that the decree of foreclosure be declared fraudulent and 
void; that an account be taken of what, if anything, is due on the 
mortgage; of the rents and profits received during the foreclosure 
proceedings, to the end that it may be asoertained whether the mort- 
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gage debt bas not been fully satisfied; that the complainants be per- 
mitted to redeem the property on payment of the amount due on the 
mortgage debt, which, it is alleged, complainant is ready and willing 
to do; that the property be resold in separate parcels, under a decree 
of this court; and that the personal property be aold where it is 
iocated, and snbjeot to the inspection of bidders. The case is now 
aubmitted upon défendants' motion to dismiss the bill upon the fol- 
lowing grounds : (1) It was filed without leave of the court first had 
for that purpose ; (2) it was not filed by or with the authority of the 
receiver of the Northern Illinois Goal & Iron Company, appointed in 
the foreclosure suit, who alone, it is claimed, had the right to use the 
name of the company for the purposes of such a suit ais this ; (3) the 
time within which such a bill could be filed had expired when this 
suit was commenced. 

Held, the motion to dismiss proceeds mainly upon the ground that 
the bill is a bill of review of the class which may not be filed without 
leave of the court. But this position, it eeems to the court, cannot 
be sustained. The présent bill, although possesping some of the 
characteristics of a bill of review, is, in its essential features, an orig- 
inal bill, in the nature of a bill of review, for fraud. It may be filed 
as matter of right, and without leave of court. Story, Eq. PL (8th 
Ed.) 426, and notes; 2 Daniell, Ch. Pr. (4th Ed.) 1584. This disposes 
of the question ôf limitation, since the suit was brought within five 
years from the decree of sale. That is the limitation in this state 
upon actions of law for damages, and by analogy the same limitation 
should be applied to original bills for fraud in obtaining a decree. 
And even that time may be enlarged when there bas been fraudulent 
concealment of the f acta and circumstances constituting the alleged 
fraud. Eev. St. 111. 1881, p. 943. 

The objection that this suit could not be brought in the name of 
the company without authority from the receiver in the foreclosure 
suit is overruled. In so deciding the court must not be understood 
as now passing upon the question, raised by complainant's counsel, 
as to whether the original order appointiug the receiver in the fore- 
closure proceedings was not void. The property sought to be re- 
deemed is in possession neither of the company nor the receiver. 
The functions of the latter ceased when the proceedings in the fore- 
closure suit terminated. If the right of rédemption exists at ail, it is 
proper that it should be asserted. If the receiver might hâve sued 
of his own motion, that right is not exclusive of the right of the cor- 
poration itself to sue and be sued. If the corporation could not, sue 
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or be sued with référence to the property involved in the foreelosure 
suit, while that suit was pending, there is no reason -why, àfter the 
termination of that suit, it might not, in apt time and in its own 
name, without conaulting the receiver, bring an original bill for 
fraud, to the end that it might recover its property and résume its 
business. Of course the court does not mean to express any opinion 
upon the merits of the case, but only to dispose of the motion in the 
light of the allégations of the bill. The motion to dismisB is over- 
ruled. 



LowEKSTEiN and another v. Cabet and another. 

SoHOOLFiELD and others v. Same. 

(District Court, N, D, Idismdppi. June Term, 1882.) 

1. TKiAii—PBACTicH— Production oi" Bocks and WRiTraos. 

The party requiring the production of books or writings shouM raove for a 
rule requiring their production, describing the books or paperg wlth sufflcient 
certainty, and should state to the best of his knowledge, information, and belief 
that the books or papers called for will tend to prove the issue in his favor. The 
motion should further state the facts which the books will prove pertinent to 
the issue. The truth of the allégations stated in the motion should be verifled 
by the affidavit of the mover or his agent, and the materiality of the testimony 
sought be certifled to by counsel of the mover. 

2. Samb— Notice Requibed. 

Kotice must be given the party required to produce the books or writings, or 
his attorney, in sufflcient time for the party to appear and show cause why the 
Tule should not be œade, and if issue is made ou the motion the court may 
grant or refuse the rule according to the proof. 
l Same— Penalty. 

Where the inconvenience and expense attending the production of books and 
papers is very great, and where the sworn copy of the entries f rom the books is 
given, or proposed to be given, a very strong case of the necessity for their 
production should be made, to compel their production or be subjected to the 
penalty. 

HiLL, D. J. The question now for décision arises upon the motion 
of plaintiSs against the claimants to produce upon the trial of this 
issue the books, papers, correspondence,and documents in their pos- 
session or under their control relating to the dealings between them 
and the défendants, Carey & Eichardson. This motion is resisted by 
the claimants, and the question is, shall the motion be sustained and 
the rule made? This motion is made under section 724, Eev. St., 
-which reads as foUows : 
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"In the trial of actions at law, the courts of tlie United States may.on mo- 
tion and due notice thereof, require the parties to produce books or writings in 
their possession or power, which contain évidence pertinent to tlie issue, in 
cases and under circumstances where they might be corapelled to produce the 
same by the ordinary rules of proçeedings in chancery. If a plaintiff fails 
to comply with such order, the court may on motion give judgment as in case 
of nonsuit, and if a défendant fails to comply with such order, the court may 
on motion give judgment against him as by default." 

The proper practice under this statute is for the party requiring 
the production of such books or writings to spread on the motion 
docket a motion for a rule upon the opposite party requiring the pro- 
duction of the books or papers desired. The motion should describe 
the books or papers with as much certainty as may be, and should fur- 
ther state that, according to the best of the mover's knowledge or infor- 
mation and belief, the books or papers called for will tend to prove the 
issue in favor of the mover. The motion should further state some 
fact or facts which the books or papers will tend to prove, pertinent 
to the issue, which issue should be made up before the motion is 
made, so that the court may détermine the pertinency of the fact or 
facts which it is alleged the books or papers will tend to prove. What 
they will prove can only be determined after their production. 

The truth of the allégations stated in the motion should be verified 
by the af&davit of the mover, or bis agent, and the materiality of the 
testimonysought by the production of the books or papers certified 
to by the counsel of the mover. Notice must be given the party 
required to produce the books or writings, or his attorney, a sufficient 
length of time for the party to appear and show cause, if any he has, 
wby the rule shall not be made, when he may, in opposition to the 
rule, show by affidavit that he has no such books or papers under his 
control, or any other reason he may bave wby the rule shall not be 
made. If any issue is made upon the motion the court will hear 
proof, and grant or refuse the rule according to the proof and nature 
of the case. 

Thei claimants insist that this motion cornes too late. The issue 
coxild not well hâve been tried until after the attachment suit was 
tried and the judgment rendered against the défendants in the attach- 
ment suits. Indeed, the issues bave not been made up. I am sat- 
isfied the motion is in time, but the grounds stated in the motion are 
not as full and spécifie as they should be. The movers will bave 
leave to amend the motion so as to conform to the rule stated, when 
sufScient time will be allowed the claimants to answer the motion, 
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after which the court will make suoh rule as may be required, to the 
end that a fair trial may be had with as little expense and inconven- 
ience as may be to either party. As a gênerai rule, the production of 
correspondence and other papers can be complied with without much 
inconvenience or expense. More expansé is incurred in the produc- 
tion of books, but the inconvenience is small unless they are in daily 
or fréquent use ; but where they are in such use the inconvenience is 
often very great, and where a sworn copy of the entries from the 
books is given, or proposed to be given, a very strong case of the 
necessity of the production of the books themselves should be made 
to compel their production, or to subject the delinquent to the pen- 
alty prescribed. 

NOTE. 

Prodtjction of Books or "Weitings. Section 724, Rev. St., limita the 
remedy to caaes where issue is joinecl.(œ) It does net take away the 
right to relief by bill of discovery except where the remedy is given. (6) 
Its provisions extend to proceedings in rem to enforce a forfeiture,(e) and 
to cases in bankruptcy.(d) The order can be made only in cases where 
relief might hâve beèn had by bill of discovery ;(e) and that a bill of 
discovery has been filed is no bar to the motion ;(/) nor that a copy of 
the paper has been flled in answer to the bill of discovery ,(§'). unless the 
discovery has been completely effectuai ;(ft) but it does not apply in a case 
where a subpœna duces tecum issues to compel a witness to produce pa- 
pers.(t) In requiring the production of books or writings in évidence, féd- 
éral courts are governed by this section, and not by the provisions of state 
statutes.(^') The formalities of a bill of discovery are not requisite; a mère 
motion with notice to the opposite party, and a description of the books or 
papers with sufflcient certainty, is sufflcient;(&) and where letters are de- 
scribed by their subject-matter it is suflSciently explicit.(Q The applicanfc 
must show that the paper exista; that it is in possession of the party, and 
that it is pertinent to the issue.(OT) An ex parte affldavit is sufflcient ;(n) a 
motion is requisite ;(o) and it may be made before the day of tnal;{p) and 
notice to the party required to produce the booka or writinga must be given ■,[q) 
and it must contain information that a motion will be made for a nonsuit, or 

(a) Jacques V. Collms, 2 Blatchf. 23; U. S. T. (/) VaBse v. Mifflln, 4 Wash. C, Q. 619. 

Hntton, 26 loi. Rev. Rec. 37. (m) Triplett v, Bank of Washington,,3 Crancli, 

(l) U. s. V. Hntton, 25 Int. Eev. K«o. 37 ; Bry- C. C. 646 ; Jacques v. Colllns, 2 Bliitchr. 23 ; lasigi 

ant V. Layland, 6 Fefl. Rep. 127. T. Brown, 1 Curt. 401; Baa T. Steeie.S Wash. G^C. 

(c)U.S.v.Barrel8,10Int.Rev.Re6. 205. But 381. ' , 

see U. S. V. Packages, Gilp. 306. (n) D. S. v. Packages, Gllp. 306. ', 

(i) In re Mendenhall, 9 Bank. Eeg. 88F (o) Thompson v. Selden, 20 How. 194; Maye y. 

(«) Finch T. Rikeman, 2 Blatchf. 301. Carbery, 2 Cranch, C. C. 336 j Bank Of U. S. T. 

CÔ lasigi T. firown, 1 Curt. 401. Kurtz, Id. 342; M;icomber v. Glarke, 3 Cranch, 

(g) Jaslgl V. Brown, 1 Curt. 401. C. C. 347; Bas v. steele, 3 Wash. C. C. 381. 

(A) lasigi T. Brown, 1 Curt. 401. (j>) Central Bank v. Taylor, 2 Cranch, C. C. 

(0 U. S. T. Baboock, 3 Dill. 666 ; Merchants' 427 ; lifsigi v. Brown, 1 Ourt. 40li 

Nat. Bank V. State Nat. Bank, 3 ClifT. 201. (?) Maye t. Carbery, 2 Cranch, C., C, 33?; 

C/)Gregory v. Chicago, M. fc St. P. E. Co. 10 Thompson T.Seldeii,20 How. 194; Bas V. Steele, 

Ped. Rep. 629. 3 Wash. C. C. 381. i 

(le) Jacqne» T. ColUn», 2 Blatchf. 23. 
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for judgment by default.(r) It may be given to the party or to bis attor- 
iiey,(«) and must be reasonable ;(<) for an order wlll not be made at the trial 
on motion without notice.(M) If not reasonable the trial may be postponed 
to give the party an opportunity to procure the evidence.(î>) 

The power to grant the motion is discretionary, but should be firmly exer- 
cised in a proper case.(M) The court may at once either refuse the motion 
or make the rule absolute,(a!) and where an intent to conceal or destroy 
the books or papers is shown, the order should be made without delay, and 
absolute; but if there is no suggestion of fraudulent intent, and tlie évidence 
aa to their pertinency is not satisfactory, the order nisi should be ma,de.{y) 
The order need not'be absolute, but may leave the party to show cause at 
the trial.(o) Where the motion is made before trial, the order must require 
the production bf the books at the trial, (6) and it may require him to produce 
them and leave them with the clerk, or furnish copies to the adverse party ;(cV 
but the word "require" does not include the power to compel compliance;(d) 
as the penalty for a failure to produoe a paper is nonsuit or default,(e) and a 
motion for non pros. for failing to produce may be made even af ter the jury is 
sworn.(/) A party cannot be compelled to produce a paper which would sub- 
jeet him to a penalty or a forfeiture.(fl') 

The order must be served a reasonable time before the production of the 
paper is required.(ft) It is prématuré before the jury are sworn and the trial 
commenced for eitlier party to call upon the other to produce a paper which 
he bas received notice to produce on the trial ;(i) he has no right to examine 
them before trial to discover if there is in them anything pertinent to the 
issue ;(j*) but the books must be produced at the trial or an excuse given 
under oath for not producing them ;(&) so, he may make oath that they are not 
in his possession ;(Q and such oath may be met by contrary proof.(m) K th» 
omission to produce the books arose from oversight, the case may be post- 
poned to allow time to procure the afBdavit of the party .(«) If by aflSdavit 
he explains how the paper came into his possession, the court may order the 
afiadavit put in évidence with the paper.(o) If a party inspects a book after 
its production, it may be used as évidence by the adverse party.(p) After 
removal of a cause from a state court the circuit court should enforce an order 
made in the state court for the production of books or papers. (g) — [Ed, 

(r) Bas T. Steele, 3 Wash, C. C. 3S1. (c) JacqneB v. Colline, 2 Blatchf. 23. 

(») Geyger v. Geyger, 2 Dali. 332; V. S. T. Bar. (<«) Merchants' Nat. Bank v. State Nat. Bank,, 

rels, 10 Int. Rev. Kec. 206. S Clifif. 201. 

(r) Macomber v. Clarke, 3 Cranch, 0. C. 347. («) lasigl t. Brown, 1 Cart. 401. 
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Emma Silybe Minikg Co., (Limited,) of London, v. Emma Silveb 
Mining Co., of New York, and others. 

[Circuit Court, 8. D. Nm York. June, 1882.) 

1. PEACTIOE— DiSMISSAL DP BitL— AUTHOEITY. 

Where the déniai of the authority of a liquidator, acting for a corporation 
under its corporate seal, is qualifled, and insufScient to meet the presumption 
arising from the use of the corporate seal, he yrill be deemed to hâve authority 
to release the action, ■where it is alleged that he possesses such power. 

2. Same — Skttiembnt op Oabb— Attokiîey's Lien. 

An attorney"8 lien cannot preclnde the défendant from settling the cause of 
action with complainant where such settlement is not surreptitioua or unfair, 
and complainant is pecuniarily respousible. 

On Motion to Dismiss. 

Wallacb, C. J. Under the circumstances of this case, if the au- 
thority of McDougall to release the cause of action and stipulate for 
a discontinuance were specifically controverted, I should he disposed 
to deuy the motion to dismiss the hill, and put the défendants to a 
plea. The qualifled déniai made hy the complainants' solicitor, how- 
ever, is not sufficient to meet the presumption arising from the use 
of the corporate seal. The seal itself is prima fade évidence that it 
"was affixed by proper authority. It is not denied that McDougall is 
the duly-appointed liquidator of the corporation, or that he was au- 
thorized to release the cause of action. The déniai that he " has been 
appointed, with the duties and powers alleged by the défendants," 
may be entirely true, for their allégation is that he possesses, various 
powers and duties beyond those requisite for the présent purposes, 
The attorney's lien cannot preclude the défendant from settling the 
cause of action with the complainant. It is not asserted that therft 
has been a surreptitious or unfair settlement, or that the complain- 
ant is not entirely responsible pecuniarily. 

Motion to dismisB the bill is granted. 

See same parties, 7 Fed. Kep. 401. 
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PicTET Abtificial Iob Co. V. New York Icb Machine Co. 

(Oireuit Court, S. D. New York. June 8, 1882.) 

PbACTICE— DlSCONTINtrANCE — DiSMISSAL. 

Consent and order for discontinuanee are, in eflect, a dismissal of the bill. 

WallÀce, 0. J. The consent and order for a discontinuanee are, 
in effect, a dismissal of the bill. The complainant has the right to 
dismiss, with costs to the défendant, at the présent stage of the case, 
as of course. I suggest, however, that a formai rule "dismissing" 
the bill be entered by oomplainant. 



United States ». Lee. 
{GifcuU Court, N. D. Nevi York. June Term, 188Z> 

1. Embezzmimbnt — National Bakking Association. 

The flrst clause of section 5209 of the Revised Statutes provides for three dis- 
tinct oflences: First, embezzlement ; second, abstraction; and, third, wilful 
mi^pplioation of the moneys, funds, or crédits of the bank by any président, 
director, cashier, teller, clerl£, or agent of any association organized as a national 
banking association. 

2. SaME— MlSAPPLICATION — CONVERSION. 

It was the intention of congress to make criminal the misapplication and 
conversion of the funds of national banking associations without regard to 
■whether or not the party so misapplying received any of the funds or other 
advantage, directly or indirectly. 

3. Samb— Intent. 

If it appears that the funds of the banking association hâve been abstracted 
or wilfully misapplied by défendant, he is precluded from denying that it was 
done with unlawful intent. 

CoxE, D. J., (charging jury.) The prisoner at the bar stands in- 
dicted for having done varions acts in violation of section 5209 of the 
Eevised Statutes of the United States, while he was acting as prés- 
ident of the First National Bank of the city of Buffalo. The indict- 
ment is framed under this section, and the effort on the part of the 
prosecution and the defence has been, on the one side, to establish 
the guilt, and, on the other, the innocence, of the défendant, having 
référence solely to the crimes there enumerated. Although it has 
been read in your présence many times, it seems to me important 
that at the outset of your délibérations you should understand 
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thoroughly the law as applicable to this case in its fall scope and 
meaning. With that view, I désire to call your attention agaia to 
this section of the law : 

" Every président, director, cashier, teller, clerk, or agent of any associa- 
tion, who embezzles, abstracts, or wilfully misapplies any of the moneys, 
funds, or crédits of the association ; or who, without authority from the di- 
rectors, issues or puts in circulation any of the notes of the association ; or 
who, without such authority, issues or puts forth any certiflcate of deposit, 
draws any order or bill of exchange, makes any acceptance, assigns any note, 
bond, draft, bill of exchange, mortgage, judgment, or decree; or who makea 
any false entry in any book, report, or statement of the association with, in- 
tent, in either case, to injure or defraud the association or any other company, 
bbdy politic or corporate, or any individual peraon, or to deceive any offlcer of 
the association, or any agent appointed to examine the affairs of any such as- 
sociation; and every person who with like intent aids or abets any offlcer, 
clerk, or agent in any violation of this section, shall be deemed Ruilty of a 
a misdemeanor." etc. 

The défendant is indicted nnder the first clause of the section, which 
I hâve read. I do not understand that it is insisted upon either side 
that the subséquent parts of the st^tute are applicable in any view to 
the case before you. The first sentence, or rather the first clause, 
of this section provides for three distinct and separate offences : the 
crime of embezzlement, the crime of abstraction, and the crime of 
wilful misapplication of the moneys, funds, or crédits of the bank. 
The défendant is not indicted for putting in circulation any of the 
notes of the association, or for issuing any certificate of deposit, 
drawing any order or bill of exchange, making any acceptance, 
assigning any note, bond, draft, bill of exchange, mortgage, judg- 
ment or decree without authority from the board of direetors of the 
bank ; nor is he indicted for making any false entry in any book or 
in any report. And, gentlemen, it may be proper at this time to 
call your attention to the fact — because the subject has been dis- 
cussed somewhat by counsel — ^that he is not indicted because, while 
acting as président of the bank, certain of its oustomers, himself 
among the rest, borrowed from the bank more than 10 per cent, of 
the capital stock, in violation, as the prosecution insists, of section 
5200 of the Eevised Statutes; nor is he indicted for discounting the 
paper of his relatives and friends. Whatever views we may enter- 
tain as to the legality and propriety of such conduct, his action in 
this respect is not called in question by this indictment. I should, 
perhaps, say further that the défendant is not hère charged with 
V.12,no.l0— 52 
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crime in allowing his reserve funds to decrease or become less than 
the amount required by law, nor is he charged with wreeking the 
bank. The proof bearing upon ail of thèse alleged infractions and 
violations of the law is important, however, upon the question of 
intent. 

It is not necessary, in order to find the défendant guilty of any of 
the crimes charged, that you should find that the bank failed by rea- 
son of his acts. A cashier, président, or director of a national bank 
may abstract and misapply its funds without any disaster such as has 
been detailed in this case oceurring to the bank. Bearing in mind, 
then, that this indictment is framed solely, as I understand it, under 
the first clause of the section quoted, and recurring to that clause for 
a moment, it will be perceived that it enumerates, as stated, three 
distinct and separate crimes. If upon this évidence you find the 
défendant guilty of any one of them; if you find that he has taken 
the funds of the bank in violation of law, no matter how small the 
amount may havé been, — it is sufficient to suatain a verdict of guilty. 
Thèse ofFences are stated disjunctively in the statute: "Any prési- 
dent, director, or cashier who embezzles," or "who abstracts," or "who 
wilfuUy misapplies." A casual reading of this section might induce 
an unobserving person to assume that the three words were synony- 
mous, or nearly so ; but there is a distinction to which I désire very 
briefly to call your attention. The crime of embezzlement is a spe- 
cies of larceny, and is applicable to the stealing of property by clerks, 
agents, servants, parties acting in fiduciary capacities, and, under this 
statute, by a président, cashier, or director of a national bank. In 
order to eonstitute this crime it is necessary that the property embez- 
zled should come lawfully into the hands of the party embezzling, 
and by virtue of the position of trust he occupies to the person whose 
property he takes. It is distinguishable from the crime of larceny in 
this respect, that the property comes lawfully into his possession, and 
is unlawfuUy taken by him. In the crime of larceny, on the contrary, 
it is unlawfully taken and retained. The crime of abstraction, made 
so by the statute, applies to cases where one for his own benefit 
takes the property of another; but it is not necessary that any posi- 
tion of trust should exist between the parties ; nor is it necessary that 
the property should come lawfully into the possession of the person 
abstracting it. The other crime is the wilful misapplication of the 
funds, crédits, and money of the bank; and by the word "wilfully," the 
congress meant "designedly" — where one of the persons mentioned 
in the section designedly and knowingly misapplies the property of 
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the bank. It is not necessary that the party who misapplies should 
dérive any benefit from the transaction. It was the intention of 
congress to make criminal the misapplication and the conversion of 
the funds of national banking associations, without regard to whether 
or not the party so misapplying reeeived any of the misapplied funds, 
or other advantage, directly or indirectly. If you corne to the conclu- 
sion that the propprty, money, and funds of this bank were wilfuUy 
misapplied, it is not necessary, in order to establish guilt, that any 
benefit should hâve corne to this défendant; and that view of the 
statute is borne ont by a référence to the subséquent sentence in it 
having référence to intent, to which I will call your attention more 
particularly in a moment. It provides that thèse acts must, each of 
them, be done with intent to defraud or injure the association. 
When the word "defraud" is used, it necessarily implies that advan- 
tage cornes to the party defrauding, and corresponding damage to the 
party who is defrauded; but the word "injure" has no suoh applica- 
tion. That word is used in designating an injury which may come 
to the party whose property is taken, without any référence to whether 
the party who couverts if is benefited or not. This, then, gentlemen, 
is the statute under which the défendant is accused. Ke stands 
indicted hère by a pleading containiug mauy counts, twelve in aU, 
charging him with varions offenees. To the indictment he has inter- 
posed a plea of not guilty. He has pleaded a gênerai déniai, and that 
throws npon the prosecution the burden of proving beyond a reason- 
able doubt that he has been guilty of one of the offenees charged; 
not ail of them, but one of them. 

It is proper that I should call your attention to the well-known rule of 
criminal law that every man is presumed innocent until the contrary 
is proved; and it is also proper that I should say that if, upon this 
évidence, there is a reasonable doubt in the mind of any one of you 
as to the guilt of the défendant, it is your duty to give him the ben- 
efit of that doubt. In this case, as in most eritninal casôs, the essence 
of the offence, or that which makes it criminal, is the intent with 
which it i? done. The statute which I hâve read to you is explicit 
on this subject ; and, as I hâve said, in order to find the défendant 
guilty, it is necessary that you should find that the acts complained of , 
the offenees charged,were committed with the intent to defraud or rajure 
the association. But, having said that, I désire also to say to you em- 
phatically that the law présumes that every man intends the legiti- 
mate conséquences of bis acts. It will not do for a man to commit 



820 FEDEBAL BËPOfiTEB. 

an unlawful act, knowing that it is unlawful, and ihen assert that lie 
did it with an innocent intent. If the évidence is susceptible of two 
constructions, the one pointing to guilt and the other to innocence, 
it is your duty to give that construction to it which is compatible 
with the innocence of the défendant. But if you are convinced that 
an unlawlul act has been done; if, upon this évidence, you are satis- 
fied beyond a reasonable doubt that the funds of this association hâve 
been embezzled, abstracted, or wilfuUy misapplied by this défend- 
ant, — then he is preeluded from denying that he did it with guilty 
intent. Upon this question of intent you hâve a right to take into 
considération ail of the other àlleged illégal transactions which hâve 
been mentioned, and to which I alluded some time ago as not 
included in this indiotnient, for the purpose of throwing light upon 
the acts of the défendant which are directly in issue. You hâve, upon 
the other hand, a right to take into considération the évidence of his 
previous good character. I do not know, gentlemen, that it is nec- 
essary for me to dwell longer upon the law as applicable to this case. 

Corning now to facts, I shall detain you but a few moments. After 
the exhaustive and able arguments to which you hâve listened, where 
every one of thèse transactions has been thoroughly and carefully 
discussed, it is npither necessary nor is it proper that I should 
attempt an extended présentation of the facts. The questions arising 
on the facts are to be decided by the jury; the court has but little to 
do with them. If I entertained an opinion as to the guilt or inno- 
cence of the accused it would be improper for me to express it in your 
hearing. It is for you to deciide this question upon the proof, to sift 
the évidence, and by your verdict say where the truth is. In endeavor- 
ing to arrive at a correct conclusion it is sometimes well to take 
those facts which are conceded, undisputed, or incontestably proved. 
Starting with thèse facts, a jury desiring to arrive at the truth often 
reueives an impulse which will lead to a correct conclusion. In other 
words, to use an illustiration, a traveler, anxious to reach a certain 
point, by noting well the land-marks along his course while it is yet 
straight, can often obtain sufficient data to enable him to take the 
right direction when he reaches that point where the paths diverge. 

It is undisputed that the First National Bank of BufEalo was a 
national banking association, created under the laws of the United 
States; that on the tenth day of January, 1882, Eeuben Porter Lee, 
the défendant, was eleeted président of the bank, and occupied that 
position until the fourteenth of April, when the bank closed its doors 
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and refused to honor the checks of its depositors ; that Lee, during 
this time, was the largest stockholder of the bank, and when the bank 
closed, or immediately preceding that time, be held in his own name 
some 700 shares of its stock. 1 1 is also undisputed that Herman J. 
Hall was indebted to the bank in a sum amounting to some $204,000 ; 
and that upon the tenth of April, 1882, part of his indebtedness was 
overdue, and there was an overdraft which has been variously stated 
to be from twenty-one thousand to fifty thousand dollars. It is also 
undisputed that on that day an additional loan was made to Herman 
J. Hall of $200,000, his notes taken for that amount, without indorse- 
ment, and casbier ohecks issued to him for that sum ; that with the 
proceeds of thèse checks $180,000 of indebtedness to the bank was 
paid, or assumed and pretended to be paid, and was so marked upon 
the books of the bank. It is also conceded that in the latter part of 
the year 1881, and in March, 1882, the défendant caused to be made 
reports of the condition of the bank, containiug a statement of its 
resources and liabilities, calculated to inspire confidence in those 
dealing with it, the détails of which you will remember. 

We now reach a point where there is dispute ; where two théories are 
advanced. The évidence naturally groups itself around three or four 
principal transactions, to which the attention of counsel on either 
side has been directed. The principal one, without question I think, 
is the last opération with Hall. It is of that transaction that the 
leamed district attorney predicates the main accusation against the 
prisoner. 

The position of the prosecution is this : That upon the tenth day of 
April the défendant knowing that Hall was a debtor to the bank to 
the amount of nearly a quarter of a million dollars, and that he was 
worthlesa ; knowing that the bank was hopelessly insolvent, and know- 
ing that there was a personal liability upon every share of stock which 
he held, transferred his stock to Hall, and took out of the bank the 
paper upon which he was held as indorser, or upon which his friends 
or the members of his family were held, and cancelled ail of this 
indebtedness. That Lee, in connection with Hall, devised this 
schéma, which the prosecution insist was n grossly fraudulent scheme, 
arranged by them for the purposes indicated ; and that by this means 
$180,000 of the paper of the bank, which is presumed to baye been 
good, and upon which the face value could hâve been realized, was 
taken out of the bank and wilfuUy misapplied and abstracted. That 
is the oharge^on the part of the prosecution. 
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For bhe défendant it is argued that, in the latter part of the year 

1881, he was severely sick with a brain difficulty, and remained in that 
condition' a week or 10 days; that when he came again to the bank he 
found himself unable to continue the business with safety to his 
health, and after making various efforts to induce Hall to reduce his 
line of discount, he at last told him (Hall) that he must close up his 
Chicago business, and pay theproeeedsupon his indebtedness.or induce 
his friends to take charge of the bank at Buffalo ; and that it was 
with the intention of placing the bank and its affairs in the hands of 
another and more responsible board of directors, and for the purpose 
of enabling Hall to manage the affairs of the bank to suit himself, and 
reduce his line of discount, that this transaction was entered into. 

The évidence bearing upon thèse two théories you will keep in 
mind, and you will say upon the évidence which is the natural and 
fair one to adopt. If you find that this was a fraudulent device for 
the purpose of abstracting and misapplying the coUectibie paper of 
the bank ; if you find that it was a scherae on the part of the défend- 
ant to discharge himself and his relatives from ail liability to the 
bank upon the paper and upon the stock, — then, gentlemen, the^ 
indictment should be sustained and a verdict of guilty rendered. If 
upon the contrary, you can believe the version stated hère by the 
défendant to be the correct one, the verdict should be not guilty. 

Another transaction, to which the counsel hâve called your atten- 
tion, is the purohase of the Vought stock. It seems that upon the 
eighteenth day of January, 1882, through Mr. John Otto, a stock- 
broker in Buffalo, the défendant purchased 152 shares of the ciapital 
stock of the bank. There is no dispute that the stock was paid for 
out of the funds of the bank. A draft was given by Lee, as cashier 
of the bank, upon its correspondent in New York, and the stock was 
paid for in that way. I do not understand that there is any dispute 
in the évidence about that. The stock was placed on the books of 
the bank in the name of the défendant. It seems that subsequently 
he sold various parcels of the stock, and upon his receiving pay for 
it he applied the amounts upon his indebtedness to the bank, which 
was carried along in the shape of an overdraft. But it is undisputed 
that there was a balance of some $12,000 which was not paid by any 
sale of the stock, and which was an indebtedness existing at the 
time the bank closed its doors, and was taken up or assumed to be 
paid for by this alleged Hall discount upon the twelfth day of April, 

1882. Upon the part of the défendant it is said that this transac- 
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tion was entered into for the purpose of getting an unfriendly stock- 
holder out of the bank, and that the stock was taken in the name of 
Lee simply for convenience. 

One of the other transactions is that with 0. G. Eead. It appears 
that a note of the bank was made for the purchase of some téléphone 
stock. . The stock was subsequently bought by Lee and put up as 
collatéral security for the note. When the stock was sold at différent 
times, Mr. Eead came to the bank and paid the proceeds of the sale 
to Lee,who indorsed them on the back of the note, and they appear there 
in his handwriting. There is no évidence that thèse amounts were 
ever paid directly to the bank. On the contary the évidence is that 
they were credited to Lee upon his private account with the bank, 
and retained by him, This note of Eead was included in the 
iiumb,er of notes that were taken up on the 12th by the alleged pro- 
ceeds of the Hall discount. The défendant saya that he did not 
pay this money to the bank for the reason that the note was not due, 
and to hâve done so would hâve been out of the usual course of busi- 
ness ; that he intended to pay it when the whole amount of stock was 
sold. But in this connection you will remember that the note was 
payable on demand. 

The other transaction whioh bas been discussed was with Mr. Bull. 
The défendant went to Mr. Bull a short time before the bank failed, 
and asked leave to sell him 200 shares of the capital stock of the 
bank, and thereupon he gave Mr. Bull crédit in the books of the 
bank for one item of $40,000, and another of $10,000, and took Mr. 
BuU's check for varions amounts, making up the sum of $50,000. 
Although the défendant says that he had the scrip in his pocket, 
and was ready to transfer it and then buy it back, it does not appear 
that there was any actual transfer of the stock made. It is said by 
the prosecution that this was one of the fraudulent devices resorted 
to at this time, when the défendant saw ruin staring him in the face, 
and when he was compelled to hâve recourse to thèse schemes to save 
himself and his friends, and that it was a fictitious transfer made for 
the purpose of covering up his methods in disposing of the funds and 
property of the bank. Upon the part of the défendant it is alleged 
that it was a harmless arrangement, and was entered into for the 
purpose of conveying to Hall the idea that the stock was coming 
from varions parties, he having been told that the stock waa owned 
by other parties, but that Lee could control it. 

Thèse are the transactions referred to and discussed by the counsel. 
You hâve heard ail the proof bearing upon them. It is your dlity to 
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apply the rules of law suggested to the évidence, and say upon the 
whole case whether or not the défendant is guilty. It is not a case 
for sympathy, You are empanelled to do your duty in the case, 
and if you find that the défendant is guilty, it is your duty to say 
80 fearlessly, without référence to the conséquences ; without référence 
to any sympathy that may be felt by you for him, or for »ny one 
connected with him. 

And now, gentlemen, I leave the case with you with the firm belief 
that you will render a fair and righteous verdict, and a true deliver- 
ance make between the govemment and the prisoner at the bar. 



UNiT|iD States v. Cubtis. ' - 

{CHreuii Court, 8. D. Nm York. Julj 20, 1882.) 

1. Crviii Sbevicb — Political Assessment — Frohibitort Act Construhd. 

Under the act of congress which prohibits " ail executive offlcers or employés 
of the United States not appointed by the président, by and with the advice 
and consent of the senate," from '* requestlng, giving to, or receiving from any 
other offlcer or employé of the govemment any money or property or other 
tbing of value for political purposes," the person indicted can only be tried for 
doing the thing which the statute prohibits ; and unless this of itself, isolated 
from ail its concomitants, can be competently made a crime by congress, the 
statute is nugatory. 

2. SaMB — QOVBBKMEKT OPFIOIALS— POWBB OF CONGKESS. 

Congress may lawfully prescribe ail needfu) régulations for the discipline of 
govemment officiais, and may déclare what infractions of discipline shall be 
treated as criminal ofCences, and it may prohibit co-operation between officiais 
in the raising of funds for political purposes. k 

3. BAMB — LEGISLATrVTE DISCRETION. 

In executing its power to prohibit acts of offlcers or employés which are 
incompatible with the proper discharge of their duties, or which impair the 
efflcacy or tend to demoralize the public service, congress must exercise its 
judgment and discrétion in determining what acts are or are not of such a per- 
nicious character and tendency, and it is only when congress' has palpably 
transgressed the limits of its discrétion that the judicial department wiU inter- 
vene. It is sufflcient to justify the exercise of législative discrétion if the 
prohibited acts tend to introduce interests which dislurb the just equipoise of 
officiai relations. 

Motion for New Trial and Arrest of Judgment. 

The indictment against the défendant contained 11 counts. 
Upon the first and eighth he was convicted, and acquitted upon the 
others. To arrest judgment, or obtain a new trial, upon the counts 
mentioned, he filed the présent motions. 



UNITED STATES ». CUBTIS. 825 

The first count charged him with "receiying" five dollars "in 
money" from Peter Vogelsang, in October last, "for politieal pur- 
poses," to-wit, for the use of the Eepublioan state committee, of 
which Curtis is alleged to bave been a member, in the then-pending 
campaign, both Vogelsang and Curtis being (as it is alleged) then 
"employés" of the United States, not appointed by the Président 
with the advice and consent of the senate. 

The eighth count charges the like réception by Curtis, from Charles 
Treichel, of a certain "thing of value," to-wit, the bank check of Mr. 
Treichel for $100 "payable to the order of him, the said Newton 
Martin Curtis," for the use aforesaid. There is the same allégation 
that each of thèse persons were then such "employés" of the United 
States, it being stated that Mr. Treichel was an "auditor" at the 
custom-house. 

This indictment was found under the act of August 15, 1876, c. 
287: 

" Sec. 6. That àll executive offlcers or employés of the United States, not 
appointed by the président, with the advice and consent of the senate, are 
prohibited from requesting, giving to, or receiving from any other offlcer or 
employé of the government any money or property or other thing of value 
for politieal purposes. 

"And any such offlcer or employé who shall ofEend against the provisions of 
this section shall be at once discharged from the service of the United 
States. 

" And he shall also be deemed guilty of a misdemeanor, and, on conviction 
thereof , shall be fined in a sum not exceeding flve huudred dollars." 19 St. 
169, 1 Supp. Rev. St. 245. 

S. L. Woodford, U. S. Dist. Atty., and Everett F. Wheeler, for the 
United States. 

Edwin B. Smith, for défendant. 

BRIEF OF DEFENDANT. 

<tt * m * m » 1 « 

The constitution contains no clause and no grant of power upon 
which such a law, passed for such a purpose, can rest. 

Certainly the authority for it is nowhere expressly given, nor does 
careful scrutiny reveal to us anything from which it can be derived, 
even by the most strained inference. 

*♦♦•«♦•• 

The congress of the United States is delegated with very limited 
législative powers, — to do nothing which the constitution does not 
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first Banction. Calder y. Bull, 3 Dali. 387; People v. Draper, 25 Barb, 
359; Mason v. Wait, é Scam. 134:. 

By reason of thèse limitations the légal presumption is that any 
cause is without the fédéral criminal jarisdiotion until shown to b& 
within it. Turner v. Bank of North America, 4 Dali. 11; State v. 
Sanford, 1 Nott & McC. 612. 

It was "in order" to attàin the great objecta mentioned in this 
preamble [to fédéral constitution] that "the législative powers hereiu 
granted"— a,nd none other — were "vested in a congress of the United 
States, " and thèse only for national purposes. 92 U. S. 649, 550, 
cited infra. 

Article 1, § 4, of the constitution contains the first grant' of législa- 
tive authority. It allows, to a limited extent, a revisory control over 
and amendment of the régulations made by the states with référ- 
ence to the élection of senators and représentatives in congress» 
Authority over élections is circumscribed within the limitations of 
this section. There is none given over preliminary "campaigns." 

The three succeeding sections (5, 6, and 7) relate meirely to the 
forms of procédure in congress, the methods of organization, the 
compensation and privilèges of its members. 

The eighth section contains practically an enumeration of ail the 
gênerai, independent powers of législation conferred upon congress. 

25 Barb. 359, cited ante. 

* «» • » » m m 

It will be perceived that each grant of législative power in section 
8 is based upon some subjeet-matter of appropriate fédéral cogni- 
zance, and not upon the existence of any relation of individuals to 
the government, with the single exception of those enroUed in the land 
or naval forces. 

*» >«•«•« 

The subjeet-matter sets the bounds, which congress may not pass» 
No act committed within a state can be made an offence against 
the United States, "unless it hâve some relation to the exécution of a 
power of congress, or to some matter within the jurisdiction oif the 
United States. U. 8. v. Fox, 95 U. S. 672; Tennessee v. Davis, 100 
U. S. 260, 261. 

An examinatîon of the statutes, from the crimes act of April 30, 
1790, (1 St. 112-119,) down, justifies me in emphasizing the asser- 
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tion that this act of August 15, 1876, c. 287, § 6, is the sole instance 
in the entire législation of the country of basing a conviction of a 
crime upon the mère fact of the relation of the offender or the, party 
iiijured to the United States, without regard to the effect of that act 
upon any subject-matter entrusted to the guardianship of the United 
States. See 1 Abb. U. S. Court Practice, c. 5, tit. "Crimes," pp. 460, 
461. 

In every other instance the purpose has been to guard and promote 
the interest of the United States. If, incidentally, the functionary 
(mail carrier, for instance) is protected in the discharge of his duty, it is 
simply in order that he may discharge the duty devolved upon him, not 
that the individual be exempted from physical pain or mental annoy- 
ance. Osbom v. V. S. Bank, 9 Wheat. 865 ; U. S. v. Harvey, 8 Law 
Eep. 77; V. S. v. Parsons, 2 Blatchf. 104, 108; U. S. v. Gay, 2 Gall. 
359; U. S. V. Hart, Pet. C. C. 390; U. S. v. Kirby, 7 Wall. 482; U. 
S. V. Sander, 6 McLean, 598, 601. 

*« * * • » » • 

It is only laws "necessary and proper" to effect constitutional pur- 
poses that congress is empowered to enact. 

It cannot détermine conclusively for itself the existence of the 
necessity for, nor the propriety of, its législation; otherwise, its juris- 
diction would be practically unlimited, instead of being restricted 
within comparatively narrow bounds. 

When, by the passage of a law, on the one hand, and refusai to 
recognize its commanda, upon the other, the issue of its necessity 
and propriety — and, eonsequently, of its validity — is raised, it is one 
for judicial investigation and détermination. Cooley, Const. Lim. 
44, 46, and notes; Leiber, Civ. Lib. & Self-Gov. 162-164; De Tocque- 
ville, Dem. in Am. c. 6; Stbry, Const, § 1842; Marbury v. Madison, 
1 Cranch, 176-178; Osborn v. U. S. Bank, 9 "Wheat. 89; De Chas- 
telltix V. Fairchild, 15 Pa. St. 18, per Gibson, G, J. ; Bâtes v. Kimball, 2 
D. Chip. 77; Van Horne v. Dorrance, 2 Dali. C. 0. 309; Bowman v. 
Middleton, 1 Bay, 252; Grimball v. Ross, Charlt. 175; Bebee v. State, 
6 Ind. 501 et seq.; Cronise v. Cronise, 54 Pa. St. 263, top, afifirming 
Jones V. Jones, 12 Pa. St. 356-7; McCaideyy. Brooks, 16 Cal. 39 et 
seq., per Field, C. J.; Bayard v. Singleton, 1 Martin, (N. C.) 42. See, 
also, Mr. Webster's speech on the Independence of the Judiciary, 3 
"Webst. Works, 29 ; similar language used in Whittington v. Polk, 1 
Har. & J. 243. 

The législature no more represents the sovereignty of the people 
than either of the other departments. AU equally dérive their 
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authority from the same high source. Bailey v. Phila., etc., R. Co. 4 
Har. (Del.) 402-403. 

Chief Justice Marshall's authoritative définition of the above-quoted 
phrase is, of course, familiar. The summing up of his exhaustive 
discussion is: "Let the end be legitimate; let it be within the scope 
of the constitution, and ail means which are appropriate, which are 
plainly adapted to that end, which are not prohibited, but eonsist with 
the letter and spirit of the constitution, are constitutional." McCuUoch 
V. Maryland, 4 Wheat. 421. 

In his Commentaries, Story says of this case, and of the language 
of the constitution : "It requires that the meana should be, bona fide, 
appropriate to the end." 2 Story, Const. § 1253 et seq. 

The inquiry before us, then, is : Does this statute seek, by appro- 
priate means, adopted in good faith for that purpose, an end legit- 
imate to be accomplished by fédéral législation? 

First, then, as to the end sought. What this is must be deter- 
mined from the terms of the statute itself, irrespective of theory; be- 
cause "nothing is more common than for a law to effect more or less 
than the intentions of the persons who framed it; and it must be 
judged of by its words and sensé, and not by any private intentions 
of the members of the législature." 2 Story, Const, § 1268, last 
sentence; Atty. Gen. v. Sillem, 2 Hurl. & C, 530, 531, per Bram- 
well, B. ; Aldridge v. Williams, Z How. 24; State Tonnage Tax Cases, 
12 Wall. 217. 

Just as it reads, the plain and only purport of this statute is to 
forbid pecuniary co-operation among fédéral ofiBcers and employés 
of inferior grade — numbering (we are told) nearly 100,000 citizens 
— for any political purpose whatsoever, national, state, municipal, or 
other. A political purpose I understand to be a design to effect the 
government, or some branch or department or subsidiary agency of 
it, in its administration, composition, or policy, -whether by a change 
of m en or of measures. 

"Ail political power is inhérent in the people ;" i. e., in the people 
within the limits of whose sovereignty, determined territorially, or 
otherwise, that power is to be exercised, and to which it pertains. 
In framing the fédéral constitution, the people delegatedto the nation 
so much power as they judged sufficient — whether so in fact, or not, 
(92 U. S. 549,) — for the performance of its functions. The residue, 
with certain very important restrictions in their own behalf, they con- 
fided to the state governments. The boundary between the several 
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states is territorial ; between each of them and the nation it is sub- 
jective; yet, to the judicial perception, it is as well defined "as if 
the line of division was traced by landmarks and monuments visible 
to the eye." 21 How. 516. Whatever arbitrary power may at- 
tempt or accomplish, legally the barrier between the two jurisdictions 
is impassable, although the same persons may be subject to both. 
The "political purposes" of each are to be declared, attained, or 
sought only by its people; and, until our frame of government is 
changed, the people of the United States can constitutionally enter- 
tain and exécute no purpose unless it relate to a subject of national 
jurisdiction. 

In bis Philosophy of Law, §§ 17, 16é, 169, etc., Broom states the 
primary test of criminalty to be, whether or not the act in question 
is prejudicial to the public. It goetf, without saying, that he means 
the public whose rights it affects. Except as the citizens are con- 
cerned in the exécution of the few delegated powers, the United States 
hâve no public, outside the District and territories, etc. Elsewhere, 
and as to ail other matters, the people are the state's public. This 
dual relation must be constantly borne in mind, in considering the 
extent of the power of national législation. It is entirely ignored 
in this statute. Eead U. S, v, Cruikshank, 92 U. S. 549-551. Thus, 
every citizen is held obedient to two sovereigns. One sovereignty, 
however, can command only as to a few highly important matters; 
as to everything else its laws should be silent or unheeded. As to 
those matters its injunctions are equally imperative to every citizen, 
whether holding officiai relation to it or not. True, there are some 
crimes which, as technically defined, none but an agent can commit; 
for instance, embezzlement, which in another would be larceny. 
Yet the jurisdictional élément (i. e., the misappropriation of govern- 
ment property) is the same in each case. Many similar instances 
might be cited. 

The sum and substance of it ail is, however, that the United States, 
properly, only defines and punishes, as eriminal, such acts as affect 
the proper discharge of its own functions. Evidently the présent 
law is not intended for any such purpose. Accepting the statements 
of its advocates, its end is the protection of the individual and not 
of the function. This is not "legitimate." This law has no tendency 
to facilitate the collection of revenue ; the settlement or sale of pub- 
lic lands; the safety of the currency; the prompt and proper deliv- 
ery of the mails, or adjustment of accounts ; in short, any govern- 
mental purpose of the Union. It is purely personal in its design and 
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opération. If the giving and reeeiving of value for political purposes 
is arbitrarily forbidden, and not in order to protect the officer or 
employé, it is still more illegitimate, because it then loses ail pre- 
tence of being in the interests of justice and freedom of action. 

It is the province of the state to regulate the manner in which ail 
property shall be acquired, heldj used, and transferred within her bor- 
dera, whether by deed, will, gift, or otherwise. 2 Kent, Comm. 437. 
There is as little right in the gênerai government to regulate gifts 
within this state as there is to déclare a gênerai law as to making 
other contracts. Without the consent of New York, the United States 
cannot even accept for itself the gift of property lying within our 
jurisdiction, though to do so would directly tend to reduce the public 
debt, diminish taxation, aid the oommon defence, and promote the 
gênerai welfare. U. S. v. Fox, 94 U. S. 315 ; 52 N. Y. 630. 

mm****** 

Concède ail the hardship upon the subordinate in office, and ail the 
evils incident even to the "levying of political assessments," yet the 
pénal législation of the fédéral government cannot afford the remedy, 
although dismissal from service may be decreed. If the state of 
things assumed to exist, and against which this enactment is sup- 
posed to be directed, is contra bonos mores, yet we must remember 
the United States is not censor morum, except to the extent men- 
tioned. 

In Wynehamer v. People, 13 N. Y. 386, Comstock, J., quotes and ital- 
icizes this sentence from Blackstone : "Besides, the public good is in 
nothing more essentially interested than in the protection of every individ- 
ual's private rights, as modelled by the municipal law." 

The police power régulâtes "the intercourse of citizen with citizen," 
Cooley, Const. Lim. *672 ; 1 Dill. Mun. Corp. § 141 ; Gom. v. Alger, 
7 Cush. 82, 84, 86. 

"In the American constitutional System the power to establish the 
ordinary régulations of police bas been left with the individual states, 
and it cannot be taken from them, either wholly or in part, and exer- 
cised under législation of congress." Cooley, Const. Lim. 713 of last 
édition, citing License Tax Cases, 5 Wall. 471 ; U. S. v. De Witt, 9 
Wall. 41; Patterson v. Kentucky, 97 U. S. 504; U. S. v. Beese, 92 U. 
S. 214; Railroad v.FuUer, 17 Wall. 568, top; U. S. v. Cruikshank, 
Id. 542; Munn v. Illinois, 94 U. S. 124, 125; Railroad v. Husen, 95 
U. S, 470, 471; U. S. y. Fox, Id. 672; Béer Co. y. Massachusetts, 97 
U. S. 25; Fertilizing Co. y. Hyde Park, Id. 659; People y. Draper, 25 
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Barb. 374; S. C, on app. 15 N. Y. 562, 563; Gibbons v.Ogden, 9 
Wheat. 203; N. Y. v. Miln, 11 Pet. 133-4, 139; Slaughter-home 
Cases, 16 Wall, 62, citing Thorpe v. Railroad, 27 Vt. 149. The state'fl 
reserved right to regulate the conduct (inter sese) of her citizens is of 
too vital importance to be argued away by foroed construction or 
strained inference. "No interférence by congress with the business 
of citizens transacted within a state is warranted by the constitution, 
except such as is strictly incidental to the exercise of powers clearly 
granted to the législature, " (5 Wall. 471, top ;) i. e. "clearly incidental" 
to an fxpress power; if not expressly given, (9 Wheat. 204, top.) 

The assistant district attorney is made to say, in the speech attrib- 
uted to him, that the power to pass this law is fairly deducible from 
that "to lay and coUect taxes." How any more than from that to 
establish post-offices and post-roads, or any other of the 17 grants, is 
aot stated, nor can I conjecture. Certainly it is not "strictly inci- 
dental" to taxation. 

Of a much more plausible déduction, the United States suprême court 
declared, through its late chief justice : "This conséquence is too remote 
and too uncertain to warrant us in saying that the prohibition is an 
appropriate and plainly-adopted means for carrying into exécution 
the power of laying and coUecting taxes. " C7. S. v. De Witt, 9 Wall. 44. 
The statute there drawn in question was section 29 of the internai 
revenue act of March 2, 1867, c. 169, (14 St. 484,) punishing the sale 
of taxable oU inflammable at less than 110 deg. Fahrenheit. It was 
held to be a mère police régulation, not within congressional authority, 
and void. Id. A like statute by a state held constitutional, although 
the oil was made under a United States patent granted De Witt, 
exemption from such state législation not being considered fairly 
deducible from the patent, or the power under which it issued. 
Patterson v. Kentucky, 97 U. S. 501, 503 et seq., affirming Patterson 
V. Com. 11 Bush, 311 ; Veazie v. Moore, 14 How. 574, 575. 

The right and duty of the state to guard its citizens from moral 
danger (and to détermine its existence and cause) is the same as it is 
with regard to physical périls. 

In addition to the numerous citations before given, décisions an- 
alogous to that cited from 97 U. 8. 501 et seq. hâve repeatedly been 
announced both in the fédéral and state courts, under the prohibitory 
liquor laws of the states, and the United States laws imposing license 
fées or spécial taxes. License Cases, 6 How. 673-632; Bartemeyer 
V. lowa, 18 Wall. 129-141. 
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Congress can prescrîbe a uniform rule of naturalization, but not 
for the eonduct of a nataralized citizen. It can déclare how he can 
become a citizen, but not his righta as a citizen. It cannot control 
his whole life because made a citizen under its législation. Neither 
can it, upon like ground, control the ordinary acts of one holding a 
fédéral office. Osborn v. V. S. Bank, 9 Wheat. 827, 828. 

The police power îs one which the state cannot surrender. To 
permit it, would be to allow the législature to give up the functions 
for the discharge of which the state exists. Béer Co. v. Mass. 97 
U. S. 83, middle; Boyd v. Alabama, close of opinion, per Field, J.; 
94 U. S. 660; Met. Bd. v. Barrie, 34 N. Y. 667, bottom, and 668, 
top. 

However important the object, real or assumed, of this législation, 
"yet it is equally important that there be no usurpation of jurisdic 
tion." U. S. V. Cahill, 3 Crim. Law Mag. for Maroh, 1882, 197, 
"ited infra. 

Of ail matters pertaining to state affaîrs, "pending campaigns" 
and élections are those with which the gênerai government bas the 
least right to meddle, because they are the corner-stones of an indé- 
pendant, political organization. 

Vindicating the fourth section of the first article of the Fédéral 
Constitution, Hamilton writes, with the emphasis of italics : 

" Its propriety rests upon the évidence of this plain proposition, that every 
government ought to contain in itsélf the means of its own préservation. " [He 
proceeds to add in a subséquent paragraph;] "Suppose an article had been 
introduced into the constitution empowering the United States to regulate 
the élections for the particular states; would any man hâve hesitated to con- 
demn it, both as an unwarrantahle transposition of power, and as a premedi- 
tated engine for the destruction of the state governments? The violation of 
principle, in this case, would hâve required no comment; and to an unbiased 
observer, it will not be less apparent in the project of subjecting the existence 
of the national government, in a similar respect, to the pleasure of the state 
governments. An impartial view of the matter cannot fail to resuit in a con- 
viction that each, as far as possible, ought to dépend on itself for its own 
préservation." Federalist, No. 59. 

" It is elear that no fédéral statute can interfère with voters except at an 
élection for représentatives in congress, and then only as to their protection 
in voting for représentative in congress. Hence, it is essential to be charged 
in theindictment that, ' at an élection for représentative,' etc., the ofïence was 
committed ; and it is not suflBcient to allège that ' at an élection at which a 
représentative was voted for,' etc. It may be that the élection in question 
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waa for some other purpoae over which the fédéral government had no con- 
trol, and with which it had no right to interfère." U. 8. v. CahiU, per Treat, 
J., in 3 Crim. Law Mag., for March, 1882, pp. 196-198. 

Interférence with a "pending campaign" is obnoxious to the same 
objection as to meddling with a state élection. Neither the United 
States nor any state can constitutionally pass such a law as this, 
beeause it violâtes natural right. Speaking of thèse rights, Cooley, 
J., says: "There are some things too plain to be written," even in a 
constitution. 2é Mich. 107, cited infra. 

"Written constitutions sanctify and confirm great principles, but 
the latter are prior in existence to the former." 2 Webst. Works, 
392; 1 Bl. Comm. 124; 2 Story, Life, 278,letter to Dr. Lieber; Cal- 
der V. BîUl, 3 Dali. 388, top; Wilkinson v. Leland, 2 Pet. 657. 

In Bartemeyer v. lotoa, 18 Wall, 132, middle, Miller, 3., mentions, 
as existing outside of constitutions, those "gênerai principles sup- 
posed to limit ail législative power." See, too, Merrill v. Sherburne, 
1 N. H. 213, near top, per Woodbury, J.; People y.SupWs, 4 Barb. 
74-5; Benaon v. Mayor, 10 Barb. 244-5; Powers v. Bergen, 6 N. Y. 
366-7; Goshen v. Stonington, 4 Conn. 225. Especially see People 
v. Hurlburt, 24 Mich. 107 et seq., cited supra. Also, read Lee v. State, 
26 Ark. 265 et seq. j 

Not only does this kind of législation assail that entire freedom of 
political action which is the very fundamental idea of republican 
institutions, — upon which nation, states, and constitutions rest, — ^but 
it violâtes the spirit (and, indeed, the letter) of the déclaration in, the 
first amendment, that freedom of speech and of the press shall not 
be abridged. U. S. Const. Amend. 1. Look at the language of 
this amendment : 

" Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech or 
of the press ; and the right of the people peaceably to assemble, and to péti- 
tion the government for a redress of grievances." 

Indubitably, it would be a violation of this provision for congress 
to enact that none of the 100,000 government ofScials should give 
anything to the Methodist church, (for instance,) though left free to 
hold such religions tenets as they pleased, and to preach and pray 
accordingly. The exercise of religion is not free unless every one 
can give of his means freely, without control, in its support, and to 
promulgate its doctrines. In like manner, freedom of speech and of 
the press is abridged if every citizen cannot, e,t will, contribute to 
V.12,no.l0— 53 
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cause the speech to be made in ia stiitable place, and, when made, 
that it may be dîsseminated to àcèoiriplish the "political purposes" 
for which it is intended. Pfeedom of the press is not simply the 
right to' print. . It is, pre-eminently, the right to publish, which 
flecessarily inVoîves the right to receive aid from whomsoever bas the 
meanô and désire te* gltè,' tbàt the publication may be effected. So 
the rigbt to assemble includea thie right to hiré Fâneuil Hall, or any 
other eonvemeîït place; in whi«h to hold thé meeting, and the right 
of every citizen who makes one.of that assem'bly, or choose8:4o aid 
its/objeot, (political or othef,) tWgive towards the hire of the hall 
arid'ôther expênses. ■'' ■ 

"ïhe rigUt to life includes the right of the individual tb his body, in its 
completeuess.and without dismemberrneût; the right to liberty, the right 
to exercise trtsfacultïes, and to fotldw a lawful avooàtion for the support of 
his life ; the right of propeity, -the right ta acquire, possess, and enjoy it in any 
way consistent Witii the equal rightscf others, and the just exactions and de- 
n^nds of the state." Bertholf v. O'Reiny, 74 N. Y. 515, middle, per Andrew, J. 

A'morei sèvere blow at ïreé discussion was nevèr dealt than this law, 
which says of 100,000 citizens that they shall not give, at tbeir owri 
good pleasùre, to bave itcarried on; and the deàdly stroke iis giTOii' 
in the name of political liberty, and under the banner of "teform!" 

This law is void bécause it overthrows that equality of rights wHich 
belongs to every citizen. It sets a seal of infèriority upon a elaSSj 
denying tb ail whom it embraces a privilège which every other per- 
son in this broad land pOssesses. 

In terms, amendment 14 is restrictive upon the states, as the 
Êrst nine were upon the United States; yet of thèse it was well said 
that they "are declaratory of the great principles of civil liberty, 
which can be infringèd neither by national nor the state govern- 
ments." Camphell -v. State, 11 Gra,. 35S. 

The United States was bound'to respect the equal rights of the 
citizen before the late amendments were àdopted. 

In 1818 Levi WocHÎb&ry, who had recently taken his seat upon the 
bench of his native state, declared that "an act which opérâtes on 
the rights or property of orily a few individuals, without their. con- 
sentj is'a violation of the equality of privilèges guarantied to every 
subject." Merrill v. Sherburne, 1 N. H. 212, cited ante. 

Denying to a specified olass the right to fish in the waters of the 
state is depriving that class of the equal protection of the laws. In 
ré Ah Chorig, 2 ¥ed. Eep. 737, Bawy'er, C. J. See opinion of same able 
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judge, Ira re Tïburcio Parrott, IFed. Bep. 481. In this làst case thosé 
in which the "privilèges and imiùunities" of citizens hâve been dis- 
ctissed are citëd; espeçially the faniiliar passage from Mr. Justice 
Washington's Opinion in Corfield v. Coryell, éWash. G. C. 371, adopted 
in Word v. Maryland, 12 Wall. 430, and in The Slaughter-hoûse Cases, 
16 Wall. 76. < ; 

Upon the next page the court say it was not the pnrposô of the four- 
teenth amendnient to transfer the secnrity and protection of ail thé 
civil rights mentioned from the states to thé fédéral government. 16 
Wall. 77. If not transferred for protection, they cannot be (as to 
100,000 citizens) for the purposes of invasion and ahridgment. What- 
ever rights citizens hâve, the fourteenth amendaient says shall be 
shared equally, (Id;) and this statute does not comply with that 
requirement. 

In his powerfuUy-reasoned dissenting opinion, Field, J., asserts 
for every citizen "the right to pilrsue the ordinary avocations of life 
without other restraint than suoh as affect ail others, and to enjoy 
eqûally with them the fruits of his labor." 16 Wall. 90, middle. 
"To enjoy equally" means to use just as unrestrainedly as every 
other citizen. 

The same distinguished jurist, in his opinion in the Queue Case, as 
eourageouB as it is able, after referring to législation against the 
Catholics, etc., says: 

"But in our couiitry hostile and discriminating législation by a state 
against persona of any class, sect, creed, or nation, in whatever fonn it may 
be expressed, is forbidden by the fourteenth amendment to the constitution," 
[Cited.] " The equality of protection thus assured to every one while within 
the United States, from whatever country he may hâve come, or of whatever 
race or color he may be, implies not only that the courts of the country shall 
be open to him on the same terms as to ail others for the security of his per- 
son or property, the prévention or redress of wrongs, and the enforcement of 
contracts, but that no charges or burdens shall be laid upon him which are 
not equally borne by others ; and that, in the administration of criminal justice, 
he shall sufler for his offences no greater or différent punishment." Ho Ah 
Kow V. Nwnan, 5 Sawy. 562. 

I wni add that he shall suffer no punishment for an act which in 
another is justifiable and commendable. 

In another paragraph Judge Pield observes : 

" It is certainly something in which a citi?en of the Uniled States may f eel a 
generous pride, that the government of his country extends protection to ail 
persons within its juriâdiction, and that every blow aimed at any of them. 
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however humble, corne from what quarter it may, is ' caught upon the broad 
shield of our blessed constitution and our equal laws.' " Id. 663. 

" What govemment owes to society, and ail it owes, is the impartial admin- 
istration of equal and just laws." Sharswood, Proî. Ethics, 20. 

In Bome instances, where the gênerai terms of a law might seem to 
embrace an area beyond the législative jurisdiction, the courts hâve 
narrowed the statute by construction to persons and things which 
might properly be made amenable to it. This was done with regard 
to the acts requiring stamps to be placed upon judicial process, and 
making unstamped instruments inadmissible in évidence, They were 
generally held applicable to fédéral tribunals ; some holding they were 
not intended to apply to state courts, and others that congress could 
not extend them beyond the national courts. Ççirpenter v, Stielling, 
97 Mass. 452, Afoofê v. Quirk, 105 Mass. p. 51, § 2; People v. Gates, 43 
N. Y. 40. 

In the before-cited case of U. S. v. Càhill, Treat, J., observed : 

"It would hardly be contended that, because congress may pass a law to 
control congressional élections,, and protect voters against unlawful or violent 
interférence with the right to vote for congressional représentatives, there- 
fore, whatever occurred at an élection which did not interfère with such a 
right must be considered within the terms of the act, because the words, are 
gênerai, viz.:' ' UnlawfuUy présents any qualifled voter of any state * * * 
from freely exércising the right ^f suiîrage,' etc. The language must neces- 
sarily be so constnied as to confine the provisions of the statute within cônsti- 
tutional limita." 3 Crim. Law Mag. 197. 

That cannot be done heie^-First, because the statute does nôt, like 
Eev. St. § 5511, under which the last-cited case arose, confine itself 
to "any élection for représentative or delegate to congress," nor, 
indeed, to an élection at ail; and, second, because the indictment does 
not allège the transaction to be with référence to such, or to any élec- 
tion or other subject-matter of fédéral jurisdiction. 

Congress cannot say that certain officers and employés shall not 
give or receive any money or thing for "political purposes" generally, 
and leave the courts to conatrue it to mean "any fédéral purpose." 
If this were compétent, the indictment does not allège nor the proof 
show anything of the kind. But it is not compétent. It is not possi- 
ble to separate the unconstitutional from the constitutional, if any 
part could be deemed so. 92 U. S. 221. 

"It would certainly be dangerous If the législature could set a net large 
enough to catch ail possible offenders, and leave it to the courts to step inside 
and say who could be rightfully detained and who should be set at large. 
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ïhis woLild, to soiiie extent, substitute the judicial for the législative depart- 
ment of the goveniment. The courts enforce the législative will, when ascer- 
tained, if withiû the constitutional gr&nt o£ power. Within its legitimate 
sphère congress is suprême, and beyond thecontrol of the courts; but if it 
steps outside of its constitutional limitations, and attempts that which is be- 
yond its reach, the courts are authorized to, and when Called upon in the due 
course of légal proceedings must, annul its encroachments upon the reserved 
powers of the states and the peôple. To lirait this statute in the manner now 
asked for would be to make a new law, not to enfoi-ce an old one. This is no 
part of our duty." U. 8. v. Reese, 92 U. S. 221. 

" It is quite possible that the framers of the statute intended it to apply 
only to acts committed in contemplation of bankruptcy ; but it dues not say 
so, and vire cannot supply qualifications which the législature has failed to 
express." U. S. y. Fox, 95 U. S. 672-3. 

The history of the tiines shows that the législative power is con- 
stantly striving to overpass the bounds deliberately set to their 
authority; and that the people are compelled to place new barriers 
against evil législation, and to call frequently upon the courts to sée 
they are not scaled or overthrown. Commenting upon the report of 
the Queue Case, 18 Am. Law Eeg. 676, Judge Cooley says: "It is a 
màtter of every-day observation that législatures are accustomed to 
treat constitutional limitations as imposing no moral obligation what- 
ever upon their members ; " and there is therefore a constant effort 
to évade rather than to observe them. 18 Am. Law Eeg. 1684. 

Possibly Judge Cooley might (or -raight not) omit or soften hislan- 
guàge if it were intended to appear in théMiçhiga,n Eeports; but in the 
prefalce to the second édition of his work on Constitutional Limita- . 
tions he uses the likô. After rèmarking that his book was origi'na;lly 
"written in full sympathy with' ail those restraihts which the caution 
of the fathers had imposed upon the exercise of the powers of gov- 
ernment" * * * and "endeavored to point out that there are on 
ail sides definite limitations which circumscribe the législative author- 
ity, independent of the spécifie restrictions which the people impose 
by their staite constitutions," he adds: 

"Further refleetion has only tended to confirm him în his previous views of 
the need of constitutional restraints at every point where agents ai"e to exer- 
cise the delegated authority of the people; and he is gratifled to observe that 
in the judicial tribunals the tendency is not in the direction of a disregard of 
thèse restraints," 

Another distinguished jùrist writes : 

"It is worth while to remark that in every new and amended state constitu- 
tioii thé bill of rights spreads over a larger space; new as well as more strin- 
gent restrictions are placed upon législation. There is no danger of this being 
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carried too far, as Chancellor Kent appears to hâve apprehended that it might 
be. There is not much danger of erring upon the side of too little law. ïhe 
world is notoriously too much goverued. Leglslators almost invariably aim 
at accomplishing too much. Eepresentative democracies, so far frora being 
exempt from this vice, are, from their nature, peculiarly liable to it." Sliars- 
wood. Prof. Ethics, 22, 23. 

In Président Woolsey's édition (A. D. 1876) of Dr. Lieber's Civil 
Liberty and Self-Government, aïi editor's note to page 161 observes 
that "spécifie checks on législative power are coming more and more 
into use. The people are beginning to distrust the législatures, as 
they formerly did the executives." They should distrust both. "The 
price of liberty is eternal vigilance." 

The argument was heard by Wallaoe, G. J,, Bbnbdict, D. J., and 
Addison Bkown, D. J. 

Wallace, g. J. While we bave not overlooked the several rulings 
upon the trial which are impugned by the défendant, our principal 
attention bas been directed to the point most strenuously pressed 
upon the argument relating to the constitutionality of the act of 
March 15, 1876, upon which the indictment proceeds. The act pro- 
hibits "ail executive ofScers or employés of the United States not 
appointed by the président, with the advice and consent of the sen- 
ate," from "requesting, giving to, or receiving from, any other officer 
or employé of the government any money or property or other thing 
of value for political purposes." We cannot profess to be ignorant 
that this law was enacted in order to interdict practices which had 
become a topic of extended animadversion. But, although it may 
bave been aimed at the suppression of the practice which has pre- 
vailed among party r -ganizations of soliciting contributions for party 
purposes from their oiEee-holding members, or exacting them by a 
moral coercion ; and although its provisions may be well oalculated 
to effect this object, — it does not foUow that it can be sustained as a 
legitimate means to that end. No person can be indicted under it 
for any other act than the one precisely designated. Whatever may 
hâve been the attendant circumstances, and however they may hâve 
qualified the moral complexion of the transaction, the person indicted 
can only be trîed for doing the thing which the statute prohibits; and 
unlesB this of itself, isolated from ail its concomitants, can be com- 
petently made a crime by congress, the statute is nugatory. 

It is insisted for the défendant that it is not within the constitu- 
tional power of congress to make the giving or requesting or receiving 
of a voluntary contribution for political purposes by a subordinate 
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government oflSeial a criminal offence. It will be obBerved, however, 
that the prohibition appliies only when there is concerted action 
between officiais in this bôhalf. The question, then, is wîjether it is 
compétent for congress to prohibit' co-operation between officiais in 
the raising of filnds for poli tic al purposes. Undoubtedly, it is law- 
ful for congress to prescribe ail needful régulations for the discipline 
of government officiais, and to déclare what infractions of discipline 
shall be treated as criminal offences. Thé power to prohibit acts oî 
officers or employés which are incompatible with the proper dis- 
charge of their duties, or -which impair the^ efficiency or tend to 
dfeïnoralize thé 'public service, is essential to prbmote the end and 
object of government; and this power résides m the législative de- 
partment bf the goverûment. In executing this power congress mnst 
of necessity exercise its judgment aild disoretîoïi in determining what 
aéts are or aïe not of such a pernicious character and tendency. 
This législative discrétion embracés a large fieid, ahd its boundaries 
cannot always be readily Ibcatedv It is only when congress bas pal- 
pably transgressed the limits of its discrétion that the judicial depart- 
ment will intervene. Such a case might arise if congress should 
attempt to prohibit an act of a nature pertaining so exclusively to the 
sphère of private conduct that it could not, byany implication, im- 
pinge upon officiai d'eportmeiit ôt officiai discipline. We are not 
able to say that the acts prohibite4 by the présent statute are of such 
a character. We cannot affirm that congress transcended its discré- 
tion in prohibiting transactions between officiais which create the 
relation of donor and donee, and introduce party interests into the 
public service; nor that congress erred jn assuming that the influ- 
ences springing from this relation and thèse interests should be dis- 
couraged as liable to deflect the independence and impartiality which 
must rule officiai intercourse. Many instances may be found in the 
laws of congress where this législative discrétion bas been exercised. 
It suffices to refer to one contained in the act of Pebruary 1, 1870, 
which prohibits any officer or clerk in the employ of the government 
from making any gif t or présent to an officiai superior. It is not 
necessary to maintain that the co-operation of officiais in raising 
funds for political ob'jects is essentially demoralizing to the public 
service, or subversive of discipline. It is silfficient to justify the 
exercise of the législative discrétion if the prohîbited acts tend to 
introduce interests which disturb the just equipoae of officiai rela- 
tions. If it is suggested that it is the right and duty ôf every good 
citizen to aid in promoting such political objëcts as he deems to be 
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■wise and bénéficiai, and that congress has no constitutional power to 
abridge that right, the answer ia that no citizen is required to hoM a 
Ijublie office, and if he is ùnwilling to do so upon such conditions as 
are prescribed by that department of the government which créâtes 
the office, fixes its tenure, and régulâtes its incidents, it is l)is duty 
to resign. 

In reaching the conclusion that the statute is not obnoxious to the 
objections which hâve been suggested, we hâve given force to the pre- 
sumption in favor of its constitutionality which it is the duty of the 
judiciary to apply to ail législative enactments. This presumption 
should prevail in ail eonflicts of interprétation and aU doubtful im- 
plications of constitutional power, so as, if possible, to sustain the 
validity of législative action. We hâve examined the minor points 
raised upon the argument and presented in the brief of counsel re- 
lating to the rulings upon the trial, but do not deem it necessary to 
diseuse them. We think them to be without merit. 

The motion in arrest of judgment and for a uew triai is denied. 
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Samé V. Samb. 

(Hreuit Court, D. Maaaaehusettt. July 26, 1882.) 

CotrNTERFEITIÎîa— MUTILATING CoiNS. 

Where a coin -which had been regulariy coined at the mint-was afterwards 
punchéd and mutilated, and an appréciable amount of silver removed from it, 
and the hole plugged up with base mental, or with any substance other than 
silver, it is an act of counterfeiting ; but it is otherwise where the hole was 
punched with a sharp instrument, leaving ail the silver in the coin, thongh 
crowding it into a différent shape. 

The United States Attorney, for plaintiff. 

Geo. F. Verry and T. J. Morrison, for défendant. 

Before Geat and Lowell, JJ. 

LowELL, C. J. The défendant was convicted upon two indictments 
charging him with passing counterfeit silver coins of the dénomina- 
tion of quarter dollars and half dollars, knowing them to be counter- 
feit. The coins in question had had small holes made in them, and 
thèse holes had been fiUed with some base métal and passed by the 
défendant, with knowledge of their condition. Some of the holes had 
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been punched with a sharp instrument, involving no loss of silver ; 
others were made by drilling out a part of tbe silver, though not 
■with any intention of lising the silver drilled out. Silver coins with 
small holes made in them are not fuUy cqrrent, some persons rofus- 
ii)g and others accepting them. We understand that the défendant 
bought the coins at a slight discount and passed them for their nom- 
inal value. He probably did not consider himself guilty of passing 
counterfeit money; but he was, guilty of dping an aot which the law 
is to characterize. The point was a new one, and the learned judge, 
having much doubt upon it, ruled, for the purposes of the trial, that 
a coin which had been regularly ooined at the mint, and afterwards 
punched or mutilated, j^nd thereaf ter resjtored to the similitude of a 
genuiue coin by the insertion of any métal, (meaning base métal») 
was counterfeit. To this ruling an eixçeption was;takea;i. - 

Silver coins of the dénominations of quarter dollars and half dpl- 
lars are required to be m^de /of a certain weight and fineness, and 
are lawful tender in payment of debts rto the amount of $}.0, (Eev. 
St. §§ 3513, 3586; St. June 9, 1879, c. 3; 21 St. 7;) and are to.he 
received by the treasury in exchange, for lawful money in sums of 
$20, or any multiple thereof, (St, June 9, 1879, c. 12, § 1; 21 St, 7.) 
, In the case of gold coins t^e law is that when reduced in weight 
below the standard they are a good tender at a proportionate valua- 
tion. Eev. St. § 3585. We find no such provision made for silver 
coins. If such a coin has had an appréciable amount of silver 
removed from it, we cannot say that it remains a good coin for its 
original value, or even for a proportionate value. If, then, the hole 
is plugged with base métal, or with any substance other than silver, 
this act is an act of counterfeiting, because it is making something 
appear to be a good coin for its apparent value which was not so 
before. 

In the English case, Reg. v. Hermcmn, Law Eep. 4 Q. B. D. 284, cited 
by thé United States, a gold coin bad been filed away until the miUing 
was destroyed, and then a new milling had been made. A majority of 
the court held that this coin was counterfeit. Two able judgesdis- 
sented, but one of them said that if any base métal had been added 
to the coin to make iip the weight, he should not hâve dotibtéd that it 
was counterfeit. If that case had been like this, there would, we 
suppose, havp been no dissent. We do not dpubt that the fudgnjent 
of tho court was sound, because the milling warS aotua.Uy'a pounter- 
feited milliiig. 



842 FEDEEAL BEPOETEB. 

The fraudaient altération of a bank-note to make it appear of more 
than its true value, and other similar aots which are held to be for- 
gery, are ahalogous. 

We are therefore of opinion that the ruling and conviction were 
proper in respect to those coins which had been drilled and af terwards 
fiUed up. 

On the other hand, we do not conaider it a criminal act, whateter 
the intent may bave been, to add base inetal to a good coin, and we 
aee no ground for holding that a hole punohed through a coin with a 
sharp instrument, crowding the silver into a slightly différent shape, 
but leaving it ail in the coin, bas aùy effect tb render it less valuable 
or less lawful tender than before. The statùtes above cited are silent 
upon this exact question ; but we think it olear that a silver coin, duly 
issued from the mint, rèmà'ins of full value so long as it retains ail 
the appearance of a coin^ and does besides contain ail its original 
weight and fineness. This being 60^ we oannoi regard the addition 
of Bomething to it as a criminal act of côuntërfeiting. Passing suoh 
a coin works no injury to the person to whom it is passed. 

The pleadings and évidence réported do not enable us to dis- 
criminate between the counts which dpply to the one and to the other 
kind of altération. We must, tBèrfefole, order new trials. Counsel 
will probably be able to arrange for a default upon such count or 
counts as relate to what we hold to be counterfeited coin. 

■Verdict set aside. 



FisHBB V. Mbtïib and others. 

(Oireuit Court, 8. D. New York. May 20, 1882.) 

C'oNBPiÀAOT— Action FOB Damages— VaRDiOT. > 

The verdict of : the jury, on a trial r-in ^ civil .action for damages, will be re- 
garded, on motion to set it aside, as ap affirmative ân4ing upon the issues which 
were presented for their détermination. So, whéré the verdict was for a large 
amount against two of the défendants, andior biit nominal damages against 
the third défendant, such défendant is not injured by the flnding of nominal 
damages against him, and cannot hâve the verdict set aside even though it was 
inconsistent with the charge of the court. 

:fr. G. WiHson, for plaintiff; 

Joseph H. Ghoate, f()ii âeîend&n%i- ' ' • i. 

Shipman, D. J. This is a civil action to recover dstolages tôt a 
conspiracy. The jury returned a verdict in favor of the plaintiff for 
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a large sum against two of the défendants, and for $100 against the 
défendant E. S. Neweomb. He now moves to set asïde the verdict 
againBt him upon the ground that it is an illogical and inconsistent 
verdict; that it shows, and the fact was, that the jury did not find 
that the allégations of the complaint in regard to him were true, for 
if they had found that he eommitted the açts charged in the com- 
fjlaint they were bound, under the charge of the court, to render a 
verdict for a very large sum. 

I think that I anï obliged to regard the verdict of the jury for the 
plaintiff as. an affirmative finding upon the issues which were pre- 
sented for their détermination. If it is permitted either to assume 
or to prove that the jury did not find what the verdict says they did 
find, the resuit of trials by jury wilLbe throWn into great confusion. 
Starting from the position that the jury meant to ^nà the issues for 
the plaintiff, and not merely that a certain sum of money should be 
paid to him without regard to the cause of action which was set forth 
in the complaint, it is true that the verdict against Mr. Neweomb was 
an inconsistent one, because, under the charge of the court, if he 
eommitted the acts charged in the complaint, he wa& liable in a much 
larger purn than the jury gave. If the plaintiff had moved to set 
asidè the verdict as against Mr. Neweomb, a serions question would 
hâve been presented, for it is manifest that the verdict was not, in 
its amount, in accordance with the charge. Bût if the plaintiff is 
satisfied with the verdict, I do not think that it should be set aside 
upon the motion of the défendant. He is not injured by the fact 
that it was for nominal damages, when it shoiild bave been for a veïy 
large sum if the jury found the issue against him, and it isnot per- 
mitted to me tô infer that the verdict was not an affirmative finding 
upon the issues which were presented. 

ïhè motion is deuied. 
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fluNTOON and others ». Tbombull and others. 
(Circuit Court, W. D. Missouri, W. V. October, 1880.) 

1. Négligence— CoNTniBTjTOiiY Kegligbnce — Questions op Fact. 

In an action for damages for personal injuries inflicted by being thrown from 
a buggy attached to a runaway horse, alleged to hâve been frightened by new 
and unusuai maehinery being exhibited on tbe public street, on the question 
of négligence of défendants — whether the maehinery was kept in the proper 
place, and in the proper manner, and with due care or otherwise ; and 
whether the maehinery, or the smoke or steam issuing therefrom, and nothing 
else, caused the fright of the horse or not ; and on the question of contributory 
négligence on the part of the plaintiffls — whether the horse was managed with 
care and prudence, or otherwise ; and whether the horse was vicious, andcon- 
trîbuted to the accident, or was dangerous in the sensé of being disposed lo 
nin àway,— are questions àt fact for the jury to détermine from the évidence. 

2. SAliE— LiVERT-StABLE KbEPERS-^OBLIGAÏIONS. 

' A livery man is bound tç> fceep aaf e horses, oi- fully diaclose the character, of 
the horse to the dj^yerat the time of letting him, and may be respopaible for 
wrongful acts in, this particular. 

3. Same— Damages. 

Whefe a Kùsband sues for damages for injuries to his wife by being throwa 

..from a buggy in whichhe was dçiyei!, if the injury resulted from the wrongful 

açt of défendants an^ f roin no other cause, and the plaintifiEs hâve not cpntrib- 

uted by their own.acts or neglect, and the accident was not càùsed by the 

character of thé hôïsé, the défendants are liab le in damages. 

EsEKEt, D. J., {char ging jury.) The évidence in this casershpws 
that the firm gf Txumbull,;Eeyn0ld.g & Allen were on thç fourth day 
of July,: 1879, tïadiâigj in agricultural- maehinery, having their place 
of business on the ea^t aide of Walnut, between Fourth and Fifth 
stïefitsjriniKansas Gity; that foia number of years, in the «ourse of 
their, businese, they.had.placed .a<nd kept standing on the opposite 
side of the street from their stores a number of; machinés, rnamong 
them separators and a traction-engine ; thati,,oni*id foqrthi day. of 
July they took out a traction-engine from Kansas City to the fair" 
grounds for exhibition. When the engine was taken back in the 
early part of the afternoon of the 4th, it was left on the opposite 
side of the street from their store, in a gutter or ditch designating the 
limit of the street; the eTidence showing the place and manner in 
which it was left. Huntoon and wife, (the plaintiffs,) résidents of 
Wyandotte, Kansas, on the said fourth of July came with their family 
to Kansas City ; Mr. Huntoon, wife, and child riding in a buggy, and 
the two boys in a street car. While going up Main street they saw 
the traction-engine on Walnut street. After going up Main street, 
they crossed over to Walnut, passed up Walnut some distance, turned 
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and came back or down Walnut Street, ope of the boys walkifig; while 
the other two children were with their father and mother riding in 
the buggy. They thus proceeded down Walnut street, and somewhere 
ûear Fif th or sôuth of Pif th the horse ran away, upset the buggy, and 
threw ont the occupants, and it is claimed Mrs. Huntoon was perma- 
nently injured by the fall. The first and most important question you 
are called upon to décide, under the state of facts in évidence, is, 
was this act of défendants, in placing the separators and the engine 
in the condition the évidence shows the same to hâve been, a wrong- 
ful and négligent act, and whether in conséquence of this claimed 
wrong and neglect the injury complained of resulted to plaintiff ? If 
the act of the défendants was not wrongful and négligent, the défend- 
ants are not liable. But not only must the act of leaving the mar 
chinery as shown by the évidence be wrongful and négligent, but 
such wrong and neglect must hâve been the cause of the injury com- 
plained of. If the injury to plaintiff was not caused by thé wrongful 
and négligent acts of défendants, plaintiff cannot recovec in this 
action. In order to arrive at a proper conclusion as to whether the 
leaving of the separators and the engine as they were-left, were 
wrongful and négligent aots on the part of the défendants, you 
wîll, in the first place, consider the maohinery so left, its appear- 
afipe, aa'well as the necessity^ if any, of exhibiting such maehinery in 
the usnal course of trade as the means of examination. Not eVery 
sew invention in maehinery is.prohibitedfrom being shown in proper 
places, in proper Condition, îand at proper times, because either men 
or animais may become frightened at the unusual sight. The ques- 
tion for you )tô, détermine is.iwere the separators and-engiiBé' kept 
in a proper place whôre they were kept, and was thenengine kept as 
prudence and due. j:egard for "saf ety of : lif e and property would dîctate 
ittobe kept? In order tô détermine thisj you may take 'intb con- 
sidération the mànner and, place in which maehinery. of thekînd re- 
ferred to had been kept by the defefadants in the past— -thefact'tbat 
UQ régulation, 80 far as showiï, prohibitssuchikeeping in Earisas'Gity 
ifl the plft^Jes'iwhere, thé sameiwÈirè kept; not that such waiit of rëg- 
,\iil^ijc9ï justifies,: any wrongËuI or megligeirt keeping, but a«i bëàring 
iipon the gênerai Question of; proper «àrai; ' ;i . : 

1 Separators and tractionf'enginesihadîbeeotue -aaSticrëô ôff ëomTÉibli 
use, and properlykept cannot be complained of because jt àbrSé iâay 
ibecoine frighteneàron account of them. . ' j 

(•: If, upon fuU coûsideratiok ofitheievîdenee in this c!a6f4 l^ôu sb&H 
ieame.'t© theuMiôiusion thai^o wrongful action of -toégligÈtocë Mkê'ébtH' 
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mitted-% défendants Ta 'keeping 'thé separator and engine in the 
place where the same were'kept.andin the manner in which theywere 
kept, as showQ by the évidence, you should iind for the défendants. 
But in case you shall not find this issue for the défendants, but find 
that they committed a wrong, and are guilty of neglect in having kept 
the machinery in the place and in thé manner in which the same 
were kept, then you should détermine whether the wrongful and négli- 
gent act of the défendants caused the in jury by the plaintiff com- 
plained of. Ail the testitiaony bearing on this question should be 
examined by you, and in so doing you should carefuUy consider as to 
■whether a horse is Jikely to bécome frightened at objects such as the 
machines described by the testimôny. You should be satisfied' froïn 
the testimony that the horse became frightened at the machines, 
smoke or steam issuing from the enginè, if any, and at nothingelse, 
and that such fright caused the running away. You should also be 
satisfied from the évidence that the horse was managed with ordinary 
care and prudence; that the individual managing him had not de- 
prived himself by his own acts from a proper management of the 
horse, ; And hère yoB may take into considération, in connection 
with the rest of the teitimony, thé fact that four persons were in the 
buggy at the time the acddent occïirred. Eegarding the charaoter 
of the horse, you are instrueted , that if you are satisfied frôm the 
évidence that he was dangerous in thé sensé of being disposed to ma 
away, that fadt must be considered with the restof the testimony iû 
arriving at the cause of the runa-w/ayi The ktiowledge regarding thé 
disposition of the horse by Mr. HiïntOôn is the knowledge of the wife. 
If the pJaintiÏÏ Huntoon or his wife knew flothing of the vicions char^ 
acter of the horse, and yet you arô satisfied ffom the testimony 
that-the horse was vicions, and that, being so, caused or actually oon- 
tributed to the runaway and conséquent injury, you should find for 
the défendants. The défendants oanndt be charged with thé consé- 
quences of the wrongful act in allowing an unsafe horse to be hitched 
up, for that would be making them liable for the wrongful act of an- 
other. There may be a responsibility in such case, but that respon- 
sibility is not upon the défendants. A livery man is bound tO keep 
safe horses, or fully disclose the eharactér of the horse to the driver 
at the time of letting him, ajid be may be responsible for wrongful 
acts in this partieular. 

As already stated, you are to donsider tfae oharacter of the horse 
as shown by the èividence,^ along Dfith the rest of the testimony; in 
order tç arrive at the ■ cause which contributed to i&e ranaway and 
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accident. The suit is for perD;auçnt injury to the wife. Tiie loss of 
service of the wife, the aursing and espense of nursing, and the 
doctors' bills, are subjects of another suit brought by the husband on 
his own aceount, and you hâve nothing to do with damages which 
may hâve thus arisen. It is the permanent injury to the wife which 
is in controversy. If such has resulted from the wrongful act of the 
défendants, and from no other cause, and the plaintiffs hâve notcon- 
tributed by their own acts or neglect, or caused by the character of 
the horse, you are to ûud for the plaintiff, and estimate her damages, 
if any. 



DuNMBAD V. Ambeioan Minino & Smblting Co. 
(Circuit Court.D. Colorado. July 22, 1882.) 

NbOLI0ENC^— FBLIiOW-WoRKMAN. 

In an action for damages for Personal injuries caused by the négligent acts 

of a fellowrworkman, plàintiff must aver that he hirnself exercised due caïe 

,and caution at the time of the accident, and that he was net jnformed and 

, had no means of knowledge ôf the Character of thé ^erson whO was employéd 

withhim, or ofhis capacityandfltneSsfor the work. i: 

T. A. Green and W. W. Çover, for plàintiff. 
. Marfc&am, Pattersora (É rAoma«> for défendant. 

HaliiETt, p. J., (orally.) Case No. 900 is ai)' action to reçover 
damages for injuries received by the plàintiff fromthe. pvej;turning.of 
a slag-pot. Plaiptiffavers that he was iv, the servie^ of^^^^endant 
in the month of July of last year, and that he was engaged in remov- 
ing slag-pots from the défendantes furnaces, to be emptied outside of 
the furnace building; that through the carelessness of another per- 
son, also employed by the défendant to assist in removing thèse pots, 
one of the pots was left iia a' plaide where it obstructed the passage- 
way, and the plàintiff moving baciwards, drawing a slag-pot without 
the building, fell upon this, or it caused him to fall down, and, as I 
underatand it, the slag-pot which he was attemptîng to removô was 
overturned in such a way that it injured his person. He claims that 
this other man who ^^t^as emplciyed by the défendant with him was a 
icwtess and negligèiit person, who was not fitted for the servîèe in 
which he was employed, and that the défendant knew that he was a 
pérsonof that character; that he was a man of intemperate httbits, 
ahdhadbeeij sb'in the diëcharge ôf his duties before thàt.time, as the 
défendant knew. ■,,7, , ...■'.-' /'.■ / t , , 
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The plaintiff omits to say in his complaint that he himself used 
due care and caution at the time of this accident. That, I think, is 
a matter whieh must appear upon the évidence. While it may be 
that he is not required to offer any évidence direetly to the point that 
he was in the exercise of care and caution at the timeof the accident, 
it must appear from ail the évidence that the fact was so; that is to 
say, that he himself was not négligent. He fails to aver, also, that 
he was not informed of the character of this person -Wha was em- 
ployed with him. He says nothing upon that subject. . He avers 
that the défendant had information of the unskilfulness and untrust- 
worthiness of this man, but says nothing as to himself. It must 
appear from the évidence that he was ignorant of the character of 
this person, because if he knew.of his character, knew that he was a 
person who was unfitted for the service, or had the same means of 
knowledge as the défendant, it was in his own wrong that he contin- 
ued in service with such person, unless, indeed, there were some 
spécial oircumstances, as that complaint had been made and the 
défendant had promised to dismiss this individual and employ another 
in his stead ; but nothing of that kind is averred. He says nothing 
whatever as to his own knowledge of the capaoity and fitnesa of . this 
person, who was certainly employed with him in the précise service 
which the plaintiff was engaged in. He says nothing whatever -as to 
his capacity and fitness. He should state something upon that point, 
as to whether he was informed that this person was unfit for the^ service 
in which he was engaged. , 

On thèse grdunds the demurrer will be sustained. 



Chabiton Countt. 

[Uiremt iHourt, W. B. Mitmuri, JNTovember, 1880. \ 

Mbnicipai^ Bonds — Rights of Bona Fibb Holdeb. 

Where the charter of a railroad company granted to it the privilège to obtain 
county subscription to its stock, and the défendant county subscribed for stock 
in the company, and isstied bonds under the authority conf erred by the charter 
of the Company, such bonds are valid in the hands of innocent holders, not- 
■rtlthstanding there was, at the time of the subscription and issuance of the 
bonds, a spécial statute prohibiting the county court from taking stock unless 
the subscription was voted for by a majority of ail the résident tax-payers. The 
issuing of the bonds raises the preaumption that ail preliminaries, including 
the élection required, hâve been complied with, and the honafà» holder is not 
bound to look behind the question of power. 
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Henderson éShields, for plaintifif. 

C. W. Bell and G. L. Dohson, for défendant. 

Kkekel, D. J. The législature of Missouri, on the twehtieth day 
of February, 1865, granted a charter to the Mississippi Eailroad 
Company, to which défendant county in 1869 issued bonds in pay- 
ment of a subscription of stock made thereto. This suit is brought 
on due and unpaid coupons of said bonds. The bonds issued are 
made payable to said railroad company or bearer. It appears that 
at the tim© of granting the charter and at the time of issuing the 
bonds there existed a spécial act, applicable to the défendant county, 
providing that T^henever the ooupty of Chariton wishes to subscribe 
to the capital stock of any railroad company the county court shall 
cause an élection to be held, and if a majority of ail the résident 
tax-payers of said county shall vote for the subscription, the county 
court shall subscribe. The county court is prohibited by the act from 
taking stock unless the subscription was votèd for by a majority of 
ail the résident tax-payers. 

It is claimed that because the proceedings which led to the sub- 
scription andidsuing of the bonds were not had under this spécial act, 
but under the provisions of the charter, the bonds are therefore void 
for the want of power in the county court to make the subscription 
and issue the bonds. The bonds on their face recite that they were 
issued under the authority conferred by the charter of the company. 
The question whether this spécial act of March 12, 1859, relating to 
défendant county, was in force at the time of the issuing of the bonds, 
I shall not stop to discuss, holding that, even if it was in force, it 
does not affect the legality of thèse bonds. The charter of the Mis- 
sissippi Eailroad Company granted to it the privilège to obtain county 
subscription, and the défendant county could avail itself of the op- 
portunity to subscribe either under this power or the power granted 
by the spécial act, assuming that the latter was in force. ît. can 
séarcely be doubted that the législature of Missouri had the power to 
except this railroad company out of any limitation which might bave 
existed by virtue of the spécial act. Aside from ail this, it bas 
been held that the issuing of the bonds raises the presumption that 
ail preliminaries, including the élection required, hâve been complied 
with, and a honafide holder is not boundto look beyond the question 
of power. Ciby of Lexington'v. Butler, 14 Wall. 283;- Fïagg v. Pal- 
myra, 33 Mo. 440. There is an abundance of power, as çl^imed by 
either party, to issue bonds. The récital in the bonds that they were 
v.l2,no.l0— 54 
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issued under authority granted by the charter miglit- be erroneous, 
yet, if the spécial act authorized the issuing of tliem, that is sufficient. 
The question is, did power exist ? Whether the source thereof was 
borrectly pointed out oan make no différence. But it is said that the 
provisions of the spécial act define who shall vote, and that thèse 
hâve not been complied with. The answer is that the tribunal, the 
county court, was by lawmade the judge of suoh matters, and ^hen 
they issued the bonds innocent holders had a right to présume that 
ail preliminary requirements had been complied with é The obj ections 
urged against the validity of the bonds are not that there was no 
pôwer to issue them, but that no power existed under the charter, 
because the spécial act limits the power there granted* i The défend- 
ant county urging this objection (j»n only.do so on the assumption 
that the spécial act is in force. If so, there existed. power to issue 
the bonds; and the same having been issued, thelaw will attribste 
the exercise of the anthority to the ttue source in the furtherance of 
justice and good faith. Eight years of interest bave been paid On 
thèse bonds, thus a,ffirming their validity and curing itregularities, so 
far as such acts tend in that direction. The law ôf the case arising 
ùpon the facts is with the plaintiff, and judginent apcordingly. . ■ 



Lawbence, Jr,, and anotherw. Moebisanu Stbam-Boa:ç Oo. 

(Circuit Court, E. D. New York. July 19, 1882.) 

li ; CONTÎBACT Bï liBTTBB — ACCKPTANCB OF PbOPOSITION — ObAL STAISEMBIiPTS 
, Mbeoed. ,' , ' , 

Where libellants made an offer hy letter to the respondeiits to alter and 
repair one <rf its stéam-boats and "to build out the f rames aë we hâve talked 
of," which ofiEer was accepted by letter on the part- of ta* rëspOHdeûl», sûch 
letters constituted a written contract, and ail prior cftnversations and state- 
ments were merged in it. 

2. Same — Statements not Guabantibs. , , ■ , . , 

Statements made in advance of the àcçeptance of a proposition -by Iptter, of 
what it was thought would be the resuit of a givei plan, are not guàranties Of 
of such resuit. 

3. Same— Payment—Takinq Note, Effect OF. ' ' 

Where, by the written contract, payment was to he made in "casji or Ite 
équivalent "the taliing of a note for the balance due on the performai^ce of the 
contract, is not a waiver of the right to sué for the balance due'; sUch tatiirig 
of the note opérâtes merely as a giving of crédit. • . ' ■ . ; 
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G. A. Black, for libellants. 

T. C. Cronin, for respondent. 

Blatchfoed, Justice. The contract of the parties, as contaîned in 
the two letters, contained no warranty by the libellants that the altér- 
ations to be made would remedy the defects. The entire contract i& 
contained in those two letters. AU prior conversations and state- 
ments and negotiations were merged in the written contract. The 
expression "to build out the fram'ès as we hâve talked of" can refer 
only to the conversation between Longstreet and the libellants. 
Longstreet testifies that the libellants didvrhat theyagreed should be 
done. They built out the frames to the extent that they and Long- 
street thought necessary. They and Longstreet were disappointed in 
the resuit. Besides, the new testimony in this court shows that the 
letter of the libellants to Longstreet was brought before the board; 
that Longstreet was called in, and stated the proposed method of 
altération, and what it was thought its effect would be; and that then 
the board etrthc»ized Mr. White to aceept the proposition of the libel- 
lants. Stating in advance what it is thought will be the rèsult of a 
given plan and guarantying such resuit are two différent thiûgs. 
The libellants carefully avoided making any such spécial contract as 
is set tip' in the answer . There was never any waiver ol ahy right ■ to 
bring this suit. By the written contract the paymeiit was to be made 
in "cash or its équivalent." Taking the note was no such waiver. 
The non-payraênt of the note remitted the libellants to ail their 
rights, and caused the taking of the note to operate merely as a giv- 
ing of crédit. H the respondent desires, the decree may direct th© 
sn^render of the note. The libellants are entitled to a decree for 
$1,204.88, with interest àt 6 per cent, per ahhum from November 20, 
1880, and their costs in the district bourt, tased at $103.36^ and their 
costs in this court, to be taxed. 

See same parties, 9 Fed. Bef. 208. 
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United States v. Train and others. 
(Circuit Court, B. Massachusetts. July 26. 1882.) 

1. Pbactice and Procédure — Section 914, Rev. St., 

Section 914 of the Revised 8tatutes, providing that the practice and pro- 
cédure in the United States courts shall conforta as near as may be to the 
practice and procédure existing at the time in like causes in the courts of 
record of the state within which such courts are held, does not extend to the 
means of enforcing or revising a décision once made. 

2. Same— Peoceedinqs apteb Tbial. 

The object of this section was to assimilate the form and manner of present- 
, ing claima and defencea in the préparation for and trial of suits to those pre- 
vailing in the state courts, and does not include statutes requiring instructions 
to be m writing, or permitting instructions and certain papers to be taken 
by the jury when they retire, or requiring the jury to be directed to flnd 
speciallyupoù piarticujar questions of |fact, nor to the.manner or time of taking 
a case from one fédéral court to another by writ of error, bill of exceptions, or 
appeal. 
'■■■■•■■. i: , ■'■■■■.,,..■ 

P. Cummings and Geo. P. Sanger, for the United Statea» 

J". 0. Teeiô, for défendant. ;j 

Before Grat and Lowbll, JJ. 

GHAt, Justice. This is a motion to dîsmîss a writ of error sued 
ont of the United States to reverse a judgment of the district court 
in favor of the défendants in error in an action at law hrought against 
them as sureties on the bond of a paymâster in the navyj 

The case wàs tried in the district court at Oetober term, 1880, The 
verdict for the défendants was retumed on the tw«lfth of January, 
1881, the term ended on the fourteenth of March, 1881, and the case 
wàs eontinued to thô next term, at which, on; the ninth of April, a 
bill of exceptions was filed by the United States, which the parties, 
bystipulatïôn in writàiag, agreed ahould hâve the same force and effect 
as if it had been filed on the last day of the term at which tlie verdict 
was rendered, and which was aferwards allo-wed by the district judge 
and ordered to be filed as of the daite of the verdict béïoi-e the jury 
left the bar. 

The ground of the motion to dismiss is that the bill of exceptions 
was not filed within three days after the verdict, or within such fur- 
ther time, not exceeding five days, unless by consent of the adverse 
party, as the judge might allow, in accordance with the rule prescribed 
by the statutes of Massachusetts in the case of exceptions to the rul- 
ings of a judge of the suprême judioial court, or of the superior court. 
Mass. Gen. St. c. 116, § 7; Mass. Pub. St. e. 153, § 8; Corn. v. Green- 
kw, 119 Mass. 208. 
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Thè défendants rely upon section Sl4 of the Eevised Statutes, 
re-enacting the fifth section of the act of congress ûf Jane 1, 1872, c. 
255, and providing that "the practice, pleadings, and forms and 
modes of proceeding in civil causes, other than equity and admiralty 
causes, in the circuit and district courts, shall conform, as near as 
may be, to the practice, pleadings, and forms and niodes of proceed- 
ing existing at the time in like causes in the courts of record of the 
state within which such circuit or district courts are held, any rule of 
court to the contrary notwithstanding." 

But the context of the act, and the judgments of the suprême court, 
show that this provision is not to be understood in the btoadest sensé, 
nor as extending to the means of enforoing or revisjng a décision once 
made. .... ■•■'.■. ■'..-■■::.. cç , :,; 

That this sectiondoes not extend. to proceedings after judgraest 
appears by the very next section, making spécial and peculiar pro- 
visions as to attachinent, exécution, or other ptoeess against a defënd- 
ant's property, and borrowing from the laws of the stàte thoëe rem- 
édies only which already exist, or which may be adopted by rule of 
the fédéral courts. 

The object of the former section was to assimilate the form and 
manner in w'hich the parties sBould présent theirclaims and dêfences, 
in the préparation for and trial of suits in the fédéral courts, to those 
prevailing in the courts of the state. It does not include state stat- 
utes requiring instructions to the jury to be reduced to writing; or 
permitting such instructions and certain papers ïead -in évidence to 
be taken by the jury when they retire; or requiring the jury to be 
directed, if they return a gênerai verdict, to^ find specially upon par- 
ticular questions of fact inyolved in the issues. NuâÀ y. Éurrows, 91 
tJ. Si 426; Sawinv.Kenny,.^^ U. S. 289; ïndianapolïs é St. L.R. E. 
V. Horst, Id. 291; West \. Smith, lOl U. S. 263. ït does' not appTy 
to motions for a new trial, nor, whatever rule may be pfeseribed 
by the statutes of the state upon that subject, does it control or affect 
the power of the fédéral courts under the judieiary act of September 
24, 1879, c. 20, § 17, and under section 726 of the Eevised Statutes, 
to grant or refuse a new trial at their discrétion. Indianapolis â St. 
L. R. R. V. Bor&t, above cited; Newcomb v. Wood, 97 U. S. 581. 

The reasons are yet stronger against construing it as subjecting 
to the provisions of state statutes the manner or the time of taking 
a case from one fédéral court to another by writ of érror, bill of 
exceptions, or appeal. Thèse matters are regulated exclusively by the 
acts of congress, or, when those are silent, by rules derived from the 
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comïûon law, from ancient English statutes, or from the practice of 
the courtff of-the United States. CoûgresB has provided that a writ 
of error from this court to the district court shall be sued out within 
one year from the judgment below. Eev. St. § 635. And the only 
régulation that it has made as to bills of exceptions is that contained 
in section 953 of the Eevised Statutes, re-enacting the fourth sectioa 
of the act of 1872, and providing that they shall be sufficiently 
authèntioated by the signature of the'presiding judge, without any 
seal. - 

The bill of exceptions might therefore be allowedby the Judge at 
any tiflie during the term at which the verdict was rendered. Muller 
V. EMers, QITJ. S. 249; Hmnicutt y. Peyton, 102 U. S. 333. And 
the parties having agreed that it should be treated as if iiled on the 
last dày of that term, the motion to dismiss must be denied. 

See Perry y. Mechan. Mut. Iris. Ço. 10 Fed. Kbf. 479 j U. S. v. Grisîoold, 
m. 810 ; Castro v. Be JJriarte, 12 Fed. Rep. 250, and note, 259. 



DAtiES and others, Adm'rs, ». Latheop, Eeceivér, etc. 

■ . t ;■ r ■ 

{Circuit Court. 8. D. New York. Julj 12, 1882.) 

Bill op Excbptiokb. 

RequisitefojT review of points brought up. 

On Motion for New Trial. 

Wallàcb, Ç. J. The plaintiffs' motion for a ne-vr trial ia dismîssed. 
The other Branch of the motion will not be considered until a bUl 
of exceptions is prepared and presented for settlement, 

See S. G. a»i£, 853. 
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''• •■ Hyman V. ChAles and others. 

HoPKiNS and another v. ChalES aiid otHers. 
{Circuit Court, D. Colorado. July 2% 1882.) 

MABSHAii— Spécial Deputies— Officeb de Facto' 

"Where, under the laws of the stale, a sherifE may appoint à person to perform 
» spécial service, a marshal, under section 788 of the Revised Statutes, has the 
same authority, and the person so appointed by him is an oflScer dé facto, and 
a persOn served witli process by such appointée cannbt dispute his authOrity 
on theground that he had not taken the oath of office, as required by the 
statute in relation to the appointment of deputies. 

On Motion to Quash Marshars Eëturh. 

Hallett, D. J. In the case of Hyman against Châles and ofcbers, 
and Hopkins and another against Châles and others, défendants 
move to quash the marshars return to the summons' oii tîîe è^ound 
that the person who served the summons was specially appointed a 
deputy to iserve it, and that it does not appear that such person had 
taken the ôath of office as required by the ôtatute in relation ïù the 
^^pppintment of deputies. , , ^ 

Section 788 of the Eevised Statutes provides that imarshals and 
their deputies shall hâve the same po^rer in exeçuting the laws of 
the United States as the çheiriffs and their deputies' in sùchstaténiay 
hâve by law in executing the Ikvrs theirepf. Xi àippeârs that utider 
the laws of the, state a sheriff may appoint a p^ifsoii t0 perfôrm a 
spécial service, sucli as serviiig aparticular wfit, and no rè$,sori is 
perceived for saying that a marshal under this séctioii niày not bave 
tbe same authority. Upon genera,l principles, ho-wevéjf, iï ' tïiè'tiiar- 
"shal may appoint deputies to perform. all's6rvi'<î'eé,ïiôniay appoint 
one to perform a particûlar service; and -whàtheir tljat pèirson bas 
taken the oath of office as prescribed is not a questiOïi ft^r tlîe. pers'on 
who may be affeeted by the duty to be perfofmed! ' It mày Ijô à 
question whiôh can be raised by tHe maïsbal himself as to whether 
thé deputy is properly in his placé, 'but ak to thé service which heb^s 
to perform he is an officer de facto, if no mbrei ît doeë not lié with the 
person who may be summoned to dispiite his authority, for that reasou. 



Smith and others v. Ceaft and others.* 

{Circuit Court, B. Indiana. July 27, 1882.) 

1. Pbbferbîtce— RiGHT OF Insolvidnt Dbbtor to Make, and Hoyt it mat be 

Mase. 

An insolvent debtor, in. the absence of the bankrupt law, bas the absolute 
control of his unencumbered property, and he may prefer one créditer to the 
exclusion of ail others. The favored creditor's debt may or may not be due, 
and the préférence may bè by a judgment, a mortgage, a deed, a trèinsfër of 
securities, or choses in action, the sale of Personal property, or the paytaent of 
money, 

2. Samb— Conditions and Limitations as to thb Risht. 

While the motive which prompts the debtor to make the préférence is not 
material, the transfer, to be valid,must be in good faith, and in payment of an 
honest debt ; the debtor caiinot make a préférence on such terms as he pleases. 
Thé préférence mùst be absolute and tinconditional, and witbout designs to 
secure to the debtor any Personal beneflt asagainst his-nôn-preferrçd creditors, 
or to. hinder or delay tJ^em in the çoHection of their debts. Equity favors an 
equal distribution of at debtor's property. among ail his creditors, and condi- 
tional préférences wiH not be sustainéd;'*. g'.; wherethé préférence is'thè 
! transfer of an entire stock of goods toa single credjtor, conditioned on the 
employment of the debtor, by the preferred créditer, at a flxed monthly salary, 
as the creditor's agent and superintendent in continuing and carrying on the 
business formerly conducted by the debtor for himself, it ia invalid because of 
such condition. 

Horace Speed, for complainants, 

Band é Tayhr and Baker, Hord à ^endrîchs, for respondents. 

Gbesham, I). J. The défendant Craft, who was a merchant at 
Indianapoiis, on thé fifth of April, 1879, executed to his co-defendant, 
Churchman, in trust for Pletcher & Churchman, a bill of sale em- 
bracinghis entire stock of \yatcheB, diamonds, jeweïty and fixttires; 
also a lease upon the building in which he had carried ou his biis- 
iness, one year of the term not having then expir'ed, This was ail 
the property that Craft owned, except his notes and accounts, which 
he estimated to be worth |1,000, and some real estate, which was 
encumbered for as much as ^t was worth. Fletcher & Churchman 
were bankers, and as such àt différent times had loaned money to 
Craft, on his agreement that if they would make the loans, and 
anything oceurred by which h^.was unable to pay ail his creditors, 
he would first pay or secure them. It is recited in the bill of sale 
that Craft is indebted to the bank in about the sum of $31,000, and 
that the sale is made in jayment and satisfaction of this indebted- 
ness, " and the further considération that said Churchman shall em- 

•Reported by Charles H. McCarer, Asst. U. S. Atty. 
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ploy said Craft in said business, at the rate of $150 per month, bo 
long as said Churchman shall caj:ry on or continue said business." 

Immediately after the exécution of this instrument, Craft'a em- 
ployés were notified by Churchman and Craft of the sale, and that 
thereafter the business would be carried on by Craft as thé agent 
of Fleteher & Churchman. After this changç, Craft conducted the 
business as agent, with bis old force of employés, just as before the 
transfer, until some time in August, when, by direction of Fleteher 
& Churchman, he commenced selling the remainder of the goods at 
auotion, and in this way the stock was finally disposed of Bome time 
in October. Dnring the time that Craft managed the business he 
paid himself and his co-employes weekly out of the proeeeds. 

The complainants, the Middleton Plate Company, Keller & Unter- 
meier, William Smith & Co., and Freund & Co., are eastem mer- 
chants and manufacturera, with whom Craft had been dealiug for 
many years, and to whom he was indebted for goods purchased prior 
to the sale-to Fleteher & Churchman. After the sale, and before the 
commencement of this suit, on the twenty-seventh of June, 1881, the 
complainants obtained judgments against Craft for the amountsïe- 
spectively due them, upon which exécutions iesued and retums were 
made of no property. 

The bill charges that the goods which the complainants sold to 
Craft on time, and for which their several judgments were taken, 
were part of the stock sold to Fleteher & Churchman; that they 
divided the proeeeds with Craft, and that the transfer was intended 
by both Craft and Fleteher & Churchman to hinder and delay the 
complainants and the other creditors of Craft. 

Fleteher & Churchman, in their answer, deny ail fraud, and aver 
that on the twenty-seventh of December, 1878, Craft was indebted to 
them in the sum of $25,000, for which he gave his two notes, each 
for $12,500, payable in 30 and 60 days, and in the further sum of 
$7,313, that being the amount paid by them for Craft, at his request, 
in taking up a note which he had previously given to George F. Mc- 
Ginnis; that the sale by Craft to them was in good faith, and in full 
payment of his indebtedness ; that they realized not more than $20,- 
000 from the goods ; that Craft gôt no part of the proeeeds; that they 
hâve no knowledge that any of the goods purchased of either of com- 
plainants were in the stock at the time of the transfer; and that the 
sale to them was in good faith, as preferred creditors, with no inten- 
tion of cheating, hindering, or delaying the complainants or other 
creditors. 
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Craftfl answer dénies that te reoeived any part of the proceeds; 
dénies ail fraud ; and avers thât the sale was in good faith, in payment 
of an indebtedness which excôeded the value of the goods and fixtures 
and the unexpired lease. ■ 

Craft's crédit seems to have been good with the complainants up 
td time of his failure, and yet it appears from the évidence that he 
was insblvenî early in 1878. The judgments tàken by the complain- 
ants were for goods s'old- after this time, and mostly within a iew 
months befôre the sale to Fletcher & Churchman. The last purchase 
froiîi Keller & Untermeier, amottnting to |87<î, wâs as late.as the 
tweiaty-Sixth of March, and only 10 days before the transfer. It is 
probable that thèse goodfl were part of the stock sold to Fletcher & 
Churchman. That they got sbîne of the goods piirchased from the 
complâinaiïts, whieh had hôt been paidfor, is dear enough. Craft 
sWears that in the spiring of 1878j and from that time until his final 
failure, he hâd ; the confidence éf -a sanguine business man that he 
would be abî«i to keep up and pay ail his debts, and I am satisâed 
thàt dttring this period he njade payments to the complainants. 

Pieteher & Churdhinan'had been accommodating Craft with loaas 
for a nuinb&r of years . Churchman testifies that Craft atways prom- 
ised if the loans were made, and from any cause he was unable to 
pay ail his debts, h® wotild proteot or secure Fletcher & Churchmlàn. 
The loans made froin time to time (on faith of thèse promises, it is 
to be presuïned) amounted, in August, 1877, to as much as $20,000. 
Thèse loans, and others made after that time, were regularly renewed 
every 90 days, and the interest paid in advance at the rate of 10 per 
cent, per annum, until the notes were given, which matured on the 
twenty-seventh of December, 1878. At this time Craft's indebtedness 
from loans, both he and Churchman say, amounted to |25,000, for 
whieh Craft gave his two notes for $12,500, payable in 30 and 60 
days, instead of 90 days, as in ail former renewHls. About this time, 
and perhaps the same day, Fletcher & Churchman paid for Craft the 
McGinnis note, which was indorsed by Churchman. Instead of tak- 
ing Craft's note for the amount thus paid for him, Fletcher & 
Churchman simply held the cancelled note as évidence of its payment 
by them. Prior to December 27, 1878, Craft had always been re- 
quired to renew his notes promptly at maturity. The two notes 
given on this day became due in 30 and 60 days, as already stated, 
and they were allowed to remain due without renewal until the sale, 
on the fifth of April. Oiaft is not able to explain why Fletcher & 
Churchman required those notes to be made in 30 and 60 days, 
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instead of 90 days, as in ail former renewals, but-supposes they had; 
their own reasons for the change. He was not asked to renew tliese 
notes when they became due, and he requested no delay. But after 
thus testifyinghe says hethinks Pletcher & Churchman were.waiting 
for him to make his annual invoice, on the firpt of April, before 
renewing again. Churchman testifies tbat -when thèse notes were 
executed, on the twenty-seventh of December, he was anxious to 
hâve the indebtedness ^reduced ; that Craft said he would cease buy- 
ing goods, and he had no doubt he could fix the notes up in 30 or 60 
days, or sell enough goods in that time to reduce the amount he was 
owing; and that when thèse notes |)ecame due he told Craft to let, 
them stand, as they were in the, hope that his sales would yet justify 
him in making some payments. Churchman gives no' other reason 
for the change of time in the renewals, or for allowing them to- stand 
after maturity until the transfer. 

Craft completed his invoice on the first of April, which showed that 
his stock and fixtures amounted to "somewhere in the neighborhood of 
$33,000," exclusive of notes and accounts, which were estimated at 
"about $1,000." Eecognizing that he was in "deep water," he went 
to the oÊûce of his counsel on the fifth of April* and directed him to 
make out papers for an assignment. Just what was done under jthis 
direction does not appear; but, instead of making an assi^mnent, 
Churchman was sent for, and arriving, was told that Craft had, fin- 
ished his inventory, could not pay ail his debts, and was nndecided 
as to what he had better do. Churchman then reminded Craft of his 
repeated promises, when he got the money from time to time, that if 
if he failed and became unable to pay ail his debts, he would secure 
or prefer Fletcher & Churchman. Craft admitted that he had made 
thèse promises, and there and then the bill of sale was prepared and exe- 
cuted. Churchman's information was, he says, that Craft was solvent, 
and he knew nothing to the contrary until he was sent for when the 
transfer was made. Craft testifies that it was made because Fletcher 
& Churchman had been his friends, and he felt it to be his duty to 
prefer them. Both Craft and Churchman testify that the sale was in 
good faith, in payment of an honest debt, amounting |o more than 
the property was worth. Neither Craft nor Churchman produced the 
inventory, and in speaking of it, Craft says it amounted to "some- 
where in the neighborhood ,of $33,000," and Churchman says it 
amounted to "about $80,000." It does not appear from the évidence 
that Churchman saw the invoice before the transfer. It is not stated 
at what priée the goods were invoiced; and although Craft deposited 
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the proceeds daily with Fletcher & Churchman, and they kept an 
account with the store, neither witness is definite in speaking of the 
total or net amounts realized. They both think the net amount was 
"about $20,000." Craft is not àble even to approximate the propor- 
tion of goods sold before the auction sales commenced in August, but 
thinks that probably half of the stock was thus disposed it ; and he 
is unable to tellwhat the auction sales amounted to, or at what 
réduction, if any, on the cost price the goods were sold. There is no 
évidence as to the value of the lease. 

While I hâve no doubt that Craft was indebted to Fletcher & 
Churhman, the true amount that was owing does not clearly àppear 
from the pleadings and the évidence. It is true, both Craft and Church- 
man state that the McGiimis note of $7,313, with accrued interest 
froin date, and the two $12,500 notés, and interest after maturity, 
represented the true amount owing at the time of the transfer. But 
one of the spécial interrogatories required the respondents to state the 
amount of the indebtediiess discharged by the sale, and the date and 
amount of each loan, if any were made, with date and amount of 
each renewal. In answer to this interrogatory Craft says that at 
the time of the sale he owed the two $12,500 notes and the McGinnis 
note, with the interest due on thèse notes. Although directly iîiter- 
rogated as to the original loanS, their amounts, dates, and renewals, 
the ansWêr is silent on that subject. Churohmân's answer to the 
saine interrogatory, though là differeht languagô, is the eàme as 
Craft's. Thèse answers were not prepared by the same counsel, and 
it is soméwhat singular, to say the least, that both should be silent 
on the same point. While testifying before the master, in answer to 
substantially the same inquiry, Craft says he got $7,000 November 
17, 1876; $6,000 in Februàry, 1877; $2,500 August 15, 1877; and 
$6,500 October 23, 1877. Thesè loans, amounting to $22,000, are 
ail that Craft is able to specify; but he says that sometimes he 
went into' the bank and gbt loans which were not entered, and that he 
thinks hegot $3,000'al somé other time', as the total loans amounted 
to $25,000. Craft and Churchman are the only witnesses that testi- 
fied, and they were called by the complainants. 

An insolvent debtor, in the absence of a bankrupt law, bas the 
absolute control of his unencumbered property, and he may prefer 
one créditer to the exclusion of ail others. The favofed creditor's 
debt may or may not be due, and the préférence may be by a judg- 
ment, a mortgage, a deed, a transfer of securities or choses in action, ■ 
the sale of personal property, or the payment of money. While the 
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motive vrhich prompts the debtor thus to favor a single creditor is 
not material, the transfer, to be valid, must be in good faith and 
solely in payment of an honest debt. There must be no design to 
secure an advantage to the debtor over his other creditors, or to de- 
lay them in the collection of their debts. It doea not follow that 
beeause a debtor may prefer such creditor or creditors as be pleases, 
that he may prefer them on such terms as he pleases. Graver v» 
[Fafcemam, 11 Wend. 223. 

Equity favors an equal distribution of a debtor's property among 
ail his creditors, and it does not view with favor a transaction where- 
by a single creditor is preferred to the exclusion of ail others. 

Craft and Churchman are vague and indefinite, when they should 
be certain and definite. They should state the différent loans, speci- 
fying dates and amounts, including renewals, which constitute the 
two $12,500 notes, the exact amount of the invoice, the amountreal- 
ized from the goods, both before and after the auction sales com- 
menced, and the gross and net amounts realized from ail sales. 
Graft had beén insolvent for a year and a half, and perhaps longer, 
bôfore the t-wenty-seventh of December, 18Y8. Churchman testifies 
that on the seventh of Augtist, 187T, Craft's loans amounted to $20,- 
000, after which time he paid the interest, but nothing on the prin- 
cipal. The two 112,500 notes were the first and or^ly renewals that 
were permitted to stand after maturity. After thèse notes were 
given, on the twenty-seventh of December, 1878, and afterthey be- 
caîùe due, Craft continued to buy goods from the complainants on 
crédit, part of which were in the stock at the time of the transfer. 

Without saying that it was in the minds of Fletcher & Churchman 
and Craft, at the time the last renewals were given, or at any other 
time, that the latter should get goods éast on crédit and turn them 
over to the former in payment of their debt, I think the préférence 
was fraudaient on other grounds. Pletcher & Churchman loaned 
money to Craft on the faith of his agreement to secure them to the 
exclusion of ail others, if he became insolvent. The complainants, 
ignorant of thèse agreements, sqld Craft goods on time, trusting to 
his skill, energy, and integrity. They would not bave done this, it is 
safe to assume, if they had known of the agreements to prefer 
Fletcher & Churchman at ail hazards. Thèse agreements were in the 
nature of secret liens, which the law will not allow to be enfôrced 
against Craft's other creditors. Fletcher & Churchman seem to hâve 
been on friendly and confidential relations with Craft, and I hâve no 
doubtrthey knew he was buying goods east on time, after the last 
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renewals were given as well as before. They assisted him in main- 
taining a crédit to which he Was not entitled, and now claim the 
proceeds of the entire stock against theinjuredand deluded creditors. 
If the right of préférence may be exercised as the parties exercised it 
in this case, the law affords ample opportunity for a failing debtor to 
get the property of one person and use it in paying the debt of 
another. Grover v. Wakeman, supra; Boa/rdman v. Holliday, 10 Paige,' 
222 ; Biggs y. Murray, 2 Johns. Ch. 565; Nicholson v. Leavitt, 4 Sandf. 
,252. 

A further objection to the sale is that the property was not taken 
absolutely and unconditionally in payment of Fletcher & Churohman's 
debt, as a préférence. It was a soheme, in part at least, to secure to 
Oraft a personal benefit against his other creditors. Fletcher & 
€hurchman got the lease, and they were to continue the business at 
the old stand, and, as part of the considération of the transfer, Craft 
wàs to be employed as their agent and superintendent, at a salary 
of $150 per month for an indefinite period. During the seven 
months that he acted as agent he received $1,050 out of the pfoceeds 
of the stock for wages. Why this agreement in advance ta employ 
€raft at a fixed salary, unless he was unwilling to make the préfér- 
ence on any other terms ? If he exacted thèse terras as the condition 
on which he wpuld make the sale, it was clearly not made for the 
honest and sole purpose of paying Fletcher & Churchman. It is évi- 
dent that Craft bargained for and secured a personal benefit or 
advantage over the complainants while some of the goods which they 
had sold him on crédit were yet on hand as part of the stock, or that 
Fletcher & Churchman tempted him to make the préférence by offer- 
ing to employ him as stated. If the employment of Craft had been 
subséquent to the sale instead of before it, and part of the considéra- 
tion of it, and the préférence had been otherwise free from objection, 
other creditors would hâve had no right to complain, for they would 
hâve sustained no légal injury. If it be admitted — and I do not think it 
«an — that an insolvent debtor may make the best arrangement in his 
power with his creditors, preferring those who offer the best terms, 
then ail creditors should hâve a chance to bid for the assets. 

It is urged for Fletcher & Churchman (1) that, admitting the sale 
io them to bave been fraudulent in fact, the proceeds hâve been 
applied as a préférence in payment of an honest debt, and equity 
will not interfère ; and (2) that the sale being at most only constract- 
ively fraudulent, they had a right to hold the property as a security for 
their debt, and therefore they were entitled to the proceeds. The first 
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of thèse "propositiGns ia^ùnsound, both in law ànd in morals. One or 
more creditors of an iusdlvent debtor are not allowed to take his prop- 
ertyi by a fraudaient arrangement, convert it into money, and, 
because the debtbr had a right to-make an honest préférence, defy 
the other creditors. If a debtor make a voluntary assignment, wMch 
is afterwards set aside as fraudaient, the acts of the assignée per- 
formed in good faith, in the exécution of the tr ast, will not be disturbed. 
He will not be held to account for the property Of its proceeds which 
hâve been paid out by him in good faith to the creditors. This is 
the law whether the assignaient be fraudulent in fact, or only con- 
structively so. Graver v. Wakeman, i Paige, 23; Amos v. Blunt, 5 
Paige, 13. And wh^n a sale is not taiiitéd with aétual f^aud, but is 
fraudulent mçrely by cpnstruction of law, it ia sometimes allowed to - 
Btand as. a security for the .grantee or vendee^ ■ Tripp v. Vincent, 8 
PJsiigè, 176; Weedenr. Hawes, 10 Conn. 50; Bump, Praud. Cônt. 
^'9*?. ' Êuï'when a fraudulent sclieme or purehase, by which a créd- 
iter gets the property of an insolvent debtor, is set aside in a suit 
brought by another creditor against the fraudulent gran'tee or vendee, 
he will not be allowed to share with the plaintiff the proceeds of the 
property. Wilson v. Horr, 15 lowa, 489; Bigge v. Murray, 2 Johns. 
Ch. ^6i; Hàrriàv.Sumner,^ Ticù. 129. ' 

Nd gênerai rule can be laid down, applicable to ail cases of frauda- 
ient sales, âssîgnments, and préférences. The relief granted in a given 
case dépends largely on the factsof that case. "Ëquity,"Bay thecourtiii 
Clément v. Moàré, 6 Wall. 313; "iooks at ail the facts, and, giving to eàch 
its due weîght, deals with the subjeet' before it according to its own 
ideas of right and justice. In Bômé instances it visits the buyer with 
îhe Bame conséquences which 1\rould hâve followed in a court of law." 
The complainants, before btinging this suit, obtained judgments on 
theîr elaims against Craft, and exécutions were issued, upon which 
therë werè returns of no property. If the property had remained in 
the hands of the iespondent until the bill was filéd, the complain- 
ants would hâve acqnired a lien on it to the exclusion of other cred- 
itors, and they had a right to pursue the proceeds in Fletcher & 
Churchman's hands with the same resuit. The aggregate amountof 
the judgments is less than $20,000, and Fletcher & Churchman 
admit that they realized as much from the goods. 

I hold, on the facts in the case, that the complainants are entitled 
to a decree against Fletcher & Churchman for the full amount of 
their judgments. 



864 FEDEBAL EEPOKT^. 

Since the cour t'a finding announced for the complaînants, ctlier 
creditors hâve asked to be made parties to the suit as co-complain- 
ants. This may be doue, but thèse creditors will be postponed in 
f avor of complainants. Weed v. Pierce, 9 Cow. 722. 



BowMAN V. WiLSON, Assigneo. 

{Cireuit Court, W. D. Missoiiri.) 

Bankruptct — Inteeest on Claim. 

Intei-est is never allowed where, by order of a court of compétent Jurîsdic- 
tion, or by the interposition cf the law, or the act of the creditor, payment of 
the debt bas been preyented. It is allowed where the debtor is in default and 
bas the use of claimant'9 money ; but where the fund is in the custody of the 
law, and cannot be pald ont without an order of court, it does not ordinarily 
bear interest. 

Bill of Eeview, 

L. F. Parker, for complainant. 

JS. jB. Kingsbary, for respondent. 

McCbaby, C. J. Interest is allowed upon the ground that the 
debtor is in default and has the use of claimant's money. It is neyer 
allowed where, by the order of a court of compétent jurisdiotion, or 
by the interposition of the law, or the act of the creditor, payment 
of a debt has, been prevented. During the continuance of such pre- 
Yention the interest does not run, If a fund is in the custody of, the 
law — in the possession of a court — and cannot be paid out without 
the order of such court, it does not ordinarily bear interest. I know 
of no principle of law or equity upon which the interest claimed can 
be allowed at the expense of the gênerai unsecured creditors, who 
are certainly in nowise responsible for the delay in making the 
final order of distribution. 1 Am. Lead Cases. (3d Ed.) 516 et seq, 

Demurrer to bill sustained. Decree for respondent. 
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Consolidated Oïl Well Packer Co., (Limited,) v. Eaton, Colb & 

BUKNHAM Co. 

{Circuit Court, D. Oonnectiout. ouly 20, 1882.) 

Patents fob Inventiokb. 

Where plaintifiE, when suit was commenced, owned the patent, jftid owned the 
entire interest in tlie claim for profits and for damages for past infringements, 
he may recover for infringements committed before he owned the patent. 

George Harding, for plaintiff. 

James C. Boy ce, for défendant. 

Shipman, D. J. This is a bill in equity to restraîn the défendant 
from the further infringement of reissued letters patent, dated Feb- 
ruary 6, 1877, to H. H. Doubleday, assignée by mesne assignments 
of Owen Eedmond; also of reissued letters patent, dated July 3, 1877, 
to H. H. Bliss, assignée of John R. Cross ; also of reissued letters pat- 
ent, dated July 25, 1876, to H. H. Doubleday, assignée of Francis 
Martin; also of reissued letters patent, dated November 12, 1878, to 
Alonzo H. Fowler; the original patent being to said Fowler and Ed- 
ward J. Morgan, and said Fowler being the assignée of said Morgan. 
Ail the patents are for improvements in packing for oil or deep wells. 
The bill also prays for an accounting of the profits and damages aris- 
ing from prior infringements. The original patents were issued as 
follows: The Eedmond patent, upon October 30, 1866; the Cross 
patent, upon February 7, 1865; the Martin patent, upon September 
12, 1865; and the Fowler and Morgan patent, upon November 28, 
1865. 

Oil wells formerly had ordinarily a diameter of about five and one- 
half inches, and were lined with an iron tube of about two and one- 
half inches in diameter. The space between the tube and the walls of 
the well must be closed at some point between the oil-producing rock 
and the water fissures, else the surface water would prevent the oil 
from flowing into the well. The common method of shutting off this 
water was to use a leather bag "of about the same diameter of the 
bore of the well, and from four to six feet in length, This bag was 
placed on the outside of the tubing, and located at such point on the 
tubing as had been previously determined would shut oflf the surface 
water, the bag being secnred to the tubing by being tied with a string 
at its lower end. It was then filled with flaxseed and loosely tied to 
the tubing at its upper end." The tube was lowered into the well, 
V.12,no.l0— 55 
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and in a short time the seed, having become moistened, Bwelled and 
packed' the space between the wall and tube. Packers of various 
kinds are now used for the sa,me purpbse, and also to prevent the gas 
from escaping between the tube and the wall of the well. 

The défendant, a manufacturing corporation, made, between June 
10,. 1878, and October 9, 1878, in Bridgeport, in this district, and 
shipped to a corporation in Bradford, Pennsylvania, to be there used, 
17 complète and 165 incomplète packers. The incomplète packers 
had nearly ail the requisite parts, and were purposely made to receive 
the omitted parts, which were to be supplied in Pennsylvania. 

The defendant's packer "consista of a telescopic joint formed of two 
members, the lower member being a cylinder having as its lower end 
an internai screw thread adapted to receive a section of casing or 
tùbihg commônly called an anchor, — being so called, as I understand 
it,' because the lower end of the anchor rests upon the bottom of the 
well when the packer is in position; the upper end of the anchor 
being provided with a flange, on which rests a rubber annulus or 
pg,cking cylinder, which in this Èaton packer is composed of four, 
fîve, or more rubber rings encircling the pumping tube ; the lower end 
of the pumping tube sliding within the upper end of the anchor sec- 
tion or member, and provided with a projecting flange, which, whén 
the parts are in position, rests upon the rubber in, such manner that 
the weight of the upper section of tubing presses the upper flange 
upon the rubber, and thus packs the rubber against the wall of the 
well, and also against the pumping tube, thereby preventing water 
ôr oil from passing between the pumping tube and the wall of the 
well." 

A flange projects from the, upper end of the cylinder, which also 
has an inner shoulder at its upper end. The lower end of the oil 
tubô slides within the upper end of the cylinder, and has an out- 
wardly-projecting fl.ange, which overlaps this inner shoulder of the 
cylinder. When the tub.e is jremoved from the well its shoulder 
engages the corresponding rim or shoulder upon the packer support, 
and the peicker is also drawn oui at the same time. This packer, or 
the Eaton packer, as it is commônly called, infringes the first and fifth 
claims of the Eedmond reissued patent, if those claims are valid, and 
are to be literally construed. They are as follows : 

" (1) The combination in au oil-well packer of a flexible packîng material 
and a pressing device, arrangea outside of the discharging tube, which presses 
the packing material against the wall of the well, substantially as set forth." 
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" (5) In oombination with the discharging tube of an oil well, flexible pack- 
ing material pressing agaiust both the tube and the wall of ttie well, substan- 
tially as set forth." 

But the description of the Redmond packer contained in the spéci- 
fication of the original patent shows that the invention consisted 
"primarily in the employment of an adjustablepacking deyice, sliding 
np and down on the central 'slevating tube, being operated from the 
top of the w^ by wires, rods, chains, cords, or équivalent, and packin^ 
both the shaft or bore of the well and the elevating tube, so as to pre- 
vent the passage of water downward. The essential advantages 
attained are that the packing can be raised and lowered to adapt it to 
any desired position, or can be entirely removed fford thé well without 
xaising the elevating tube." Thé patentée alsosays: "The pàcking 
device may be of any construction that will secure the following ef- 
fects, viz., slide up and down on the central elevating tube so as to 
be fixed in position at any desired place without removing the tubing, 
and pack both the shaft and the tube." The Eaton packer was of a 
very différent character. It had no adjustable device for raising or 
iowering the packer without removing the tubing. The broadest 
claim of the original was as foUows: 

"(1) A packing device for artesian wella, packing bpth the tubing and the 
sides of the well, when the device is capable either of being adjusted higher 
or lower upon the tubing, or vice versa, the tubing adjusted higher or lower 
within the packing, substantially as specified." 

The first and fifth claims of the reissue, if construed to indicate 
anything more than the first claim of the original patent, are undue 
expansions of the original and are void. 

The Eaton packer also infringes the first and second claims of the 
Cross reissue, if those claims are to be literally construed, and are 
valid. They are — 

" (1) In an artesian well packer, a flexible or yielding packing material in 
oombination with devices which press said material against both the wall of 
the well and the discharging tube. 

" (2) In an artesian well packer, the oombination with the discharging tube 
of a flexible or yielding packing material, and two flanges or disks which 
approach each other and compress the yielding packing material between 
them." 

The spécification of the original patent shows that the invention 
consisted of two flanges sunounding the oil tube. Two screw rods 
passed through both flanges, the upper flange being fixed in position 
by means of a coUar or other deyice. ïhe rods revolved freely in 
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this flange, and were connected with the lower one by a sorew thread. 
which cauaed it to approach or recède from the upper or stationai^ 
flange. The space between the two flanges was filled with fibroua 
and suitable packing material. The rods extended to the top of the 
well, and when the point where it was desired to place the packing 
had been decided upon, were turned so as to draw the flanges together, 
and thus compress hemp or other packing material against the 
wàlls of the well. If it was desired to alter the position of the pack- 
ing, the rods were turned and the pressure upon the packing thereby 
released. The patentée also said : 

"My packing apparatus is capable of modifications without varying the 
principle of its construction and opération. For instance, tlie tube, B, may be 
made with a slide Joint between the flanges, A, A*, so that when the lower 
end of the tube touches the bottom of the well the upper portion will cause 
the joint to slide together, and thus compress the packing, D, in the same 
manner that is done in the screw rods, d, d. When the tube is raised to with- 
draw it, it would, of course, loosen the packing by elongating the threads or 
flbers, D." 

Or he says that the tube could be provided with an external and 
internai screw of suflicient length to effect the adjustment of the 
packing. The first, at least, of thèse supposed modifications was not 
merely a modification of the f orm of the described device, but involved 
a new and différent method of opération, and when the patent was 
granted it was limited to a device in which pressure was effected by 
screw rods or their équivalent, and not by gravity. The first elaim 
of the original patent was for "the arrangement of artesian wells, 
of a fibrous material, D, consisting of hemp, or other elastic sub- 
stance, in combination with the rings, A, A', or other suitable 
frame therefor, so arranged that when said rings approach each 
other the packing material is compressed laterally, so as to fill the 
space between the tube and sides of the well, and relaxed when the 
rings are made to recède; the same being operated from the top of 
the well by the screw rods, d, d, substantially in the manner and for 
the purpose set forth." 

The Eaton packer does not infringe upon the Cross invention as 
originally patented, for the pressure is effected by gravity and not 
by screw rods, or their équivalent, and if the first and second claims 
of the Cross reissue should be construed to include anything more 
than the first claim of the original, they are void, upon the principles 
established in the récent décisions of the suprême court, of which 
James v. Campbell, 21 0. G. 337, is an example. 
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The defendant's packer also-infringes the first claim of the Fowler 
and Morgan reissued patent, provided that claim is valid. It is as 
f oUows : 

"In a paeking for deep wells, the combination with the eduction tube of a 
pressing device and a hollow cylinder, made of yielding material, encircling 
said eduction tube, and mounted loosely between the two parts of the device 
which presses the cylinder against the wall of the well." 

In the original patent the patentée said : 

"This invention consista in a novel method of paeking the tubes of cil and 
other wells, the paeking material being applied to the tube in such a way as 
to become expanded and contracted by rotatlng the well tube about its own 
axis." 

The device consisted of a well tube, screw threaded upon the sec- 
tion, which is placed in that part of the well where the paeking is to 
be applied; a nut screwed upon the highest part of idhe screw thread; 
a washer or flange fitting loosely upon the tube next below the nat ; 
a nut working in the same screw thread lower down on the tube, and ^ 
having an upper flange, which forma part thereof ; and between the 
flanges suitable paeking, which is capable of becoming expanded by 
being compressed between the two flanges. The opération of the 
apparatus was said in the spécification to be as foUows : When the 
section which contains the paeking cylinder has reaehed the point 
where the latter is to be applied, the tube is rotated. 

" In the act of rotating the tube, the paeking cylinder will be kept station- 
ary by reason of the frictional contact with the sides of the well. * * * 
This action of the sides of the well on the cylinder, D, will cause the nut, F, 
to ascend the screw-thread, and thereby compress the paeking cylinder, D, be- 
tween the washers, and so increase its diameter." 

It is obvious that the Eaton packer does not infringe upon this in- 
vention. The claim was as foUows ; 

" Paeking the tube of a well by means of a compressible paeking, D, applied 
between the wall and the tube, said paeking being compressible by the adjust- 
ment of the nut and washer, or their équivalents, on the threaded tube, sub- 
stantially as described." 

The first claim of the reissue is an unwarrantable enlargement of 
this claim, and is void. 

The remaining patent to be considered is the Martin reissue, the 
fourth claim of which is as foUows : 

"In combination with the eduction tube of an artesian well, an elastic flex- 
ible paeking, a rim or shoulder upon the eduction tube, and a corresponding 
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rim upon the packer support, whereby, when the edaction tube is removed 
from the well, the rim or shoulder shall engage with each other and with- 
draw the packer support, substantially as set forth." 

It was conceded oy the defendant's counsel, upon the oral argu- 
ment, that the Eaton packer infringed this claim, and that the inven- 
tion therein described was also described and shown in the spécifica- 
tion of the original Martin patent. The counsel, not insisting upon 
an invalidity of this claim because it was an expansion of the claims 
of the original patent and the reissue had been applied for after 
improper delay, although intimating that such invalidity might prop- 
erly be the subject of argument, rested this part of the case upon the 
ground that the fourth claim was for an aggregation of parts and not 
for a patentable combination. 

Although the original Martin patent is printed in the defendant's 
record — a eopy of îtfs among the papers which were left in my hands — 
I cannot find that it was offered in évidence. In the index to the 
defendant's record, although the pages where the other original pat- 
ents were offered are designated, there is no mention of the place 
where this patent was offered, indicating that the person who made 
the index did not find that it was in évidence. As the original pat- 
ent is not in the case, I am precluded from ascertaining whether the 
reissue contains new matter. 

I am of opinion that each of the éléments of the fourth claim co- 
acts with each of the other éléments to produce a resuit which is the 
joint prodact of ail the éléments. The object of the rims or flanges 
is to pull the packer from the well when such withdrawal is neces- 
sary. Without thèse rims this could not be successfuUy accom- 
plished. No anticipation of this claim is shown. 

The infringement took place in this district, in the year 1878, 
while the Martin patent was owned by H. H. Doubleday, who as- 
Eigned it to the plaintiff on April 4, 1879, and on June 10, 1879, 
also assigned to the plaintiff ail his right, title, and interest in and 
to any claims for pas* infringements of said patent within and 
throughout the Bta.te of Connectiout. The two assignments are stated 
in the bill. The plaintiff, when the suit was commençed, owned the 
patent, and owned the entire interest in the claim for profits and 
damages which is hère sought to be recovered, and bas a right, by 
virtue of such ownership, to recover in this suit the profits and 
damages for infringements committed in this district before it owned 
the patent. Dibble v. Augur, 7 Blatchf, G. G. 86; Henry v. Soap- 
stone Co. 9 0. G. 408 ; Gordon v. Anthony, 16 Blatchf, G. G. 234. 
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The regretful delay in the décision of tîiis case waa caused by my 
waiting for the promised brief of the defendant's counsel, which bas 
not yet been fumished. 

Let there be a decree for an injunction and an accounting as to 
the fourth claim of the Martin patent. 



Andrews and others v. Long and othefs. 
iOireuit Court, D. Kamas. November^SSO.) 

Patents foh Inveittions. 

The " driven-well" reissue, No. 4,372, for the inTentioa of drivîag ft tnbe 
into the earth to form a well, ia not infringed by boring Into the earth With aa 
auger and inserting a tube without âming oi forcing. 

In Equity. 

Guthrie ds Brown, for complainants. 

Spilman é Brown, for respondents. 

McCbakt, C. J. This cause has been argued and submitted for 
final détermination upon the mérita. It is a bill in equity brought to 
recover damages for an alleged infringment of a patent, reissue No. 
4,372, and for an injunction. No question is made by respondents 
on account of want of novelty, prior discovery and use, or dedication 
to the public and abandonment, although thèse several defences are 
eet up in the answer. 

The single question presented for détermination is whether the re- 
spondents bave been guilty of an infringment of the patent of com- 
plainants. 

In order to décide this question it is necessary to give a construc- 
tion to the patent, and to détermine its purpose and scope. The 
patent is for a new process of eonstructing artesian -wells, and the 
claim of the patentée is as foUows : 

"What I claim as my invention, and désire to secure by letters patent, is: 
The process of eonstructing wells by driving or forcing an instrument into 
the ground nntil it is projeeted into the water, without removing the earth 
upward, aa it is in boring, substantially as herein described." 

The claim, however, must be construed in connection with, and in 
the light of, the spécifications which also accompahy the patent, and 
from which I quote as îoUows : 
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"My invention is partieularly intended for the construction of artcsian 
wells in places wliere no rock is to be penetrated. 

"The methods of constructing wells, previous to tiiis invention, were what 
hâve been known as 'sinking' and 'boring,' in both of which the hole or 
opening, constituting the well, was produced by taking away a portion of the 
earth or rock through which it was made. 

" This invention consista in producing the well by driving or forcing down 
an instrument into the ground until it reaches the water, the hole or opening 
being thus made by a mère displacement of the earth, which is packed around 
the instrument, and not removed upwards from the hole, as it is in boring. 
The instrument to be employed in producing such a well, which, to distin- 
guish it from 'sunk' or 'bored' wells, may be termed a driven well, may be 
any that is capable of sustaining the blows or pressure necessary to drive it 
into the earth ; but I prefer to employ a pointed rod, which, after having been 
driven or forced down until it reaches the water, I withdraw and replace by 
a tube, made air-tight throughout its length, except at or near its lower end, 
where I make openings or perforations for the admission of water, and 
through and from which the water may be drawn by any well-known or suit- 
able form of pump. 

" In certain soils the use of a rod, preparatory to the insertion of a tube, is 
unnecessary, as the tube itself, through which the water is to be drawn, may 
be the instrument which produces the well, by the act of driving it into the 
ground to the requisite depth." 

The évidence in this case olearly shows that the well constructed 
and operated by the respondents was made by boring a hole in the 
ground with an auger, somewhat larger than necessary, for the in- 
sertion of the pipe or tube, and by putting the tube down said hole 
tothe water without driving or forcing; and we are therefore to dé- 
termine whether a well thus constructed is within the terms of the 
complainants' patent, so as to be an infringment thereof. 

It is not contended that Green, the patentée, was the original in- 
ventor of the idea of drawing water from the earth by the means of 
a pump, through a hoUow pipe or tube having apertures at the lower 
end to admit the water. 

This process is known to hâve been in use, and in very common 
use, long before the gra'nting of complainant's patent. It is very 
clear that the patentée bas made no olaim of novelty in any part of 
his process, except the driving or forcing of the pipe down through 
the earth to the water-bearing strata, without the necessity of digging 
or boring, or removing the earth upward. 

To use the language of the inventer himself, he daims "the pro- 
cess of constructing wells by driving or forcing an intrument into the 
ground until it is projected into the water, without removing the 
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earth upward, as it is in boring." One of the necessary featurea of 
the invention, and perhaps the principal one, is the "feature of a tight 
connection between the tube and the earth, effected by the driving of 
the tube without removing the earth upward, upon the préservation 
of which the success of the process dépends." And/rews v. Carman, 
3 0. G. 1014. 

If the boring be resorted to merely for the purpose of facilitating 
the driviDg process, — that is to say, if the hole boredbe smaller than 
the tube to be driven in, so that the tube is, after ail, driven or forced 
into the earth, — so as to form a tight connection between the tube and 
the earth, the well thus constructed would, in my opinion, be within 
the terms of complainants' patent; but if a well is sunk by digging 
or boring, so that the excavation is larger than the tube to be inserted, 
and nothing is done but to put a tube down into the excavation with- 
out driving, and attach a pump, and in this way secure the water, I 
am clearly of the opinion that such a process is not within the terms 
of the patent. 

I concur in the construction given to this patent by Judge Blatch- 
ford, in the case' just cited, as follows: "I therefore understand this 
patent to be a patent for a process, and that the élément of novelty 
in this process consists in the driving of a tube tightly into the earth 
tvithout removing the earth upward, to serve as a well-pit, and attach- 
ing thereto a pump, which process puts to practical use the new prin- 
ciple of forcing the water in the water-bearing strata of the earth 
from the earth into the well-pit, by the use of artificial power applied 
to create a vacuum in the manner described. " 

The same view was evidently taken by Judge Nelson, and concurred 
in by Dillon, circuit judge, in the case of Andrews et al. v. Wright, 
United States circuit court, district of Minnesota, December Term, 
1877. 

In that case the learned judge, in discussing the question of want 
of novelty, ref erring to certain processes in use bef ore the Green pat- 
ent, said : "It is évident that the results noted therein are obtained by 
boring or excavating, and not by Green's process. And it is also clear 
that this process was not used in constructing the sait wells at Syra- 
cuse, New York." 

I am of the opinion that a well which is constructed by boring or 
excavating, and where a tube is not forced into the earth by any 
driving process whatever, is not an infringment of the complainant's 
patent. 
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The deoree, therefore, tnust be for the défendants, and it is so or- 
dered. The same order will be made in the case of William D. An- 
drews et al. V. Ashfort Stingley and Orville Huntren, No, 2,766, iu which 
the facts are the same as lu the case hère considered. 



Sbabm V. Bouton and others. 

{Circuit Court, S. D. New York. June 22, 1882.) 

Patents fob Inventions — Reissub— Enlakgemknt oï" Claim. 

Where the original patent -was for a whip-socket having a bell-shaped top, 
and appears to cover no trhip-sockets not haring such a shaped top, a reissue 
for such whip-sockets generally, without any limitation to that form of top, is 
to that extent enlarged ; within the principles of MMer v. Bridgeport Bras» Co. 
21 O. 0. 201, and Jaim» v. OampbéU, Id. S37. 

In Bquity. On Eehearing. 

J. P. Fitch, for orator. 

N. Davenport, for défendant. 

Wheeleb,!). J. This cause has now been further heard as to the 
validity of the reissued patent involved therein, No. 9, 297, dated July 
13, 1^80, the original of which was dated April 28, 1874, for an 
improvement in whip-sockets, as aflfected by the original patent now 
in évidence. The only question is whether the original will sustain 
the reissue, 

It is argued for the orator that the only form of this question raited 
by the answer is whether the reissue is for the same invention as that 
described in the original, and that no question of lâches can properly 
be considered, because no delay is alleged. Without considering 
whether it is necessary to set that defence up separately in the 
answer, in order to raise that question, it is sufficient now to notice 
that in this answer it is alleged that the original patent was not sur- 
rendered because it was invalid or inoperative by reason of claiming 
too much, and that in the reissue the claims hâve been broadened so 
as to cover more than the orator had the right to claim as new. This 
seems to sufficiently put in issue the propriety and lawfulness of the 
enlargement of the claims, and the scope of the patent at the time, 
and in the manner in which it was done. The original patent was 
for a whip-socket having a bell-shaped top, a,nd a rubber disk for 
sleadying the whip, fitting into an inner groove, near the top, in the 
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bell-shaped part, and appears to cover no whip-sockets not having 
Buch a shaped top. The reissue is for such whip-sockets generally, 
■without any limita tion to that form of top. The patent is to that 
estent, and perhaps in some other particulars, enlarged in the reis- 
sue. That brings this case within the principles of Miller v. Bridge- 
port Brass Co. 21 0. G. 201, and James v. Camphell, Id. 337, as now 
understood. 

Let the decree heretofore ordered be so modified as to dismiss the 
bill as to this patent. 

See ante, 625, and note, 626. 



Welling v. La Bau. 

Same v. Gooth. 

{OireuU Court, 8. D. New York. June 15, 1882. 

Patbkts foe IsvBimoHs— Phiob Use. 

Where tte defences of prior use and anticipation are not estatllshed, injunc- 
tion for the infringement of the patent wlll be granted. 

Wallace, C. J. The defences of prior use and anticipation are not 
well established. In view of the state of the art, the three patents of 
the complainant in controversy are to be limited to the composition 
of the spécifie ingrédients in the substantial proportions described. 
The proofs fail to establish infringement of either patent, except No. 
5,940. As to that patent a decree is ordered for an injunction end 
accounting; the injury upon the accounting to be confined to in- 
fringement consisting of the use of ehellac and talc in equal parts 
substantially. 
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The Powhattan, etc. 
(Ovrcuit Court, E. D. Nm York. July 12, 1882.) 

1. Shipping— Cattle — Négligence — Burdbn of Pboof. 

On a shipment of cattle in an iron ship in hot weather in July, the bnrden of 
proof of négligence on the part of the carrier by not providing sufflcient vent- 
ilation is on the shipper. 

2. Same — Négligence op Shipper. 

Where it is not eatablished that there was any négligence anywhere, except 
such as existed in conflning live cattle in the between-decks of an iron Yessel ia 
hot weather, and that was the act of the libellant, the libel brought for the loss 
of cattle by death from beat during the voyage will be dismissed. 

3. Same — Cause op Moetality 

The continuance of mortality of cattle af ter wind-sails are put up and kept 
up, and the bad condition of the surviving between-deck cattle, was owing to 
the keeping of the cattle in the between-decks and not to the omission to put 
up wind-sails at the pier, or to keep the cattle on the pier until the hour of 
sailing. See 6 Fed. Rbp. 375. 

Thomas E. Stillman, for libellant. 

Lorenzo Ullo, for claimant. 

In this case I find the foUowing facts : 

The steamer Powhattan is an océan steamer built of iron. Her length is 
267 feet, and her breadth of beam 32J feet. Her registered tonnage is 998 
tons. She was built in 1878, and was owned by the Mediterranean & New 
York Steam-ship Company, Limited, and was running between New York 
and European ports. The firm of Phelps Brothers & Co. were the gênerai 
agents in New York of the Powhattan and of her owners. 

The libellant, in 1878, and for many years prior thereto, was a wholesale 
butcher and dealer in cattle in Brooklyn, New York. The Powhattan was 
biiilt for the fruit trade, and was so constructed as to render her between- 
decks well ventilated for that trade. She had permanent ventilators fixed up 
to ventilate her hold. She had 15 permanent ventilators, 8 of which were 
meant to let the hot air up, and the rest had cowls on and were meant to 
catch the air and force it down ; some of them being 15 feet high from the 
deck and others 9. She had four unusually-large hatches. No. 1, the for- 
ward hatch, was 11 feet 10 inches long and 8 feet 9 inches broad. No. 2 
was 19 feet 6 inches long and 10 feet broad. No. 3 wâs 16 feet long and 10 
feet broad. No. 4 was 8 feet long and 6 feet broad. The combings of ail 
the hatches were 3 feet 10 inches high, so as to enable the hatches to be kept 
uncovered in ordinary seas. 

On the seventeenth of June, 1878, Moses May, the libellant, and the 
flrm of Phelps Brothers & Co., as agents of the steamer Powhattan, entered 
into a written agreement at New York, of which the following is a copy: 

«New Yoek, June 17, 1878. 
" Engagea from Mr. Moses May, per S. S. Powhattan, hence to Bristol, a 
fuU load of cattle in the 'tween-decks and on deck. Eate of freight ($32.50) 
thirty-two dollars fifty cents per head for 'tween-decks, and ($22.50) twenty- 
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two dollars and fif ty cents per head for on deck, payable in gold, wîthout crédit 
or discount, before sailing, with one hundred dollars ($100) gratuity to the 
master, payable hère. It is understood and agreed that not less than (130) 
one hundred and thirty head of cattle are to be shipped in 'tween-decks, and 
(102) one hundred and two on deck. Stalls and flxtures, food, etc., for the 
çattle to be shipped by sMppers. Ship to f urnish water and room for f eed 
only. Slûp not responsible for loss occasioned by stress of weather or any 
mortality whatever. Ship agrées to supply intermediate passages for two 
men back from Bristol to New York. Cattle to be shipped within four days 
from steamer's arrivai at this port. Sailing date on no account to be a Mon- 
day. Should steamer be detaiued over five days, to pay démarrage at (£50) 
fif ty pounds, Br. stg., day by day. S. S. Powhattan reported to hâve sailed 
from Bristol on the thirteenth of June for Sandy Hook. 

"Phelps Brothers & Co. 
"Accepted: Mosbs May." 

At the time the agreement was made the Powhattan was on her way to 
New York, and Mr. Phelps informed Mr. May that she would sail from New 
York on or before the flrst of July. Subsequently the agreement was modi- 
fied so that only 129 cattle were required tobe shipped in the between-decks, 
instead of 130. Subsequently Mr. May received notice from the agents of the 
Powhattan to ship the cattle on Sunday morning, July 7tb, and was then told 
that the steamer would sail at 9 o'çilock on the morning of that day, in order 
to enable her to leave at slack water, which on that day was at 9 o'clock in ^he 
morning. The steamer could not leave her dock except at slack water. On 
the evening of Saturday, July 6th, the cattle then being in the libellant's 
cattle-yard, the libellant divided them into two lots. Into one lot be put the 
129 largest of the cattle, leaving 102 cattle in the remaining Ij^t. 4^11 the 
cattle were of the same good quality and condition, but those in the 129 lot 
were the largest and heaviest cattle. Their average weight was 250 pounds 
more than the arrangement of the cattle in the other lot. 

At 3 o'clock on the morning of Sunday the lot of 129 cattlç was taken from 
the yard, and by 9 o'clock they were properly stalled in the between-decks of 
the Powhattan. The second lot was properly stalled on the deck of the Pow- 
hattan before half past 10 o'clock. When the 129 cattle which were put on 
the between-decks were taken on board the Powhattan they were in good 
order and condition for shipment, and were so receipted for by the steamer's 
agent in the bill of lading. There was a delay of about one hour in taking 
the cattle on board the Powhattan, owing to the planks not being ready for 
the cattle to go on board. Por the reason the steamer had, lost the morning 
slack tide the master of the Powhattan changed t«he hour of sailing to 3 o'clock 
in the afternoon, which was the next slack-water time on that day. The 
morning was, in its early hours, hazy. There was a light breeze blowing then 
and throughout the day along the river from the south-west, pn the pier 
there was an iron shed running the whole length of the pier, and its crown 
was about 20 feet above the deck of the steamer. The Powhattan lay on the 
north side of the pier, which was then the lee side of the shed, At the sig- 
nal-service station at New York the recorded observations of the theri^iom- 
eter on the seventh of July were, at 7 a. m., 77 deg.; at 12 m., 80 deg.; at 2 p. 
M., 82 deg.; at 4:35 p. M,, 83 deg.; at 9 p. m., 81 deg.; and at H p. m., 79 deg. 
At Hudnut's, on Broadway, in New York, the recorded observations were, at 
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3 A. M„ 72 deg. ; at 6 A. M., 70 deg. ; at 9 A. M., 77 deg. ; at 12 m., 82 deg. ; at 3 :30 
P. M., 88 deg.; àt 6 p. m., 82 deg.; at 9 p. m., 75 deg.; and at 12 midnight, 74 
deg. Soon after the cattle were stalled in the between-decks the beat in tho 
between-decks became intense, and the suflerings of the cattle from the beat 
were great. Application was made to the officers of the steamer to put wind- 
sails in the hatches ; but it is not shown that the use of wind-sails at the pier 
would hâve afforded material relief to the cattle in the between-decks. The 
officera of the steamer did not put up auy wind-sails at the pier, saying that 
they would put them up as soon as the steamer left the dock. The libellant 
then urged the master of the Powhattan to get under way, and the master 
promised to start at noon. At 3 o'clock the steamer started. Up to that time 
the beat and closeness in the between-decks were great, and the cattle suf- 
fered much therefrom. While the steamer was lying at the pier, 13 of the 
permanent yentîiators were open and in good working order, 8 of which were 
intended to draw upwards the beat in the between-becks, and thus allôw it to 
œcape. 

Aftet the steamer left the dock, and while she was passing down the bay, 
12 wind-sails were put up and distributed among the four hatches of the 
Powhattan, and were kept up during the whole voyage and until the arrivai 
of thé steamer in Bristol. The hatches wete none of them covered during 
tlië voyage; ànd the ventilators were kept open. The heàt ih the between- 
decks continued tO'be great through Sunday, Monday, Tuesday, and Wedues- 
day. During Snnday night twO of the cattle in the between-decks died. On 
Tuesday moriiing six more of the cattle in the between-decks were found 
dead, and Oh Wèdhèsday moming eight more 6f them were found dead, Dur- 
ing Wednesdayïwo more of them died. ïhose remaining in the between- 
decks beCanié greatly emaciàted, but no more of them died. On the twenty- 
flrst day of July the Po whattaii arrived at Avonmouth docks, Bristol, England, 
and there the surviving cattle were delivered to Samuel Pool & Co., cattle 
salesmen, to whom thèiy had been corisighèd by Mr. May for sale on commis- 
sion for his àccount. There were 111 of the between-decks cattle still living, 
but they had wasted away and becomesickly, and had depreciated in appear- 
ance and value. Alï'the cattle shipped on the deck of the steamer were dis- 
charged in goôd condition with the exception of one, which died from natural 
causes late in the voyage. The Powhattan was not well adapted to the car- 
riage of live cargo below deck In the manth of July. Her hatches were 
large, but her other permanent arrangements for ventilatioii were not suffl- 
cient for the carriage of cattîé below deck in the month of July. The cattle 
were under the care of two foremen and twelve assistants employed by the 
libellant. An adéquate supply of proper f ood was sent on board by the libel- 
lant, and the cattle were properly fed and cared for by those men. The loss 
of the 18 between-decks cattle and the détérioration of the rest of the between- 
decks cattle were due to the beat and insufficient ventilation in the between- 
decks, but it does not appear that by the use of wind-sails, while the ship lay 
at the pier with the cattle in the between-decks, the between-decks could 
hâve been so better ventilated and the heat so moderated that the cattle there 
would not hâve sustained injury; nor dOes it appear that if the vessel had 
sailed as soon as the cattle were stalled on board, or if the cattle had been 
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kept on the pier until just before the time when the vessel in fact sailed, the 
mortality and dépréciation in value which hàppened would nôt hâve hap- 
pened ; nor are any means afforded for determining what mortality or déprécia- 
tion in vaine ia to be attributed to the beat and deti'ciency of ventilation which 
existed in the between-decks between thé time the cattle were stàlled on board 
and the time the wind-sails were put up ; nor does it appear that any négligence 
on the part of the master or oflacers of the Pôwhattan caused the loss or dé- 
préciation in value sued for, or that the same did not resuit inevitably from 
the placing and keeping of the cattle in the between-decks of the vessel àt 
that season of the year. Neither during the voyage nor on the delivery of the 
cattle was any notice given to the offlcera or crew of the Pôwhattan that they 
or the vessel were to be held responsible for the mortality and détérioration 
and dépréciation in value of the cattle. 

On the delivery of the. cattle at Avonmouth docks the consignées gave them 
proper care, and in due course offered them for sale, but they sold them with- 
out any notice to anyperson connected with the Pôwhattan. The market 
value of the sound deck cattle was affected throùgh their being in the same 
consignment with the between-decks, cattle^ Mr. Pool sold the 101 deck 
cattle and 22 of the between-decks cattle in Bristol, but the remaining 89 of 
the between-decks cattle, owing to their condition, were unsalàble there. 
Such qf the cattle as were unsalàble in Bristol were taken to 'Wakefleld, and 
there Mr. Pool succeeded in selling 45 bf them. The teraaining 44 he was 
obliged to take to London to flnd a market. He sold ttiem there. He riêces- 
sarily incurred additional expenses in selling the cattle at Wakefleld and 
London, but his entire course in the care ;pf the cattle, and in the times, 
places, and manner of selling them, was prudent and wise. The cattle were 
.ail sold and disposed of before any claim was made on the offlcers or owners 
of the Pôwhattan with a view to render them or the vessel responsible for 
the loss and dépréciation in value of the cattle. Theservices of a veterinarj' 
surgeon were employed by Mr. Pool, in England, in respect to the cattle, 
but his testimony is not produced.^ Aibill of lading, dated July 8; 1878, was 
given by the Ship for the cattle shipped, wherein, among other printed clauses, 
there was the foUowing: , 

"îTot responsible for thebursting bf bags or conséquences a,rising there- 
. from, or for any of the fpUowing périls, whether arising from the négligence, 
default, or error in judgment of the pilot, master, marinets, éngineers, Or 
persons in the service of the ship, or for whose acts the ship-owneris liable, 
or otherwise, namely, risk of craft or hulk or. : transhipment, explosion,, beat 
or fire at sea, in craft or hulk, or on shore, boilers, steam, or machinery, or 
from the conséquences of any damage or injury thereto, howsoever 8uch dam- 
age or injury may be caused." 

At the foot of the bill of lading were thèse words In writing: "N'ot account- 
able for any damage or mortality from any cause." The Ï8 between-decks 
cattle which died would hâve been worth in the market at Bristol, If delivered 
in good condition, the sum of £536 15s. 6d. ($2,603.35) over and above the 
expenses of sale. The 45 between-decks cattle sold at Wakefleld would bave 
been worth in the market at Bristol, if delivered there in good condition, over 
and above the expenses of sale, £399 7s. ($1,956.84) more than they were sold 
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for net. The 44 between-decks cattle sold at London would hâve been worth 
in the market at Bristol, if delivered tliere in good condition, over and above 
tlie expansés of sale, £513 6s. 2d. ($2,489.54) more than they were sold for net. 
The market value of the 101 deck cattle was afflected by the condition of the 
between-decks cattle to the extent of £1 per head, or £123 ($489.85.) The 
22 between-decks cattle sold at Bristol would hâve been worth in the mar- 
ket there, if delivered in good condition, £195 16s. ($949.63) more than they 
were sold for. 

On the foregoing facts I find, as a conclusion of law, that the libel 
must be dismissed, with costs to the claimant in the district court 
and in this court. 

Samuel Blatchfobd, Circuit Justice. 

Blatchfobd, Justice. On the question as to whether the wind-sails 
were not put up till Wednesday morning, as contended by the libel- 
lant, or were put up on Sunday before reaching Sandy Hook, as con- 
tended by the claimants, the district court found in favor of the lat- 
ter view. As to the omission of the ship to put up wind-sails while 
she lay at the pier, the district court held that wind-sails would hâve 
been of use while the vessel was at the pier ; that it was négligence 
in the ship not to put up wind-sails then; and that the subséquent 
sickness and death of the cattle in the between-decks were caused by 
such omission. The argument on thé part of the libellant is that tha 
cattle in the between-decks were shipped in good condition, not over- 
heated or exhausted by their transfer from the yards to the ship; 
that if there were no means of ventilating the between-decks at the 
pier by wind-sails, the ship should hâve notified Mr. May that she 
could not sail till 3 o'clock, so that he might hâve kept the cattle on 
the pier; and that the failure to put up the wind-sails was négli- 
gence, and ail the damages sustained by the libellant can be reason- 
ably attributed to its results. It is further contended for the libel- 
lant that such injury was aggravated bythe neglect of the ship to put 
up wind-sails till Wednesday, and that the permanent ventilators of 
the vessel were insufficient. My conclusions as to thèse propositions 
of fact appear in the findings. The burden of proving négligence and 
of proving that the damage arose from the facts alleged to constitute 
négligence is on the libellant. 

It is not established that there was any négligence anywhere ex- 
ceptsuch as existed in confining live cattle in the between-decks, of 
an iron vessel such as the Powhattan was in hot weather in July. 
That was the act of the libellant. .Négligence in the carrier is not 
to be presumed from the sickness and death of cattle under such cir- 
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cumstances. The necessity for putting up wind-sails ai the pier 
must be shown, and that it would hâve prevented the sickness and 
death ; and that the damage was the direct and proximate resalt of 
the omission. This has net been done. The continuance of the mor- 
tality through Wednesday, althongh the wind-sails were put up before 
reaching Sandy Hook, and kept up, and the bad condition of the sur- 
viving between-dects cattle, lead irresistibly to the conclusion that 
the fatal thing was the keeping the cattle at ail in the between-decks 
of that ship in that weather, and not the omission to put up wind- 
sails at the pier or to keep the cattle on the pier till the hour of sail- 
ing. Certain it is that, with the ship as she was from Sandy Hook 
on, with wind-sails up and ail the appliances she had in use and the 
hatohes opén, in view of the causes operating and of the results, no 
possible discrimination can be made between the damage resulting 
from the opération of those causes before reaching Sandy Hook and 
the damage resulting from those causes after reaching Sandy Hook. 
The évidence is ail of it very vague and gênerai. There was not, on 
the part of any one, any intelligent observation of particular animais 
as there might hâve been, so as to show that they sickened or died 
from theeffects of the beat at the pier. Ail the deaths and ail the 
sickness and ail the damage cannot on the évidence be legally attri- 
buted to the subjection of the cattle to the beat in the between-decks 
before reaching Sandy Hook. 

The libel must be dismissed, with costs to the claîmant in both 
courts. 

8ee 6 Fed. Eep. 875. 



Thb Katb.* 

{District Court, E. D. Penntylvanîa. June 27, 1882.) 

Casbiaob of Goods bt Watbe-— Duty op Conbigneb to Rbuovi! Goods fkom 

WHA.EÏ— WhAT is REABONABUEi NOTICM. 

A bill of lading stipulated that the consignée should take the goods from the 
ship immediately she was ready to discharge. The ship arrived at the dock on 
Baturday, and on the same day, between 11 and 12 o'clock in the forenoon, 
notice was sent to the consignée that she would discharge on Monday. The 
cargo was discharged on Monday, and part of it placed on the pier uncovered, 
although there was a shed on the pier at the end furthest from the vessel. 

•Reported by Frank p. Prlchard, Eaq., of tlie Phlladelphla bar. 

T.12,no.l0— 56 
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About 3 o'clpck on Monday it commenced to rain, and the wool was damaged. 
Hdà, that the notice to thie consignée was sufflcient, ànd that as the damàgis 
■was caused 'by his f allure to remove or protect thô goods, the ship was uot 
liable therefor. , 

Libel by Seville Scliofield against the steam-ship Kate to recover 
damages for injuries to wool shipped on the steam-ship. The facta 
were as follows : 

The wool was shipped at Odessa, «onsigned to Brown Bros. & Co., at Phil- 
adelphia, who afterwards assigned the bill of lading to. libellant. The bill of 
lading contained the folio wing clause: " The goods to be taken from the ship 
by the consignée immediateiy the veâsel is ready to discharge, àny custom of 
the port to the contrary notwithstanding, or otherwise they will be landed or 
put into craf t by the master or ship's agent at the merchant's risk tœd ex- 
pense. The shiiJ's responsibility to cease immediateiy the -goods are, dis- 
charged from the ship's deck.",'Pn ïriday, September 10, 1880, the steam- 
ship arrived at Philadelphia, and the, next day was entered at the custom- 
house and docked. By the régulations of the custom-house a cargo çannpt 
bedischarged upon gênerai order until 48 hours after entry.ïkiit a spécial 
license to discharge earlier mày be obtained. Such a license was obtained on 
behalf of the steam-ship, and on Saturday forenoon, September llth, between 
11 and 12 o'cloofc, a young man was sent to libellant's oflBce with a written 
notice that the wool would be diseharged on. the mprning of Monday, Sep- 
tember 13th. This notice was not produced by libellant, nor did respondents 
call the young man as a witness. The libellant, ho\vever, testified that he 
did receivè, about 2 o'clock on Saturday, a written notice of the arrivai ôf the 
ship, and that he could not tell how long the notice had been athis office bef ore 
he received it. He sent it at once to hi» custom-house broker t» attend to pay- 
ing the duties, etc. On Monday, between 7 o'clock a. k. and 2 o'clock p. m., 
the wool was diseharged. The pier at the end where the ship was lying was 
uncovered, but the other end was covered with a shed large enovgh to protect 
the whole cargo. Part of the wool was placed in the shed, and part on the 
uncovered portion of the pier. About 2 o'clock p. m. a bill for the freight 
was presented to libellant, who paid it under protest. About 3 o'clock p. m. 
libellant visited the wharf, and fpund that the wool had ail been diseharged 
and was then being weighed by the"customs offleers. About the same time it 
commenced to rain. I^ibellant sent a watchman to the wharf, who partially 
proteeted the wool witli the steam-ships tarpaulins, but it continued to rain 
heavily during the night, and the wool on the uncovered portion of the pier 
was damaged. To recover for such damage libellant commenced this pro- 
ceeding. " . 

AljreÂ Drwer, Richard P.White, and J.Wwrren Coulston, for libellant. 
Curtis Tilton and Henry Flanders, for respondent. 
BuTLEB, D. J. The contract respecting delivery îs spécial, and 
verv spécifie. Libellant is required to "take the wool from the ship 
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immedîately she is ready to discharge, any custom of the port to the 
contrary notwithstanding, otherwisé it will be landed or put into craft 
by the master • * * at the merchant's risk and expense. The 
ship's resposibility to cease immediately the goods are discharged 
from her deck." 

On the ship's arrivai it was the master's daty to give reasonable 
notice of the time and place of discharge. Whether he performed 
this duty is the only question involved. If he gave notice on Satur- 
day moming, as respondènt allèges, it was reasonable and sufficient. 
The duty of proving he did is oh the respondènt; and if the fact is 
lèftin doubt a decree should go against him. I think, however, it is 
not left in doubt. A young man was sent with notice at the time 
natoed. No eopy was retained nor is the young man produced. It 
is said he is beyond convenient reach. The answer admits, (impliedly 
at least,) thé receipt of notice on Saturday forenoon. The suggestion 
that it did not contain a statement of the time and place of delivery 
is not sustained. The libel, as originally drarwn aVe^red the absence 
of suoh notice. The libellant, however, was unwilling to affirm this, 
and the word "sufficient" was inserted by the clerk before qualifying 
him. This seems like an admission that the notice was spécifie and 
particular. Such no doubt was th#fàet. It is quite plain that the 
libellant's only objection to it was jts insuffiçieiifty, as he supposed, in 
point of time. Depending upon the gênerai custom respecting per- 
mits frôm the customs departmeht, he believed more time wouïd be 
consumed, af ter the vessel's arrivai, in preparing to deliver the wool 
than was actually neoessary, and that he would thus be afforded 
more tiine in preparing to receive it than the notice cqntemplated. 
This is, made plain by his own testimony. Af ter admitting the re- 
ceipt of notice on Saturday forenoon, the examination proceeds: 

"Question. Will you tell me why you did not " go at once on Saturday, on 
receiving the notice of which you bave spoken, and talie charge of it?" 

"^ Answer. Because it is out of custom. Our customary way is when 
wool cornes in that it is put under sheds, and stays there until we faave paid 
our dutieë, and gone through ail the performances; and we don't know but 
what it is under proper protection until it is handed to us, and we hâve done 
with this cargo as with ail the rest." 

Hère is the secret of àll the trouble. He hadno right to relyupon 
this custom. Having contracted to take the wool from the ship as 
Boon as she could prépare for delivery, he was bound to do so, regard- 
less of ail customs. As before remarked, the notice on Saturday 
forenoon, of a purpose io deliver on Monday moming, was sufficient. 
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If he thought otherwise he should, at least, hâve objected. He, how- 
ever, gave the subject no attention other than to send the paper to 
his broker. It was bis duty to be présent on Monday morning 
and receive his wool. In his absence the respondent was justi- 
fied in plaeing it on the wharf, as he did. He was not required to 
store it, or place it under cover. Had the libellant been présent, in 
accordance with his duty, it would not be suggested that the place of 
deposit was improper. Could he by disregard of duty impose on 
respondent the labor or expense of plaeing it elsewhere ? Certainly 
not. If loss ensued it was from his own fault. The respondent did 
not undertake to store the wool, or in anywise proteet it after leav- 
ing the ship. On the contrary, as we bave seen, the libellant con- 
tracted to take it when ready for discharge and relieve the respond- 
ent from Buch duty. 

The question, however, as before suggested, is one of notice simply, 
and this having been decided against the libellant, bis complaint must 
be dismissed with costs. 



Chbistun ». Van Tasseii. 

(Diàariet Court, 8. D. New York. June 22, 1882.) 

Wharteb and Buts— Obligations ov Owneb&— Warnino of Obstbttctions. 
The owner of a slip where canal-beats are in the habit of coming in to dis- 
charge their cargoes at the ownet's elevator, is bound to keep it free from inju- 
rions obstructions at the head of the slip, or to warn vessels thereof. 

Samb—Effkct OF Notice. , 

Where the libellant was notifled that the water àt the head of the slip was 
shoal, and in order to bring his after hatch beneath the elevator brotight the 
bows of his boat up near to the bulk-head at about high tide, and when 
the tide fell, a few feet of her bow grounded upon some stones in the bank, of 
which stones the libellant was not notifled, and thé bows being high but of 
thewater the bôat wasstrained by the weightof cargo in the center, as the tide 
fell, causing leakage and damage to the cargo, and no diligence being proved 
in observing when she first grounded, or any, attempt tOihaul her offi immedi- 

. ately thereafter, and it not appearing that when efEorts were made tahaûl her 
ofE they would hâve been s,uccessful fiut for the stones, A«M, that, the ^loping 
bank and the boat 's grounding thereon at the libellant's risk, after notice, wcre 
the primary cause of the damage, aggravated by the stones, which increased 
the difficulty of removal^ for which t^e défendant was responsible; apd, hoth 
causes concurring, and not being, distinguiahàble, the libellant should recover 
but half his damages. 

Beebe, Wilcox di Hohbs, tor libeRani. -.^ 

Butler, Stillman d Hubbard, for respondent. , , 
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Brown, D. J. This is an action to recover damages sustained by 
the libellant's canal-boat B. F. Wade, and her cargo of grain, on 
October 29, 1879, through grounding in the slip near the bulk-head, 
while unioading at the respondent's elevator on pier 39, North river. 
The respondent owned in fee a strip 15 feet in width along the south- 
erly side of the pier on whioh the elevator was situated, and 35 feet 
of the slip adjoining to the southward, up to and including so much 
of the bulk-head at the head of the slip. His business was to reeeive 
and transf er grain f roûi boats coming into the slip for this purpose ; 
and it is not disputed that he had control of at least 35 feet adjoin- 
ing the pier, nor that he was legally bound to keep so much of it 
free from injurions obstructions. 

On October 28th the libellant's boat came into the slip with some 
grain consigned to the respondent. That afternoon and the foUow- 
ing morning a part was removed from the second and third hatches. 
It being desired to remove the grain from the fourth or aft hatch, 
known as the booby-hatch, it was found that there was not suffiçient 
length up to the bulk-head to permit the boat to lie along-side the 
pier and admit the leg of the elevator into the booby-hatch, so that 
it was necessary either to wind the boat completely around stem 
foremost, or else to breast off the bows towards the middle of the 
slip. On account of the wind and obstructions from other boats, it 
was found impracticable to tum the boat about, and her bows were 
therefore shoved off until she could be brought up so as to admit the 
leg of the elevator. 

After the grain was discharged her bows were found to be aground, 
and they were unable tohaul her off until the floodtide, several hours 
afterwards. While aground by the bows the respondent's superin- 
tendent had pulled her stern off from the pier so as to admit another 
boat under the elevator. He had told the libellant that he would 
be obliged to interrupt the unioading of the latter's boat before 
commencing to unload her. The libellant's proofs show that the 
bows had grounded upon some stones which lay in the mud along 
the head of the slip. No holes, however, were made in the bottom 
by thèse stones, and their only effect would seem to bave been to 
increase the difficulty of puUing her off when she was first noticed to 
be aground. The strain, however, caused her seams to open so as to 
make her leak badly, by which the rest of her cargo was damaged. 
The libellant claims that the respondent is liable for this damage— 
First, because his Buperintendent at the elevator assamed the direc- 
tion and control of the boat, and ordered her to the position where 
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her bows gronnded ; second, for not keeping the slip clear of injurious 
stones; and, third, for moving her stem oS where she lay aground 
at the bows, thereby twigting and injuring her. Notwithstanding the 
évidence on the libellant's part, I am satisfied that the respondent's 
superintendent did not assume the responsibility or control of the B. 
F. Wade in moving her bows round in the slip where she grounded. 
The libellant, her captain, was aboard, directing her movements, 
whUe it.does not appear that the superintendent was either aboard 
or gave any orders on the subject. He testifies that he had pre- 
viously told the libellant that he had better wind the ship around, 
because the water at the head of the slip was shoal. Two laborers 
employed by the respondent assisted in moving the boat. This, it 
seems, was a common practice, as the boats generally came too short- 
handed to be moved, as was necessary in the varions changes in the 
slip, without belp. This voluntary assistance from the respondent 
in no dègree lessened the responsibility or control of the master of 
the boat, and the respondent cannot, tberefore, be held liable on the 
first ground claimed. 

In regard to the second ground, it is proved by several witnesses 
that the superintendent said that the ground at the head of the slip 
was a soft mud bottom. Nothing was said about stones, and the 
respondent dénies that there were any along his 35 feet at the head 
of the slip. Without going into the détails of the testimony, it is 
sufficient to say that I think the évidence conclusively shows that the 
bows of the boat did ground upon stones along the port side of the 
boat, which impeded her removal when she was found to hâve 
grounded. 

On the part of the respondent, it was contended that the bows of 
the boat where she grounded were entirely beyond the line of 35 feet 
from the pier, which was the limit of the respondent's premises. The 
libel, sworn to less than two months after the injury, stated that the 
port bow of the boat was breasted off 30 feet from the pier; and it 
charged that the whole slip was under the respondent's control. The 
answer admitted that 30 feet were under his control. But upon the 
trial, the libellant and ail of his witnesses who testified on the subject 
stated that the bows were shoved off only 17 or 18 feet. 

There are other points in the proof s, however, which show that the 
statement of the libel as to the distance of the bows from the pier is 
very nearly correct. The libellant's son testifies that as she lay fast- 
ened to the post on the bulk-head he stepped from the bulk-head 
upon her bows, and that it was a fair, easy step, — "about two feet." 
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This must be considered as ref erring to the part of the bow nearest 
to the bulk-head, and not to the stem, which was somewhat further 
off. The carpenter, who was at work about the bows upon a staging 
made of two boards, each a foot wide, and fended ofE.by cleats, testi- 
fies that she lay far enough from the bulk-head to allow the staging 
to be "admitted down nieely," and he says the stem was about four 
feet from the bulk-head. The bows of the boat being square, except 
the rounded corners, she would, at a distance of five feet from the 
stem toward the port side, be at least a foot and a half nearer the 
bulk-head than at the stem itself, which would make that part of the 
bows two and one-half feet from the bulk-head, and this accords very 
nearly with the évidence given by the libellant's son. The testimony 
of thèse two witnesses, substantially agreeing as to the distance from 
the bulk-head, enables the distance from the pier to be oomputed 
with approximate certainty. For the boat was 96 feet long; the for- 
ward line of the booby-hatch, which was 6 feet square, was 10 feet 
from her stem, leaving 86 feet to her stem; from the leg of the ele- 
vator to the bulk-head along the line of the pier was 83 feet 4 inches, 
and the leg had a latéral play of one foot and a little over each way. 
The distance between the booby-hatch and the bulk-head being, 
therefore, 2 feet 8 inches less than the distance to the stem, and the 
possible play of the elevator being, say 14 inches, the distance along 
the pier would be 1 foot 6 inches short, and 94J feet from the bulk- 
head would measure the point upon the wharf which the stern of the 
beat must reaeh, if lying along the pier, in order to admit the eleva- 
tor leg into the booby-hatch. The boat was therefore swung out at 
the bows, while her port stem corner turned against the pier, until 
the elevator leg would go into the booby-hatch, and until her port 
bow, at its nearest point, came within 2J feet of the bulk-head, which 
would make 98 J feet from the stern to the bulk-head along her port 
side. The effect of swinging her bows out to this distance would be 
to carry back the forward line of the booby-hatch about one foot further 
distant from the bulk-head, requiring the boat to be brought forward 
one foot more for that reason, so that 93J feet, instead of 94J, must be 
taken as the base of the right angle along the side of the pier, whose 
hypothenuse, represented by the port side of the boat prolonged, is 
98^ feet; and this, by computation, would give 31 feet as the per- 
pendicular along the bulk-head, and be the distance from the corner 
of the pier to the point on the bulk-head which the port side of the 
boat produced would strike. At a distance of 6 feet from the bulk- 
head, beyond which, on account of the rapid slope of the bottom, no 
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stones could hâve affected the boat, the distance of the boat from the 
pier would bave been 2 feet less, or 29 feet, and at 3 feet from the 
bulk-head she -would bave been 30 feet distant. As the angle of 
divergence of the front of the boat from the Une of the bulk-head is 
sinae as the angle of the side from the line of the pier, it foUows that 
the stem would be IJ feet further from the bulk-head than a point on 
her bows 5 feet to port, as above stated; while an equal distance on 
the starboard side of the stem would be 5 J feet distant from the bulk- 
head, By thus locating the bows of the boat with, I think, approxi- 
mate certainty, it can be ascertained on whose promises the injury 
occurred. 

By Mr. Eichards, a disinterested witness called by the libellant, 
who carefuUy measured the head of the slip not long after the acci- 
dent, it appears that, at a distance of three feet from the bulk-head, 
the water, at ordinary low tide, was one f oot deep ; and that at seven 
feet from the bulk-head it was three feèt deep ; and that from that dis- 
tance the bottom descended very abruptly. It thus appears that even 
ontside of three feet the bottom descended two feet in four. And as 
the starboard corner of the boat was from five to six feet from the 
bulk-head, it is clear that most of the impediment in hauling her off 
must hâve been upon the port side ; and, locating the boat in the 
position I bave assigned her, it will be found that the part of the boat 
within the limit of 7 feet from the bulk-head, and within the re- 
spondent's line of 35 feet from the pier, would be about 30 square 
feet, while the part to the south of the respondent's liue would be 
about 15 square feet; and, as the latter portion was also in deeper 
water, there can be little doubt that the chief, if not the entire, part 
of the grounding was within the respondent's line. This situation is 
not at variance with the testimony of Capt. Christian, who says the 
line from the post (which was 42 or 43 feet from the pier) passed 
over the port bow to the oleat on the deok upon the port side ; such a 
line would fall on the port side of the stem. Two of the witnesaes 
also testify that they saw her bows resting upon the stones along the 
port side. The testimony of the carpenter that, back of the stones 
upon which the bow rested, he- could see daylight for four or five feet 
under the boat, seems to me incredible. The captain of the Botts- 
ford says that thèse stones are flat upon the top, and that for two or 
three feet back of them she did not touch bottom. Though they 
were not, therefore, such stones as would make holes in the bottom. 
they evidently were in the nature of obstructions, making a tempo- 
rary grounding more likely to do injury, and the removal of the boat, 
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more difficult. For that reason, I think that ïhe défendant was 
bound to remove them, or else give notice of them to persons about 
to move their boats up to the bulk-head. 

The respondent's superintendent in this case did not warn the 
libellant of this danger, as it was his duty to do; and if it were 
proved clearly that the injury resulted from the atones alone, I think 
the respondent would be chargeable with the whole damage. But it 
seems to me impossible to say that the damage proceeded exclusively 
from the bows catching upon the stones. The stones made no holes, 
nor themselves caused any direct or immédiate injury; their efifect 
was simply to prevent the bows sinking a little deeper in the mud, 
and to make hauling her off more difficult. The explanation of the 
damage given at the trial was the straining of the boat from having 
the bows aground and high out of the water, while the stem was 
empty and the middle loaded with grain, so that she was bent and 
strained in the center at the fall of the tide; and this waa princi- 
pally due to the bank on which her bows were allowed to ground. 
But in addition to this cause, from the angling way in which the 
boat lay upon the bank and the rapid slope of the bottom under the 
starboard corner, it is évident that a further strain must hâve come 
from the starboard bows, which were heavily loaded, being in deeper 
water, which would tend to give the boat something of a twist ; and 
this twist would exist whether her port bows were grounded upon 
rocks or mud; so, also, the weight of the cargo amidships would 
tend to strain the boat somewhat, though her bows were grounded 
upon mud only. More or less of this injury must therefore hâve 
oceurred if no stones were présent, unless she had been hauled off 
when discovered to be aground. 

The évidence does not show any diligence on the part of the libel- 
lant either to prevent grounding or to keep wateh when she would 
touch, 80 as to be able to haul her off in time, although he had been 
previously notified that the water there was shoal. It appears to 
hâve been high water at Govemor's island on the day in question at 
7 :3é A. M., so that it must hâve been slack water, if not ebb tide, at 
the time the boat was hauled forward, which was after grain was 
removed that morning from the third hatch. There is no évidence 
that the captain took any soundings at any time, or any précautions 
against the falling tide. He does not seem to hâve noticed that she 
was aground until his attention was called to it by the captain of the 
Bottsford after the grain was unloaded from the booby -hatch. 
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There is nothing in the évidence to show, or to authorize me to 
assume, that if there had been no stones in the mud where she 
grounded, the efforts which were made to haul her off would hâve 
been effectuai; and if she could net hâve been hauled off, more or 
less of the same damage must hâve arisen ; nor is there anything in 
the évidence to show that the efforts to remove her were made as soon 
as she hàd got aground, or within such a period thereafter that it 
might be expeoted they would be able to remove her from the ordi- 
nary mud bottom with the means at their command. The libellant, 
in voluntarily moving the boat forward upon what was known to be 
shoal water, took the risk of whatever might resnlt from grounding 
upon the usual mud bottom, and from the angling manner in which 
she lay upon it ; but he did not take the additional risk resulting from 
the stones, of which he was not apprised and for which the respond- 
ent must be held responsible. But, nevertheless, the primary cause 
of the injury was the sloping bank, which kept the bows high out of 
water as the tide fell, causing the twist and strain in the centér. The 
stones were not the primary cause of the injury; they merelyaggra- 
vated the diflSculty by making it less easy to haul the boat off when 
she was found to be aground. The stones, acoording to the proofs, 
did undoubtedly contribute substantially in holding her fast when she 
had grounded. Both causes must, therefore, be held to bave con- 
curred in producing the injury, in the absence of any proof that the 
stones alone prevented the removal of the boat when they first tried 
to haul her off. As both contributed to the injury, and as they can not 
hère be separated, I see no way but to divide the damage between 
the parties, as was done by Judge Sprague in the case of Snow v. 
Garruth, 1 Spr. 324, which will, I think, resuit in substantial justice 
to both. A similar rule was applied in this court by my predecessor, 
Judge Choate, in the case of The William Murtaugh, 3 Ped. Eep. 
404, and The William Gox, Id. 645, where the less occurred through 
the concurrent négligence of both parties, and this was alfirmed by 
Blatchford, C. J., in the circuit court on appeal. 9 Fed. Eep. 672. 
See, also, Conno% v. Ross, 11 Fed. Eep. 342. 

An order of référence may be taken to ascertain the damages. 
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Thommasen and another v. Whitwill and others. 

(Oireuit Court, E. D. Nm York. 1882.) 

1. CoiiLisioiî— Betwben Fobbion Vbbsbls— What Law Govebnb. 

Where a collision at sea ocouired between two vessels of différent forelgn 
nations, and no law of either country la proved as a fact, the case must be gov- 
erned by the provisions of the statute of the United States. 

2. Same— Limited Liabilitt ob- Owhbes. 

The liability of the owners of a coUiding vessel for damages caused by a col- 
lision is the value of the offending vessel after the collision and at the end of 
her voyage, with her pending freight. 

3. Bame— OiTBiroiNa Vessel Lost aetek CoLiiisioN— Mbasurb op Liabilitt. 

Where a vessel, after colliding with another vessel at sea, was herself lost in 
the continuance of her voyage, and was abandoned to underwriters, the liabil- 
ity of her owners la limited to the amouat realized by the sale of the wreck by 
the underwriters. 

Henry T. Wing, G, Van Santvoord, and H. Puinam, for appellants. 
Poster é Thomson and R. D. Benedict, for respondents. 
In this case I find the foUowing facts : 

The bark Daphne, of Arendal, Norway, where she was built, left Baltimore, 
Maryland, in good condition, on the eighteenth of March, 1876, with a cargo 
of crude petroleum in barrels, bound to Marseilles, France, and passed ont to 
sea on the twentieth of March. On the twenty-flfth of March, from 20 to 30 
minutes after midnight, the Daphne was run into by the British steam-ship 
Great "Westem, bound from Gibraltar to New York with a cargo of merchan- 
dise. The place of collision was on the high seas, 175 to 180 miles from Sandy 
Hook ; about 150 miles from the beach near Tire Island light-house, on Long 
Island. The weather at and before the collision was fine. The night was 
dork, but there was no dilBculty in seeing lights at a great distance on the 
water. The wind was about E. S. E. The course of the Daphne was between 
N . E. and N. E. J K She was sailing by the wind, on her starboard tack, 
and had the usual régulation lights — green on her starboard side and red on 
her port side — properly placed and burning brightly, and was keeping a good 
lookout. The white mast-head light of the steam-ship was seen from the bark 
at about 11 o'clock p. m. at a distance off, as estimated, of about 12 miles, and 
about four points on the bark's starboard and weather bow, and afterwards 
the steam-ship's red light was seen from the bark. From the time of the first 
observation by the bark of the white light of the steamer the bark, with ail 
her sails set, exeept the main-royal and gafE top-sail, was kept on her course 
N. E. to N. E. J N., sailing by the wind, making about six miles an hour, and 
without any change of her course by the action of her helm until the steamer 
was coming into her, and was within a distance off of about two of her lengths. 
and angling a little from aft of the bark towards the bark's bow, as on a port 
helm, when an order was given to the wheelsman of the bark to keep off, and 
the bark had fallen off a little when she was struck by the stem of the steam- 
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ship aft of her fore rigging on her starboard side, the steam-shîp cutting into 
the starboard side of the bark, down from the rail, and into the beam, break- 
ing the water-ways and plank, and dolng other damage, which made it nec- 
essary for the bark to put back for repairs. 

The steam-ship was on ai course, before the collision, N. W. by W„ crossing 
that of the bark, and, without salis set, was making between seven and eight 
knots an hour. The green light of the bark was seen from the steam-ship at 
a distance ofif of six or seven miles, bearingW. by S., seven points on her port 
bow. The steam-ship kept on her course without changing it until she was 
too close to allow her to go under the bark's stem, and then her helm was 
ported hard a-port, to bring her around to the starboard and leave the bark on 
her port hand, in which maneuver she struck the bark aft of her fore rigging, 
as aforesaid, stem on, after an order was given to stop her engines and 
reverse f ull speed, as the bark was falling off. 

The libellants sustained damages from the injuries to the bark by the col- 
lision, as allowed by the district court, in the sum of $17,023.44. The value 
of the steam-ship at the time of the collision, whether ascertained by référ- 
ence to her condition before the collision, or to her condition after the collision 
and before her stranding, was from $140,000 to $150,000. The libellants are, 
and were at the time of the flling of the libel herein and of said collision, rési- 
dents of Arendal, in Norway, and subjeets of the kingdom of Korway and 
Sweden, and there domiciled, and owners of said bark. 

The respondent Mark Whitwill was at the same times a résident of Bristol, 
in England, and a subject of the united kingdom of Great Britain and Ireland, 
and there domiciled, and one of the owners of the said steam-ship. 

After the said collision and on the same twenty-fifth of March, while still on 
said voyage, and before reaching New York, the said steam-ship was stranded 
and wrecked on the southern coast of Long Island, from a cause in no way 
growing out of or connected with said collision, and not directly from any 
péril at sea, or without the act of man mingling with it, but by the careless 
navigation and fault of those in charge of her. No freight is shown to hâve 
been received on said voyage. The owners of the said steam-ship, on the 
twenty-eighth and twenty-ninth of March, 1876, duly made an abandonment of 
the said steam-ship to the various underwriters who had iusured her. Before 
and at the time of said stranding the said steam-ship was under Insurance 
efifected by the owners thereof to the amount of £34,000, which they realized 
from the Insurance companies by the payment to them of that sum as for a 
total loss, after tender of an abandonment. After said abandonment, and on 
various dates down to the twelfth of May, 1876, the wreck of the said steam- 
ship and the materials saved therefrom were duly sold at public auction for 
account of whom it might concera. Such sale was duly and publicly adver- 
tised in the city of New York, but no notice of it was otherwise given to the 
libellants. It was made for the account of the said underwriters, and was 
pursuant to the directions from the owners, and after paying the expenses of 
saving and selling the property it realized the sum of $1,796.14. 

On the twenty-seventh of March, 1876, the master of the said bark, acting 
as agent for the libellants, who were not then in tliis country, commenced 
this action in their names. The respondent Whitwill was not in this country. 
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A process of foreîgn attachment against the property of the respondents was 
issued, under wMch the steamer Comwall, in which the respondent Whitwill 
had any interest, was attached, and he appeared generally and answered in 
the cause. On the trial in the district court, and also on the trial in this 
court, his answer was ordered to be amended, by adding at the close of the 
seventh article thereof the words " and he hereby surrenders the same to the 
libellants." On the trial in the district court, and also on the trial in this 
court, the counsel for the respondent Whitwill tendered to the other side, in 
open court, a paper of which the,followiûg is a copy, and asked the court to 
note the f act, and also put in évidence the said paper, subject to objection then 
made by the libellants, counsel: 

"Know ail men by thèse présents, that I, Mark Whitwill, of Bristol, En gland, 
heretofore part owner of the steam-ship Great Western, do hereby surrender 
to Jens Thommasen and Julius Smith, of Arendal, Norway, owners of the 
bark Daphne, ail my interest in the said steam-ship Great Western and her 
f reight, as of the date of March 25, 1876. 

" In witness whereof I hâve hereto set my hand this nineteenth day of April, 
1877. Mark Whitwill, 

"by W. D. MoBCtAN, Agent. 

»In présence of Chas. F. Wells. 

"City and Cownty of New York — ss. : 

" On this nineteenth day of April, 1877, before me personally came William 
D. Morgan, to me known, and known to be the same person described in and 
who executedthe foregoing instrument as the agent of Mark Whitwill, therein 
named, and to me known to be such agent, and he to me acknowledged that 
he executed such instrument as and for the act and deed of the said Mark 
WhitwilL Charles F. Wells, Notary Public, New York." 

Such paper was executed by the duly-authorized agent of the said Whitwill, 
and its exécution was thereafter ratifled by said Whitwill. 

On the trial in this court the counsel for the respondent Whitwill ofEered 
to produce a paper, to be signed by said Whitwill, by said Morgan, as his 
attorney, in ail respects like the pne above set forth, dated April 19, 1877, 
except containing a transfer to a truste* for the beneflt of the libellants, 
under the provisions of section 42851 of the Eevised Statutes of Ihe United 
States, if the court should be of opinion that such transfer to a trustée, and 
nota surrender to the libellants, is necessary, andasked that in such event the 
answer be amended accordingly. 

On the foregoing facts I find the foUowing conclusions of law: 

(1) The steamer was wholly in fault for the collision, and the bark was not 
in fault. 

(2) The liability of the respondent in this suit is limited to the value of his 
interest in the steamer in the condition in which she and the remuants of her 

were after her stranding and wreck, and he is liable in this suit to 

for such value, which on the présent proof is the sum of $1,796.14, and for 
nothing more. 

Samuel Blatchfokd, Circuit Justice. 
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Blatchfobd, Justice. Tiatthe steam-ship was whoUy in fault in 
the collision, and l'esponsible for the damages caused tothe bark, and 
that the bark was free from fault, and that the li«.bility of the re- 
sjpondent, unless limited, foUowS that of the vessel; are propositions 
entirely clear and not contôsted. , 

The respondent contends that he is entitled to the benefit of the 
limitation of liability provided for by the statutes of the United States. 
The provisions on the subject in force at the time of this collision are 
found in sections 4282 to 4385 of the Eevised Statutes, which are as 
foUows: 

" Sec. 4282. Ko owner of any yesapl shall be Uable to answer f or; or make 
goodtoany person, any loas or damage which may happen to any marchandise 
whatsoever which shall be shipped, taken in, or put on board any such vessel 
by reason or by means of any nre happening to or on board the Vessel, unless 
such flre is caused by, the desiçn or neglect of such owner. 

',' Sec. 4283. The ïiability of the owner of any vessel for any embezzlement, 
loss, or destruction by any person of any property, goods, or merchandise 
shipped or put on board of such vessel, or for any loss, damage, or injury by 
collision, or for any act, matter, or thing lost, damage or forfeiture doue, oc- 
casioned, or ineurred without the privity or knowledge Of such owner or 
owners, shall in no case excfeed the amount or value of the interest of such 
owner in such vessel, and her fréight then pending. 

" Sec. 4284. Whenever any such embezzlement, loss, or destruction is sufifered 
by several freighters or owners of goods, wares, merchandise, or any property 
whatever on the same voyage, and the whole value of the vessel and her 
freight for the voyage is not suffieient to make compensation to each of them, 
they shall receive compensation from the owner of the vessel in proportion to 
their respective losses; and for that purpose the freighters and owners of the 
property and the owner of the vessel, or any of them, may take the appro- 
priate proceedings in any court fOr the purpose of apportioning the sum for 
which the owner of the vessel may be liable among the parties entitled 
thereto. 

"Sec. 4285. It shall be deemed a suffieient compliance on the part of such 
owner with the requirements of this title relatlng to his liability for any em- 
bezzlement, loss, or destruction of any property, goods, or merchandise, if he 
shall transfer his interest in such vessel and freight for the beneflt of such 
claimants to a trustée to be appointed by any court of compétent jurisdiction 
to act as such trustée for the person who may prove to be legally entitled 
thereto, from and after which transfer ail claims and proceedings against the 
owner shall cease." 

Sections 4282 to 4285 of the Eevised Statutes are re-enactments 
of sections 1, 3, and 4 of the act of March 3, 1851, (9 U. S. St. at 
Large, 636, 636,) which sections were as follows: 
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"Section 1. ÎSTo ownét or owners of any ship or vessel ôÏÏail be Subject or 
liable to answer for, ot make good to any one or more person 6r persons, any 
1^8 or damage which may happen to any goods or merchandise whatsoever 
which shall be shipped, taJien in, or put on board any such ship ôriessel by 
reàson or by means of any flre happening to or on board thesaid àhip'^r vessel, 
unless auch flre is caused by the design or negleCt of such owner or owners: 
provided, that nothing in this act contained shàll prevent thé parties from 
making such contract as they please extendlng or limiting the liability of 
ship-owners. 

"Sec. 3. The liability ôf the owner or owners of any ship or vessel for any 
embezzlement, loss, or destruction by tlie mister, oflacers, màrinersj passengers, 
or any other person or persons, of any property, goods, ôr merchandise shipped 
or put on board of sâch ship or vessel, or for any loss. damage, or injury by 
collision. Or for any act, matter or thing, loss, damage or forfeiture done, 
oeôàsioned, or incurredi without the privity «r knowledgé of such owner or 
owners, shall in no case exceed the amount or value of the interest of such 
owner or owners respectively in such ship or vessel, and her freight then 
pending. 

"Sec. 4. If any suûh embezzlement, lofss, or destruction shall be sufEerèd by 
several freighters or Owners of goods, wares, or merchandise, W any property 
whatevef, on the same voyage, and the whole value of the ship or vessel and 
her freight for the voyage shall not be snffidént td make compensation to each 
of them, they shall' reçoive compensation from the oWhér or owners of the ship 
or vessel in proportion to their respective losses; and for tliat purpose the 
said freighters and owners of the property, and the owner or owners of the 
éhîp or vessel, or any of them, may take the appropriate proceedings in any 
court for the purpose of apportioning the sum for which the owner or owners 
of the ship or vessel may be liable among the parties entitled thereto ; and it 
shall be deemed a sufficient compliance with the requirements of this act on 
the part of such owner or owners, if he or they shall transfer his or their, 
interest in such vessel or freight for the beneflt of such claimants to a trustée 
to be appointed by any court of compétent jurisdiction to act as such trustée 
for the person or persons who niày prove to be legally entitled thereto, from 
and after which transfer ail claims and proceedings against the owner or 
owners shall cease." ; 

The case of Nat. Steam Nav. Co. v. Dyer, (the case of The Scotland,) 
decided by the suprême court March 20, 1882, 4 Morr. Trans. 2T7, 
18 authority for the following points : , 

(1) The act of 1851 applies to owners of forëign as well as domestic vessels, 
ând to cases of collision on the high seais as well as in the waters of the 
tTnited States, except when the collision occurs between two vessels of the 
same foreign nation, and it is shown what the law of that nation is, or, per- 
hapS, of two foreign nations having the same maritime laws, and it is shown 
what that law is. ' 

(2) The maritime law of the United States, as found in the act of 1837, ia 
the same as the maritime lâw of Europe, and is différent from that of Great 
Britain in this that the former gauges the liability by the value of the guilty 
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ship and her freight after the loss or injury caused by the collision, and the 
latter by their value before such loss or injury, net exceeding £15 per ton. 

(3) The maritimjB law is only so far operative as law in any country as it Is 
adopted by the laws and usages of that country. 

(4) The courts of every country will administer l'ustlce according to its 
laws unless a différent lawbe shown to apply; and such ruleapplies to trans- 
actions on the high seas ; so that when a collision occurs on the high seas 
between two vessels, controversies arising therefrom will be governed in the 
courts of this country by our laws, unless the two colliding vessels belong 
to the same country, or, perhaps, to différent countries using the same law. 
when they will be governed by such f oreign law if it be proved. 

(5) Ship-owners may avail themselves of the defence of limited llabillty by 
answer or plea, as well as by the power of proceeding prescribed by the rules 
promulgated by the suprême court on the subject; at least, so far as to obtain 
protection against the libellants in a suit in admiralty to recover for the dam- 
ages caused by the collision. 

(6) If the ship-owners plead the statute in such suit a decree may oe made 
in it requiring them to pay into court the limited amount for which they are 
liable, and distributing the said amount pro rata among the libellants, such 
proceedings being an " appropriate " proceeding under the statute. 

(7) It is not necessary that the owners of the guilty vessel should surren- 
der and transfer her in order to claim the beneflt of the statute, but they may 
plead their unanimity in such suit, and. if found in fault, may abide a decree 
against them for the value of such vessel and freight, as found by the proofs. 

The answer in this case allèges that if the claim of the libellants 
for damages shall be established against the respondent, the liability 
of the respondent therefor "is limited to the amount or value of his 
interest in the said steamer Great Western, and her freight upon the voy- 
age during which such collision occurred, and this respondent's said 
interest in said steamer and freight is of no value whatever." The 
answer was sworn to and filed November 25, 1876. The collision 
occurred March 25, 1876. The answer does not set up that the 
steamer was stranded or suflfered any injury on her voyage after the 
collision before reaching New York. Still, the allégation in the an- 
swer, as to the limitation of the liability of the respondent, must be 
held to be adéquate to allow him the benefit of such limitation of 
liability as the statutes of the United States afford to him. The allé- 
gation that his interest is of no value may be regarded as surplusage, 
leaving open the question as to what is the amount or value of his 
interest for which he is to be held liable. 

The bark was a Norwegian vessel and the steamer was a British 
vessel, and no law of either country is proved as a fact. Therefore 
the case must be governed by the provisions of the statute of the 
United States. 
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The respondent eontends that bis liability cannot exceed the snm 
of $1,796.14, as beîng the value of bis intérest in the steamer and 
be; freight at the end of her voyage, after her loss by stranding. The 
question as to the proper rule in a case like tbe présent bas not 
been decided by the suprême court, no such case having been before it. 

In Norwich Co. v. Wright, 13 Wall. 104, the offending steamer, the 
City of Norwich, was so injured by the collision that she took fire as 
a direct conséquence of such injury ànd was so bumed that she sank. 
In that case the suprême court said : "By the maritime law, the lia- 
bility of the sbip-owner was limited to his intérest in the ship and 
freight for ail torts of the master and seamen, whether by collisions 
or anything else, and sometimes even for the master's contracts; 
and his liability was so strictly limited that he was diseharged by 
giving up that intérest, or by the vessel being lost on the voyage." 
The court then went on to bold that the act of 1851 covered a limit- 
ation of liability in case of injury to another vessel or her cargo by 
collision. It then proceeded to say that the aot of 1851 contained 
a provision whereby the sbip-owner eould discharge himself, a& in 
the maritime law, by giving up tbe vessel and her freight ; that such 
a provision was not found in the statutes of Great Britain, Massa- 
chusetts, or Maine, and could not hâve been inserted without direct 
référence to the like provision of the maritime codes; and that the 
act of 1857 intended to adopt the rule of the maritime law on the 
subject, so far as relates to torts. This was a décision that the 
owner of the steamer could avail himself of the benefits of the act of 
1857 by surrendering the steamer, and any freight that might bave 
accraed, without paying what was the value of the steamer before the 
collision, and the value of the freight for the voyage. 

In the case of In re The Norwich, 17 Blatchf. C. C. 221, the owner 
of the steamer, the City of Norwich, petitioned for a limitation of its 
liability growing ont of said collision. It was found by tbe court that 
within half an hour after the collision the boat took fire and was so 
bumed that she sank in about 20 fathoms of water, and that the fire 
was a direct conséquence of tbe collision, and inséparable from it. 
The court (Mr. Justice Strong) said: 

" The limit of liability prescribed by tlie act of congress Is that it shall in 
no case exceed the amount or value of the intérest of the owner or owners in 
the offending ship or vessel, and her freight then pending, This présents the 
question: At what point of time is the value of the owner's intérest to be 
tkkrai? I8 the measure of the owner's liability or Its maximum the value of 
V.12,no.l0— 67 
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tie ship and'her fïeîght befprfethe Ittjory was done?,or>the. value at some 
time subséquent to the injurj, wljen pjroceedinga maybeinstituted to ascer- 
tain its amount? or is it the value immediately àfter the fault has been 
committèd; as, for example, in à câsè of collision imiiediately foUowing the 
collision causéd by itî" , 

The court t^en beld thf^t by the maritime lawall that the sufferers 
by the misconduot pf an pfifending; vessel were entitled to was the 
vessel itself after thç mjury had been committèd, together with her 
freight; that that wae the measureof the liability adopted by the act 
of 1851; that the owners of the stea.m-boat were not liable to thé 
estent of, the vftlue of the steam-boat immediately before the collision; 
ftnd that such was the décision in 13 Wall. 104, The steam-boat hàd 
been raised,a,iid repaire^, and had become of the value pf $70,000, 
before the. pétition for a limitation of liability was presented. It wâs 
urged that that value jmust be taken as the measure oi the owner'ô 
liability. As to this the court said ; 

" To hoM that the owners, are liable to the extent of that valuation wov^d 
be substantially tp reqwretheoj.tosifp'epder not orily the ship and her freight, 
but aiso a sum of money equal to ail they expended upoh her in raising and 
repairs. Such, I think, wpuld bé a departùrô from the'obvioùs meaning of 
the stàtuté, and not ■réÇ[ulred by thé inâritime law. * * * I cànnot 
doubb that the mèasure of liability rècognized by the maritiraie law, and by 
the act oficongresâ, is thé value ofthe ofEending ship in the condition in 
which she was immediately after the dis^ster, adding the freight. Then the 
clatmsof the perspns injured arose, the claims whiçh fcjie statute limits. The 
estent of the limitation is not a shifting, one, varying with the timés when 
the protection of the act may be sought; âny mofè than it can be enlàrged or 
diminished by the ctioioe of the mode oî obtalnirig that protection. Certain 
it is thiat if, imiûediàtely âfter the collision, the steam-boat owners had sur- 
rendered the vessel and freight, or transferred them to a trustée, they would 
hâve been discharged, Her val^ie and, her freight then pending were then 
ail tliat they were liable for. Thàtwas then the extent of their loss. 
I cannot see that their liability can be ïncreased by anything that may hâve 
occurred thereafter. It is the vessel, as she then was, that could hâve been 
transferred in satisfaction of all-claims, if the ownerfe had «lected that mode 
of obtaining their discharge. And'itis! thé value as it then waa, which ia 
thé équivalent of the vessel, that iùight^ then, hâve been paid in pursuance 
of an apportionment made by the court. Had the vessel proceeded on her 
voyage after the collision, and had she met with another disaster, oecasioned 
by thé fault of the master, by 'which her value had beeû greàtly reduced, 
could shé then haVe béen sùrrendered m transferred in full satisfaction of 
the claims ^àinst her, or her oWnerSi arising-out of her first fault? Would 
her value, after the second disaster, havè been the mèaâure of the owner's 
liability? I canftbt think auch a position' can be maintained. Surely, sucU 
is not the spirit of the statute. And, if not, it seems equally plain that the 
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liability of thê owjier is not eril&rged by the façt that, atter.tlie colliMonj 'tho 
boat bas been raised and repaired by them at large expense, or, in other 
words, bas increased in valïie. * * * The liability of the owner is 
discharged either by transferring tbe vessel and freight, or by paying their 
équivalent; that is, tbe value of what they might bave transïerred în dis- 
charge, accordingto the apportionmènt of the court. Theowiers hâve their 
option of thèse two, modes. They may give up the vessel and freight, or 
they may retain them and pay their value. But the tneasufei or limit of 
liability in each case is the same. Very plainly, it is not intended. that the 
creditors shall obtain more when ohe mode of proceeding is adoptèd than 
when the other is foUowed. But, as I bave said, ail, that the owners are 
required to transfer is the ship in her damagôd condition, as she was immedi* 
ately after the ihjury was inflicted. Equivalent to that, is her value àt that 
time." 

The court held that the value of the boat immediately after the 
collision and fire, asshe then was, lying at the bottom, which value 
was $2,200, together with her pending freight, was the extrême meas* 
ure of the owner's liability and -was the amount to bé apportioned. 
There was $600 of pending freight, but as it was wholly lost,, and 
not eamed, it was held to bave been of no value immediately aftctr 
the collision, and the owner was held not to be liable for it. 

In The Benefactor, 103 U. S. 239, 246, the court said: 

"The counsel for the appellees is mistaken is supposing that the value of 
the ofCending vessel at the time of the collision furnishes the only criteripn 
of the amount for which her owners are liable. In Nonoich Co. v. Wright, 
18 Wall. 104, we held that the owners of the offending vessel could, under 
the statute, discharge themselves from personal liability by Surïçijdering the 
ship and freight. This would imply that the value of the ship at the time of 
surrender, with the addition of the pending freight, if the surrender is made 
în a reasonable time, would furnish a proper criterion of the amount of lia- 
bility. In the case cited it was also said (p. 124) that 'if the vessel were 
libeled and either sold or appraised, and her value deposited in court, this 
sum, together with the amount of the freight, (when proper to be added,) 
would constitute the res or fund for distribution. In England, the value 
of the vessel immediately before the collision was regarded as the true cri; 
terion of liability. But the English law is difEerent from ours. It makes 
the owners liable to the extent of the value of the ship at the time of the 
injury, even though the ship itself be lost or destroyed at the same time; 
whereas our law, foUowing the admiralty rule, limits the liability to the value 
of the ship and freight after the injury bas occurred, so that if the ship is 
destroyed the liability is gone ; and, whether damaged or not damaged, the o wn 
ers may surrender her in discharge of their Uability. What may be the rule 
if, after the collision hâve occurred, the offending vessel should mee^, with 
other disasters, greatly impairing her value, is a question which may require 
f urther considération when the case aïises. Nothing of the Mnd is alleged 
iû the présent' case." 
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In Nat. Steam Nav. Co. v. Dyer, 4 Morr. Trans. 277, the court 

said : 

"In the case of Norwîch Co. v. WrigM, 13 Wall. 116, we had occasion to 
state that the gênerai maritime law of Europe only charges innocent o,wner3 
to the extent of their interest in the ship for the acts of the master and crew, 
and that if the ship is lost their liability is at an end. * * * But while 
this is the rule of the gênerai maritime law of Europe, it was net received aa 
law in England nor in this country until made so by statute. The English 
statutes, indeed, hâve not yet adopted to its fuU extent the maritime law on 
this subject. They make the owners responsible to the value of the ship and 
freight at the time of the injury,-^that is, immediately before the injury,— 
although the ship be destroyed or injured by the same act, or afterwards in the 
same voyage, while our law adopts the maritime ruleof graduating the liability 
by the value of the ship after the injury as she cornes back into port and the 
freight actually earned, and enables the ownera to avoid ail responsibility by 
giving up the ship and freight if still in existence, in whatever condition the ship 
may be, and without such surrender subjects them only to a responsibility equiv- 
jdent to the value of the ship and freight as rescued from the disaster. But 
while the rule adopted by congress is the same as the rule of the gênerai mar- 
itime law, its efflcacy as a rule dépends upon the statute, and not upon any 
inhérent force of the maritime law. * * * Thèrefore, while it is now a 
part of our maritime law, it is, nevertheless, statute law, and must be inter- 
pretéd and administered as such. In that ca^e the Scotland, the offending 
steamer, sufEered so severely from the collision that she sank and waa totally 
lost before she completed the voyage she was on at the time bf the collision, 
and only some strippings were saved from her." 

The question to be determined in the présent case is whether the 
respondent iâ freed from the liability he would hâve been under if the 
steamer, uninjured by the collision, had safely reached New York,by 
reason of the fact that she, after such collision, was herself lost during 
the same voyage from a cause not growing out of such collision. 

An exaipination of section 4283 shows that the limitation of liabil- 
ity is applied to three distinct cases : (1) Loss of property shipped 
onthe vessel; or (2) damage by collision to other vessels and their car- 
goes ; or (3) any other damage or forf eiture done or incurred, Each is 
indépendant of the other. The occurrence of any one is suffieient 
ground for a limitation. The liability exists to the extent not affected 
by the limitation, and exists because of the happening of the event, 
the character of which is such that the liability is made to cease when 
it reaches such extent. The liability in each case comes into exist- 
ence by the happening of the event, and goes on until it reaches in 
each case the amount or value of the interest of the owner in the ves- 
sel, if that is not greater than the loss or damage. If section 4283 
stood alone, it might be said that it intended to give the value of the 



THOMMASBN V. WHIXWILL. 901 

interest in each case aa it stands immediately after the incurring 
of the liability, as soon as ail direct effect of the event creating the lia- 
bility upon the physical condition of the vessel has been suffered by 
the vessel. But no such view can be maintained ^hôn the provis- 
ions of sections 4â8i and 4285 are oonsidered in connection with 
those of 4288. By section 4284, whenever any loss is suffered by sev- 
eral owners of property on the same voyage, and the whole value of 
the vessel and her freight for the voyage is not sufficient to make 
compensation to each, they are to receive compensation from the 
ship-owner in proportion* to their respective losseâ. Thewhole value 
of the vessel and her freight is to be applied to ail the losses named 
in section 4283, though there may be a loss of each of two or of ail of 
said three kinds on the same voyage. Thus there may be the loss or 
destruction of the property shipped on the vessel, creating at the time 
a liability, and afterwards on the same voyage she may negligently 
coUide with and damage another vessel, creating thereby another lia- 
bility. There is, then, under section 4284, a loss suffered by several 
owners of. property on the same voyage. If the value of the vessel 
and her freight for the voyage is not sufiBcient to compensate eacih 
owner, — that is, ail the owners suffering loss, — the ship-owner is.with 
such value to compensate ail in proportion to their respective losses. 
After the happening of the event which caused the loss or destruction 
of the property shipped, which may hâve been an explosion or a leak- 
age of liquids, the vessel may hâve been left of sufficient value to 
compensate f uUy for such loss or destruction, but she may have^ been 
so damaged by the collision as to màks' her value as left inadeqiuate 
to compensate fuUy for ttie loss of the property shipped, and also for 
the damage caused to the other vessel bythe collision. In such case 
the owner of the property shipped cannot claim full compensation. 
His loss must be put in with the other losses on the voyage, and he 
must be satisfied with his pro rata shareof the value of the vessel 
and freight. The statute is express in section 4284 in including ail 
losses on a voyage. What the losses are cannot be told tUl the voy- 
age is fuUy ended. The "wholo value of the vessel" mentioned in sec- 
tion 4284 means her value at the close of the voyage. If there be 
two or more losses during the voyage, for which the ship-owner is 
liable, and the vessel, after the accruing of the liabilities and during the 
same voyage, is lost herself, the clear meaning of the statute is that 
no one shall receive compensation for his whole loss. No différent 
rule can be applied under the statute where the offending vessel is 
lost after the accruing of one liability, and only one claim for loss is 
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made by onè owa^er of thé pjcopôrty lost. The proeeedings for appor- 
tionment providedi for by section 4284 may be taken wbere tbere is 
but oue claim made, and the valoe of the yessel and her freight is not 
sufficient to. make compensation f ully for sueb elaim. This is pro- 
vided for by rtjle 54 in admiralty. 

Thèse vie\ps are supported by the provisions of section 4285, under 
which the ship-owner may make the required compensation and dis- 
charge his Jiability by transferring. his mterest in the vessel and 
freight to a trustée to be appointed by a court. This he cannot do 
till an opportuntity is given to do 80. When he does it, the interest 
to be transferred i& the interest as it stands at the time of the trans- 
fer, if that is made in a reasonable time, and nothing bas intervened 
amountiÊgiio a waiver or forfeiture of the right to make the transfer. 
Thèse views are in accordance with what bas been held to be the gên- 
erai principle of the statute of the United States, namely, an adop- 
tion of the maritime law of Europe in respect to a limitation of lia- 
bility for torts of the master and crew. 

It is deciared ia Norwich. Co. v. Wright that by the maritime law 
the ship-owner was discharged by the lossof the vessel on the. voyage, 
or by giving up what waa left of her after a disaster to her on the 
vogage. 

Again, m Nat. Steam Nav. Co. v. Dyer, the rule of the maritime 
law is stated to bave been only to charge innocent ()wn,ers to the ex- 
tent of their interest in the ship for the acts of the master and crew, 
and to regard their lîability as at an end if the ship was lost, and it 
is there said that our statute adopts such maritime rules. The rés- 
ervation made in the case of The Benefactor, that a question like 
that in the présent case may require further considération when it 
arises, must be acoepted as only an expression of that proper judicial 
caution which leaves open in form, questions that are not svb judice. 

No effect can arise from the fact that the Great Western was 
stranded by the négligence of her master and crew. The collision 
with and sinking of the bark were caused by the négligence of the 
master and crew of the steamer; yet the ship-owner's liability is 
subject to limitation. If the subséquent loss of the offending vessel 
destroys his liability, it must do so whether the loss be caused by the 
négligence of the master and crew, or by a péril of the sea without 
such négligence. The gênerai principle of the maritime law and of 
our statute is that the ship-ôwner exposes to loss, resulting from the 
faults or neglects of the master and crew to whose care he intrusts his 
vessel, oîily the property intrusted to them, and can free himself from 
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liability for such faults or neglects by surrendering such propcsrty in the' 
shape in which it cornes bacfk to him from their hands, s6 long as no 
privity or knowledge on bis part att&ehes tO any suoh f ault or neglect, 
or to any disaster whiob bas befallèn the vessel dnringi the voyageii 
In accordance with this prinôiple thè statùte allows an opportunity 
for sucb surrender. It côitld not be made in tbisoasé between the 
time of the collision and the time of the stranding: ■ The ifisk of the 
loss of the offending vessel is thrown, for the benefît of cbmmerce, on 
the owner of the property damaged by hfer, so tlat if ahè iô ibâtin the 
seà-her value shall not again bé lost to herowner; ■ 

Attention is directed by fiie libellants to the fact tbàt'the casés of 
The Gity of Nàrwich and The Scotlandi àrose under tbe "act of 1851, 
wbile tbe présent case àrose 'iinder thè Beiméd ^Stàtutesi and to cer- 
tain différences of language between the t#fa «tiactnjénts.' f-lîn section 
3^of the act of 1851 it is; said that tbei liability of-the ''owner or 
owiièrs" shall not exceed th^ amount or i^alue of 'tlïe interest of"such 
owner Or owners respectively" in* thè vessel^ i lû section éâSS' of the 
Eevised Statutes it is said that lihe liability ofthie owner" shall not 
eibèed the amOunt or value of the interest of "such' lownèr" in the 
vessel. In section 4 of the act of 1851 it is said that' ''such owner 
orôwners" may transfer "his or their interests." M' section 4285 itis 
said that "such owiièr'' may transfer "his interest." -On thèse différ- 
ences of language it is contended that the Eevised' Statutes exclude 
a limitation ôf the liability of;-» part owner to the value of' his inter- 
est in the vessel and freight, anddo not provide any limitation short 
of the interest of the owner or ownérs coUectively in theiwhcde vessel. 
There is no force in this contention. By section 1 <jf the Eevised 
Statutes it is provided that in determining the meaning" of the Ee- 
vised Statutes words impofting the singular number may extènd 
and be applied to several persons or things, and words im^orting the 
plural number may includeth» singular. It was undoubtedly be- 
cause of this gênerai provision that the languageiof the aet of 1851 
was condensed in the Eevîsion. Eëàd by the light of such gên- 
erai provision, and in view of the principles On Which, the Bevision 
was made, it must be held that the new language in sections 
4283 and 4285 is the resuit merely of revision, simplification, rear- 
rangement, and consolidation, with a viewto the re-enactment of the 
same substance and meaning. Mûrdoch v. Gity of Memphis, 20 Wall. 
590, 617; Smith v. Fisk, 23 Wall. 374; 17. S. v. Claflin, 14 Blatchf. 
aiC. 55j The L. W. Eàton, 9 Ben. 289i:-298-308. Thé above re^ 
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marks apply also to the suggestion ou tbe part of libellants, tbat sec- 
tion 4285 diffère from section 4 of the act of 1851 in that it limita 
the opération of an abandonment to a discbarge of tbe sbip-owner's 
liability arising from the particular disaster in respect of wbicb tbe 
abandonment is autborized, wbile under section 4 of tbe act of 1851 
a transfer bad tbe effeot to discbarge tbe sbip-owner from liability 
for ail torts of the master during tbe voyage. 

It foUows from tbese considérations tbat the respondent is entitled 
to bave bis liability to tbe libellant limited to the value of bis interest 
in the steamer as snch interest existed after sbe was stranded and 
■wrecked, with the addition of her pending freight. But the respondent 
contends that under section 4285 the libelmust be dismissed because 
he bas made tbe transfer provided for by making tbe transfer to tbe 
libellants dated April 19, 1877. Under the statute, tbe transfer, to be 
effective, muât be a transfer of an existing interest in the transferrer, 
and be must not before bave transferred bis interest voluntarily to 
some otber person. By tbe abandonment to tbe underwriters, and the 
subséquent sale of the wreck and of tbe materials saved therefrom for 
account of tbe underwriters, and pursuant to directions from tbeowners 
before any transfer to tbe libellants was made, sucb right of transfer 
was lost, and the attempted transfer was nugatory . Tbe abandonment 
to tbe underwriters transferred to them tbe property. Whether, under 
tbe maritime law, there could or could not bave been a surrender 
after an abandonment to underwriters, it is plain tbat our statute 
requires a transfer which will carry title, so that under rule 55 in 
admiralty tbe transférée may realiae the proceeds for the benefit of 
tbe person or persons entitled to damages. 

It is contended by tbe libellants tbat the transfer which did not 
include tbe insurance money could be effective in tbis case, and tbat 
tbe amount for which the respondent is to be beld liable must include 
sucb insurance money. On the otber hand, the respondent contends 
that tbe libellants bave no interest in sucb money. 

In Norwich Co. v. Wright, 13 WaU. 117, a remark of Pardessus 
(Droit Comm. part 3, tit. 2, c. S, § 2) is quoted as folio ws : "Tbe owner 
18 bound civilly for ail delinquencies committed by tbe captain within 
tbe scope of bis aUtbority, but be may discbarge himself therefrom 
by abandoning tbe sbip and freight, and if they are lost it sufSces for 
bis discharge to surrender ail claims in respect to the sbip and its 
freight." The court adds, "such as insurance," etc. On tbe basis oi 
tbis remark it is recited in Dyer v. Nai, Steam Nav. Co. 14 Blatehf. 
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C. C. 483, 487, as the rule of the maritime law, that if vessel and 
freight were lost the ship-owner could not discharge himself "withoilt 
surrendering ail claims in respect of vessel and freight, sùch àsinsur- 
ance," etc. When the case of The City of Norwich came before this 
court on the pétition of her owner for a limitation of liability, (17 
Blatchf. C. C. 221,) it appeared that at the time of the collision she 
was insured against fire, not against marine disaster, and that her 
owner had received from the underwriters, as insurance money, some 
149,000. The question arose whether it shonld account for that 
money to the claimants for loss and damage by the collision, in addi- 
tion to the value ôf the steam-boat as she lay sunk after the collision 
and the fire. The court held that under the statute the . liability 
extends only to what would pass to a trustée, aoid what was required 
to be transferred as a condition of discharge was only theinterest in 
the vessel and freight; that nothing ■vras said about , trflnsf erring 
insurance; that a transfer of property insured does pot trapsfer insur- 
ance; and that a polioy of insurance is no interest in the thing in- 
sured. The court also etamined the authoritiefi and coincludëd that 
the maritime measure of liability did noï extend to irisi^yançe upoi^ 
the vessel, and that there is nothing in our statute to enleirge SQch 
measure of liability. I think it is sufficient to rest the question on 
the plain language.pf the statute. The "interest" in thé véssel which 
is the measure of the liability under section 4283, and a transfer of 
which, if made under section 4285, opérâtes to discharge the claim 
for loss or damage, does not extend to what is not an intëriest in the 
vessel. It was easy for the statute to bave provided for lî^lBility for 
transfer of claims for insurance. It fails to do so, whether the mar- 
itime law did so or not. 

The question as to the value of the steamer and her pendîiig freight 
after her wreck seems, in the évidence, to bave been goné into to an 
extent sufflcient to show, on the évidence as it stands, that such net 
value was only $1,796.14. But the libellants are at liberty, before a 
decree is entered on this décision, to apply to this court, on notice, on 
spécial cause to be shown by affidavit, for an order of référence to a 
cômmîssioner to assess such value on the présent évidence and on 
further proof s. ' 

The amount decreed against the respondent by the dîstrîdt court 
was $17,023.44 damages, with interest on $14,371.44 froqi. May 6, 
1876, as an average date, to the date of the decree, and $762.62 costs. 

The respondent alone has appealed. He is entitled to his costs in 
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thJ3 cojir|, "As lie Cfontested tlie question- of fault and négligence,, 
in the district court, by bis s,nBwer, he is.fl.ot entitledl to costs in that 
court, but the libellants are entitled to costs in that court. 

See9Beh.:i- 



McWiLLiAMS î/. The'Vim, etc. 

HiLLOWELL ». The SAMBi 

{District Court, s. D. Mta Toric. June ?6, 1882.) 

L OoLUSioiï— Obligatiôs TO HOLD CoTmsB— Rtjia 23— Lrafirs. 

In niEi^t^ation lil tUe night-time, and in plenty of sea-room, the obligation 
upona tessei to Jkeep her course, under rule 23, (Rev. St. } 4233,) arises from the 
time when Jhé Jight» pf the pther vessel are seen, or ought to be seen, hy a 
propéf lobkout, \yitMn the litnits ôf twô miles, presoribed by rule 3, at which 
distance IfglitSBhoùld be visible. 

2.SAMB. ■!'■ ! ■■ ' , ■,,!■ , , 

Where jthe schopiier S., in the westerly p^i^. of Long Island soqnd, sailing 
in the channel courge W. 8. W., changed two ppi^ts to the southward, to B. "W., 
thereby iiéàding nearly direotly for ttflteatn-tngi'abont a mile distant, whosè 
lightB Were visible, but were notinoticed,~thë captàlli being diverted by a dis- 
cuésioa with il^q pilot» whq had just boardeij; her,— and there being plenty of 
aea-rppm ;tp haye k^pt his course, heîd, that the S. 'was within a distance sub- 
jecting hér to the twenty-third rule, and that ste niiùst hô held in f àùlt and 
respobsîblé for the obîiision which followed. * 

8. BAMEWiNaatECT or Ubb OF IrtaïAMs TO -âtvoiD! CoLiiisiôir. 

The steam-tug V- ,having previpusly shaped her cours^ to pass to the right, 
and haying observed the schooner's change of course whëtf about a mile distant, 
and hàViàg' fltlll abundant ^ea-room and timé to pass on eilher side, held, àlsoyie- 
sponsibip ftir thé oolliaiôn, for ûot having used promptly the mèanswithin her 
power to avoid it. 

4. Samb— WpBK MusT Stop A?n> Back. ,. 

it being claime'd by the tug that the sehooner's change of course showed her 
green light;'èb that shéappéàred to be crofeàiùg the V. 's course tothestar- 
' b6ard:sidei (the schooner's redlight being possibly obscured by hei jih,) held, 
that tlip iV. . waa not Justifled,;nnder this appearance of the green light only, in 
continuing her course to starboard, but was bound togo toport, or io stop and 
back if nècessâry. 

5. SaME— SlBAilBB TO KEEP OlJT OB' ' i'HB WaT. ^ 

A steamer bound to ieep ,out of the-wayof a sailing- vessel rîa ootrplieved 
from this duty by a previouB fault of the latter, but remains bound to use 
with promptiie^ ^ud^^iligence alljemaining means reasoiiably vrithinher 
power to avoid collision, and to mflke guch practicable changes in her own 
navigation ks may be rendered necësSaty by the faulty changes of thé other. • 

Collision. i 
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On March 5, 1880, as the barge George M. Wrîghù, loadâcl witH 
coal, was proceeding eastward at the entrancè of Long Island sound, 
between Hart's island and Sand's point, at abotit ■ faaïf -past 4 in 
thé tnorning, in tow of the steam-ttig Vim, and lashêd ùpon her 
port aide, she was run into by the schooner Sp'artel, and so injured 
that she "wàs shortly after beached. Thèse libels were filed by the 
owriers of the barge and of the Spartel to recovef their respective 
damages. The barge being without fault, the controversy *a8 be- 
tween the Vim and the Spartel as to which of them was respônsiblô 
for the epUiBion. The night, being overoast, Was a gdod one for sée- 
ihg lights, and both vessels had ail the régulation lijglitâ properly set 
and burning. The tide was flood, and thè wind very light from the 
N. B., nearly directly aft of the course of the Spartel, à small two- 
masted schooner about 68 feet loùg, then' sàiling with her booms on 
the port side. The channel, as marked upon the chart for vessels 
coming west pa6t Sand's point, ÎB W. S. W.; firom thât" point the 
course changes two points àiid a quarter to thô S., nàmëly, tô S. W. 
J S., and so continues between four and fivè'Diiles. On the part of 
the Vim it was cMmed ildài aftér seeing the lights upoii the Spartel 
from one to two miles distant,''flhe shaped hef cbursé'^io go to the 
right, but that shortly béfor^e the collision the Spartel changed hér 
course to the southward, when it was too late for the Vim to avoîd 
her ; whereupon she reversed her engines, and, as craimed-, was mak- 
ing stem-way wheti the Spartel struck the barge. On the part of the 
Spartel it was insisted that no change of course on hér part was 
made, except the usual change to keep the ehànnelcOursë at Sand's 
point, which, as she olaimed, wàs so far from the plàièe of collision 
as to be no violation of the rnle requiriiig her to kéép hôr course, 
Each claimed that the other had not a propei: lôokout.' 
\E. D. McCart% for libellants. 

Bénediet, Taft é Benedict, toi ih% Yim. 

Goodrich, Dèady é Platt, foT ihe Sp&tiel. ' ' '■'' 

Brown, D. J. The weight of téstiiQohy is tKàt thô Spartel made 
no change in her course except the usiial change in the vicinity of 
Sand's point from W. S. W. to S. W. J S. TMs mtist be deemed, 
therefoire, to bavé been the change observed by thoser ott board the 
Viria, thongh it must bave taken place whén thé vessels were much 
fùrthér apart 'than the estiùiaté given by the Viin's witriésses. The 
Spartel, wh^e ùpoi her éourse of W. S. W. béfbre reaoliing Sand's 
point, would show her red light only to the Vikii, whîèh wâs to the- 
southward, upon a course which must bave been very nearly N. E. 
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by J N., the channel course. After the change of the Spariel to S. 
W. her green light would corne into view ; and as upon that course 
she would be headed nearly direotly for the Vim, her red light ought 
also to havé been seen by the latter. The Vim's . witnesses, how- 
ever, testify that it was shut eut ; and it may hâve been obstructed 
by the jib, as the sails were on the port side. The Vim had two light- 
loaded barges upon her starboard side. Her captain testifies that 
she was making about three knots against the tide ; that the Spartel's 
red light was first seen a mile or two distant, about a couple of points 
ofif their pprt bow, and that the green lights of two other schooners 
were seen to the southward and astern of her; that she was then 
going about N. E. by E., and shaped her course togo bôtween the 
Spartel and the other schooners ; that when the Spartel changed so as to 
show her green light, the Vim blew one whistle, which was repeated 
when it wasobserved that she held on her new course, and then blew 
three whistles as an alarm signal, aadthen stopped and backed, so as 
to be making stern-way at the time of the collision. The pilot testifies 
that they kept porting ail the time. The prépondérance of évidence 
is, I think, unquestionably to the effeet that the Spartel's change of 
course was made within such a distance from the Vim as subjects 
her to the opération of the twenty-third rule, requiring her to keep 
her course. -, 

There is,. perhaps, no definite limit of distance for the application 
of this rule in ail cases. Spécial circumstances must doubtless 
modify any. gênerai rule in, that respect; but where there a,re no 
spécial circumstances affeoting the navigation under rple 24, it 
would seem that the limit of two miles, which is the distance pre- 
sçribed at, which lights must be ma,de visible, ought also by neces- 
sary implication to be taken as the distance, if the lights are seen, 
within which vessels should be required to keep their course, and 
déviation from it be held to be at' their own péril. If that rule is 
not applied in regard to navigation at night, ^provide^i' t^^ night is 
such, that -tjbie'lights -cpu^ be seen at that distance ; or, if mot visible 
at that distance,, iheii, from the time whea they are visibj^, — any dif- 
férent rule, iwiiiçh dépends ; upon some less estimated distance p| the 
vessels apaçtj,, and itasupposed; suffiçiency to enable the o^ih^ vessel 
to keep out of; the wayi,, would ba attended with such (Uncçrtaiiity and 
perplexity a^ J;o be yeryr embarraçsing in praetical application, and 
tend to defe9,t,.the yery.pbject of the xules enacted ,to eosQre certainty 
aji,d safety in navigation. ; 
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In requiringthe colored lights of vessèls to be such as may be vis- 
ible for two miles, it is necessarUy assumed that safety in navigation 
ordinarily requirés that the position and courses of vessels should be 
observable at that distance from eaeh other in order that each may 
properly shape its course to avoid danger. The twentieth and 
twenty-third rules, requiring one vessel to keep her course and impos- 
ing the whole duty of keeping out of the way upon the other, are 
established in order to avoid conflictiug changes by both. The ves- 
sel which is bound to keep out of the way must, therefore, hâve the 
right, under this responsibility which is cast upon her by the law, to 
shape her course as she deems best from the time and within the 
whole distance at which thèse colored lights are by law required to be 
visible for her guidanceandgovernance; and this neoessarily implies 
that the other vessel shall net, within the same limits, make any 
change of ôourse which might thwart or embarrass the course of the 
vessel which is legally bound to keep out of the way. If th« vessel 
bound to keep her course might lawfully change it at some indefinite 
point within thèse limits after the other's lights hâve become visible, 
except for spécial rèasons under rule 24, then the other vessel, 
though bound to keep out of the way, could not, until that point were 
passed, shape her own course at ail, except at the risk of being 
thwarted in her efforts to keep clear j and thus hésitation, uncertainty, 
and conflicting changes in navigation would be continued inde&nitely 
within the limits of two miles, instead of that fixédnèss and cer- 
tainty of action being secured which is the évident objeot of the rules. 
The Oregon, 18 How. 572. 

As regards navigation in the night-time, I think, therefore, that 
veisselB must be held subject to the twentieth and twenty-third rules 
from the time the opposing vesseVs colored lights are first aeen, or 
would be discovered by a proper lookout, subject to the qualifications 
of the twenty-fourth rule* From that time the one vessel bas a 
right to shape her course so as to discharge with certainty a,nd safety 
the duty of keeping out of the way imposed on her by lawi, atQd the 
other ivessel within the same limits is prohibited from change "except 
ather péril; and this view seems to be involved in the deciaiou of 
Judge Nelson in the case of TheScotia, 5 Blatchf. 227- Seô, a^so, The 
Gfrfidt £lastem,'2 Moore, P. C, (N. S.) 31, 44. 

The évidence leaves no doiiht in this casis that the Spartel -was far 
within this limit of two miles jwhen her change of course was made. 
Thé place of collision, as appears from thè great. majority of wit- 
aesses, was abouthalf ai iniLe wesi of Sand's point Tiie master of the 
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barge, Vho is a diBÎntereBtéd witiless, and the captâin and pilot of 
the Vim, put it at that distance. Schofield, the pilot, who was on 
board the Spartel, says the collision "was to the west of Sand's 
point, about half a mile from it." The Spartel was making only 
froin three to four knots with the tide, and the Vim no greater speed. 
The Spartel's change o? course, as Schofield testifies, waa made after 
he came aboard, "and a few minutes after pasaing Sand's point," 
from which it would f oUow that this change was less than half a mile 
from the point of collision ; and as the two Vessels were moving at 
about the same speed, it must hâve taken place, according to this 
testimony, when they were less than a mile apart. There was noth- 
ing in the situation which required the sohooner to change her course 
at Sand's point. There was abundanoe of sea-room for nearly a 
mile to the northward, and tehe could without difficulty hâve contin- 
ued her course of W. S. W., without, change, far beyond the point of 
collision. Had the change not been made she would hâve passed to 
the northward of the barge by a considérable margin, and her change 
of conrse must therefore be held to hâve been a violation ûf raie 23, 
and a fault which contribùted to the collision. 

This conclusion would hâve been reàched even if it had appeared 
that the schooner's change of bourse had been made deliberately, 
and in view of the steamer âhead, It is not affected by the circum- 
stance, as clearly appears from the testimony, that the steamer had 
not been noticéd, though plainly within sight aj; the Mme. The cap- 
tain testifies that he acted as lookoat, standing by the starboard 
quarter, with no one forward. Sand's point iô the commencement of 
the pilotage ground coming into New York. The pUot, Schofield, had 
boardéd the Spartel shortly before reaching this point; but a dis- 
cussion ensued between him and the oaptain oonoerning the terms 
on which he would leave the Spartel and go to one of the other 
schoohers astem, and allow the csptain to take the Spartel to New 
York. The matter had not been settled at the time of the collision, 
and the pilot testifies that he had not taken charge of : the schooner. 
It seems clear that this debate diverted the attention Of the captain, 
and that little or no attention àt that time was paid to ojther vessels. 
The captain testifies that when he first saw the Vim he saw both 
her colored lights direetly ahead, three or four minutes after his 
change of course; so that it is clear this change wàs made without 
any référence to the Vim. If he had obsërved her lights before this 
change, he would, therefore, hâve seen her at least two points off hj» 
port boWj and at à distance, as I find from thétestimoiiy^ not vary^ 
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ing greatly fromi one mile. Had hè seen tihe Vina's KgMs ixx, that 
position, it is not to be supposed that, having abondance of aea-room, 
he would hâve changed his course se as to steer directly towards ber. 
This change of course, itself a f ault nnder the circumstances, is tbere- 
fore directly traceablé to another faûit — the waut, of a proper lôok- 
out. The captain, it is tme, estimâtes the distance of the Yim at 
"probably a mile or so" wben be first saw ber lights, and that it was 
10 or 15 minutes before the collision. Other testimony of his would 
indicate tbat she was then much ùearer. He says: "I saw her 
coming right ahead for us;" and he says that he called the pilot's 
attention to her and asked if he had not better luS a littlé; that the 
pilot said, "Eeep yonr course >" and that "she was then about half a 
mile away;" while the pilot testified that wheti the captain thos 
called his attention to the Yim" she was "but a quarter or perhaps 
not more than an éighth of a mileaway, and right ahead, and this 
was about 10 minutes after the change of course." > It seemâ clear, 
therefore, that the Spartel must be held in faultj botE for the want 
of keeping a proper lookout, and for an improper change of course 
resulting from it, which contributed to the collision. The Osseo, 16 
Blatchf. 537. 

I think it is also clear that the Vim did not, after the Spariers 
change of course, perfoirm her whole duty to keep out of Ihe way of 
the schooneï. The schooner's change of course, though a fault,. 
-because made when only about a mUe distant and after the Vim 
had shaped her course to go to the southward of her,mu8ti néyerr 
thelesB, bave beén perfectly understood by ihé captain of the Vim, 
because it was made, as the évidence shows, at the usual place of 
iehange, foUowing the channel course. This change, as éereral wit- 
nesses testify, brought the green light in view and shut out the red. 
Those in chargé of the Vim must bave known, therefore, that the 
schooner had either changed to the channel eoursei with her red 
light obscured by the jib, or else changed still further to the south, 
«0 as properly to shut out the red light. In this uncerlainty the 
Vim was not justified in k'ee^ngupon a southerly course to pass to 
the right. That course apparently. tended directly towards a c©llisioh, 
aûd it soiesùlted.- The weight of the testimony on the Vim's part 
is much weakened by the Very great eraror in the distance ascribed to 
the schooner, i. Ci, au eighth of a naile only, when this change in her 
«ourse was made. The difitaiice, as I bave said, must bave been 
mearly a mile, and the différence isof the greatest importance as 
respects the duty and res^onsibility of the Vimi- Theerror ihthis 
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respect obliges me to disregard the testimony, wMch other circum- 
staiices make improbable, that at the time the schooner changed ber 
course she was "about two points on the port bow" of the Vim. The 
necessary situation in passing Sand's point was such, at the time 
of her change of course, that the Spartel could not bave been two 
points off the Vim's port bow, unless the latter were either previ- 
ously far to the northward of her ùsual course, or else were so headed 
as to rim upon Sand's point, only a mile distant, both of which are 
altogether improbable. When the Vim was ûrst seen from the Spar- 
tel, tbough it may bave been only an éighth or a quarter of a mile 
distant, ail their witnesses testify ihat both the Vim's colored lights 
were seen, and seen neafly dirèctly ahead. The Spartel, at the time 
she made the change, must hâve prooeeded very nearly in the chan- 
nel course, as the narrow channel between Band's point and Exécu- 
tion ïock would not admit of muoh variation in her position, and 
her subséquent course was south-wést 5 hence; if both the Vim's lights 
were visible dirèctly ahead when the schooner was an eighth ori a 
a qnarter or a half of a mile away, as ail her witnesses testify, eithér 
the Vim could not bave ported muoh before that time, or, if so, she 
must previously bave been going to the northward of her true course, 
and the Spartel must, in that case, bavé been seen on her stàrboard 
bow, of which there is no évidence at ail. Her captain testifies that 
bis course was about N. E. by E., or a point and a quarter to the 
Bouthward of the channel course. In that case, if the Spartel passed, 
as the pUot testifies, on the southerly side of the channel, i. e., nearer 
to Sand's point, both of the Vim's colored lights might bave been 
seen ahead as described. 

From ail thèse circumstances it must be held that the Spartel, at 
the time of her change of course, when a mile distant, so as to show 
her green light, must bave been nearly dirèctly ahead of the Vim, and 
that, considering the schooner's slow speed, abundant time and room 
remained to the Vim to keep out of her way by going upon either side 
of her. I think it clear that she would, in f act, bave done so by put- 
ting her helm much less than either hard a-port or hard a-starboard. 
That her wheel was ported tardily, and but slightly and ineffectively, 
is évident from the resuit, as well as accordant with the pilot's man- 
ner of testifying in relation to it. And if, as alleged, the Spartel's 
red light after her change could not be seen, it was the plain duty of 
the Vim either to stàrboard her wheel at once and go to port, or to 
stop until the Spartel, under her green light, had passed to the stàr- 
board bowof the Vim, or else to back, if necessary, as required by 
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rule 21. The Vickshurg, 7 Blatchf, 316; The Northern Indiana, 3 
Blatchf. 92, 108; The Gocernor, ICliflf. 98. The case as stated by 
the captain and pilot of the Vim oan scarcely exonerate them in this 
respect ; for, iî the Spartel, being two points to port, as they testify, 
changea her course when only an eighth of a mile distants© as to shut 
in her red and show her green light, then the danger of collision was 
obviously so imminent, and the précise course of the Sparte! was so 
uncertain, that it would hâve been the duty of the Vim to'stop and 
back at once instead of waiting until after two or three signais of the 
whistle had been given, apparently to induce the schooner to résume 
her former course. The other testiiùony, howôver, will not admît, 
as above observed, of the oorreotness of this alleged bearîng of the 
Spartel two points i;o port at the time she ohanged her courfie. 

I think the pilot of the Vim is in error in stating that the several 
whistles were «oundôd before the Spartel'e change of course. No 
reason appears for àny suoh whistles at that time; th« captain puts 
them after her change, and none werè heard on the Spartel till àbout 
the distance the captain states of one-eighth of a mile away. Nor 
can the pilot's testimony be credited that they hauled up on a course 
of N. E. by E. after passing Stepping Stones, and so kept about three- 
quarters of an hour. On that course the Vim would haye run upon 
Hewlitt's point or Gangway ledge. In that location it js not possible, 
except by going zigzag, to deviate much from the regular course of 
about N. E., and there is no reason to suppose that the Vim fol- 
lowed any other course till after she had passed Gangway ledge half 
a mile before the collision. 

The whole évidence taken together shows, I think, that though the 
Spartel wrongfuUy changed her course when within a mile of the 
Vim, yet the latter, having still abondant time and space to keep 
out of the way by a further change in her own course, did not take 
any such prompt or décisive measures to do so as were perfectly 
within her power; but that she still piroceeded nearly upon lier for- 
mer course untQ the Spartel was near at hand, and then soùnded 
whistles of alarm, and depended, apparently, in part upon the Spar- 
tel's luffing up, instead of herself assoming the whole duty of keeping 
out of the way, as required by law, and changing her own course 
promptly when this was made neeessary by the ffiulty change of the 
Spartel. The préviens fault of the Spartel did not relieve the Vim 
from this duty. The safety of life and property requires each vessel, 
no matter what the previpus fault of the other, to use, with prompt- 
V.12,no.l0— 58 



dl4 J FESBBAIi BBPOSTEB^'. 

aess aâ<l dUigeiioe and' in accordànce'idth, |he rules of navigation, 
ail the means reasonably withirl her power to aroid collisions. 
St. John y. PMne, 10 How. 657, 584; The Vommerce, 8 Wm. Eob. 
.288; TheC.C. VanderiUt, Ahh. jLixû.' 361, Mé; TheScotia,lé 
Wall. 170| 181; The Ocm-oll, 8 Wall. S02 -y The American, 22 Wm. 
Eob. 845, 848 ; The City ofAntwerp, h. E. 2 Pr. C. 25, 30. In the 
case last eitied Lord Westbury says: " It cannbt be toomuch insisted 
on that it is the duty of a steamer, where there isrisk of a col- 
lision, whatêver may bo the oonduot of a sailing-vessel, to do every- 
thing in her power that can be done consistentiy with her cmn ëafety 
in order to avoid collision." The duty of the Tim to keep ont of the 
way, 80 lar as lay within her power, still remained, therefore, not- 
withstanding the Spartel's fault iii ohanging her course. Had the 
Vim acted promptly and properly in ¥iew of this change, she would 
hare been bla^eless though accident followed. For not doing so, 
ahe must be held responsible as well as the Spartel; and decrees 
should accordingly be entered for the libellant;; in the first case, 
against both; and in thé second ease against the Tim for hàlf the 
damages, with oosts; and a refetenoe to compate the damages. 



The P^nnsïlva^u. 

[DUMet Court, B. D. Penneylvania. June 27, 1882.) 

I, AdMIBAITT— CoLIiISION— FArLUfiB TO Show TORCH— PBHB0MPTIOH OF Negli- 
GBSrCB. 

The law requiring » sailing-yessel to exhibi^ a lighted torcb ' upon, the ap- 
proach of a steam-ship implies that the display of such torch will aid in 
preveDting a collision, ànd' the failure to exhibit such torch must, therefore, 
be regarded as a contributory fault* in ail instances^ except only where it is 
cleariy shown that ovring to extraordinary facts it could hâve had no: influence 
npon the tesult. 

2.' Samb. 

Thefact thàt the'Sldéligh'tsof thesàiling-vesselT^ére discorered from the 
steam-ship as early as the toiich could hâve beau, iviU not relieve the sailihg- 
vessel from the charge of négligence in failing to exhibit the torcl^. 
3. Same— Ratb OF Sphbd OF Stbam-Bhip. , 

It is négligence for a steam-ship to run ix à speed of from nijtte to ten kïiotg 
anhour in a thick f(^,41irough whichapprbaching Yèsàelàèbald not b&sécn 
at a distance Of over<thefouirthof amUé. . ■ 1 

- «BepikrtedbrFrankF. Fricbard, Esq^^bftbePhlUdelphlaMr. . :■: 
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4. SAME— ©ENERAL.Rtnai.' ■ -. ' ■ ! ^' ,, : ■ • 

The rule in such cases is th&t the Bteajn-sWp's speed 8honld he Buch that she 
can keep o& witliiii the distance at which an approaching vessel can he seen. 
6. Same. 

A stëam-ship and a schooner collided In mid-ocean. The night was thick 
and f oggy, and the steam-ship was making from nine to ten knots an hour. 
The schooner saw the steam-ship's head-light, but failed to exhibit a torch. 
The steam-ship saw the schooner's red light and revers6d her angines, but 
could not prevent the collision. Reld,tb&t both vessels werô in fanlt— the 
schooner in failing to exhibit a torch, and thç steam-ship in running at an 
unjustiflable rate of speed— and that tjhe damages sbould be equally divided. 

Libel by the owners of the schooner S. B. Hume against the steam- 
ship Pennsylvania to recover damages: for a loss of the schooner by 
collision. The faets were as follows: The collision ocourred in mid- 
ocean, at about half past 11 o'clock on the night of Joily 23, 1878. 
The weather was thick and foggy. The Tessels were bound on oppo- 
site courses, the schooner âailing with the Wiud free about seven knots 
and sounding her fog born, and the steam-ship running under steam 
alonè at a ôpeed of from ninô to ten knots and blo-wing her whistle. 
The master of the schooner had gone below, leaving the starboard 
watch on deck in charge of the second officer, mih instructions that' 
if any objeet was made out-ahead he should "corne to on a port 
whéel." The mast-head light àlone of the steam-ship was seen from 
the ôchooner, and, in accordance with the captain's instructions, hèr 
#heél was at once put hard a-port^ causing her to lùff into the wind 
and lose her headway. No torch was shown from the Bchooner's 
deck. Those on board the steam-ship first saw the Bchooner's red 
light about two points on thé starboard bow. The steam-ship's helm 
was at once ported, and her engines reversed at fulL speédj but not- 
withstandmgihis the vessels came together, the steam-ship strikingthe 
schooner two blows, — thefirst jast abaft the main rigging on the port 
side, and the second a little further forwaM on the same side, causing 
her to fill and sink. It was claimed on the part of the steam-ship that 
at the time of the collinon her headway had been entirely overcome, 
and that she had commenced to back, but that the heaty sea drifted 
the schooner against hei^ bbw, > striking her twice before she could 
back away. 

Alfred Driver, J. Warren Coulttoh, and F. A . Wilcox, toi libellants. 

Henry R. Edmundi and Morton P. Henry, for respondent. ., 

BxroJSB, D. J. The burden of proof ia on respondent. Havr 
ingitun the schooner down, the ptèsumptions are against her. She 
tnust therefoire show that thè fault was not hérs, ot answér in dam- 
age».: : She bas undeEtaken ,to show it, by évidence that the schooner 
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alone was blâmable, — charging the latter with fault in neglecting 
proper lookout, altération of course, failure to exhibit torch, and 
other less important particulars. That the schooner was blâmable 
in failing to display a torch, as required by statute, is clear. There 
is nothing in the circumstances showh to excuse this failure. It was 
her duty to bave the light ready, and waiting for such an emergency 
as arose. She knew that in the foggy atmosphère prevailing, with 
the direction of the wind and condition of the sea, approaching ves- 
sels could only be discovered at short distance, and should bave 
appreciated the importance of being prepared to display this light 
at any moment. It is fair to cqnclude that she did not bear the 
steamer's whistle until her lights appeared, (as the witnesses state,) 
but at that moment her 'torch should hâve been displayed. The 
argument that her failure to display it did not contribute to the dis- 
aster,^(that inasmuch as th© side lights of the schooner were discov- 
ered as early as the torch coald bave been, aaid a display of the lat- 
ter would not therefore haveafforded the respondent additional infor- 
mation, or aid in keeping off, the neglect to display it was unim- 
portant,)— cannot be acceptedi The law, as expressed by the statute, 
implies that the display of such a light will assist approaching steam- 
ships in ascertaining the position and coursé of sail-vessels, and thus 
aid them in keeping away. The failure to display this light must 
therefore in ail instances be regarded as a contributory fault, at least, 
where collision occurs under such circumstances, except only where 
it is clearly shown that owing to extraordinary facts it could hayô no 
influence upon the resuit. Hère no Such extraordinary facts appéar. 
On the contrary, the circumstances-^(the condition of the atmosphère 
and sea)— rendered the display of a torch in this instance especially 
important. The schooner's approach bednig undiscoverâble in time for 
deliberate examination and judgment, it was essential to réasonable 
chance of escape that the steam-^hip should hâve instant information 
<rf the former's exact position and course — ■such as the iorchiwas cal- 
«ulated to aff&rd: .. ' ■, ' 

Whêther the schoonerwasguiltyiof fault, as charged, in changing 
her course is, to say the least, open to serious doubt. The/.¥essels 
*er6 meeting, I think, very neaarly head on. Whether the>8tôami-Bhip 
was a little off the schooner's pôitbow, or a little off the starboard, 
cannot bé knownwithcertainty. Neither the à^t&tementé of. witnesses 
respecting this, the mannér of colliding, nor anyother circnmstanoe 
shown, will enable us to aecertain the fact with précision. , Ex&ctly 
how the schooner was heading when her witnesses saw the sieam-ship 
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off her port bow, and when the respondent's witaesses saw her red 
light, is uncertain, as is also the effect npon the steam-ship'B head of 
reversing her angine nnder a port helm, — ail of which bear upon this 
question. It would not be safe, therefore, to conclude that the steam- 
ship was to starboard of the schooner when ûrst seen, and that the lat- 
ter in changing her course ran across the former's bows. It is pos- 
sible Buch was the case. The burden of proof, however, as before 
observed, is on the respondent; and the fact is not proved. If it 
were, however, (and no excuse shown — such as impending péril,) the 
resuit would not be différent. The schooner, as we hâve already 
found, was blâmable in another respect, and this finding is sufficieut 
to repel the presumption ref erred to, at the outset. In the absence 
of contributory fault proved agàinst respondent, it would relieve her 
as effectually as similar ândings on ail the charges. 

Such contributory fault is, however, proved against her. She was 
running at an unj'ustifiable rate of speed — but for which the collision, 
I believe, would not hâve occurredi notwithstanding the schooner's 
fault. She was making nine to ten miles an hour in a thick fog, 
through which approaching vessels could not be seen over the fourth 
of a mile. That this is excessive is, I think, clear. Coming unex- 
pectedly upon an approaching vessel, at such a distance^ and with 
such velocity, it would be virtually impossible to avoid disaster. The 
argument that she stopped beftire reaëhing the schooner, and that 
the latter drifted against her, and wa;s thus injured,' finds no just 
warrant in the évidence. Although ingeniouBly presented, and 
earnestly and ably urged, it is clearly unsound. To stop, as sug- 
gested, within the distance required was, I believe, impossible. It 
must be remembered that the schooner had a fair wind, and was also 
running rapidly. It is quite probable,-*-! Believe clear,— that with a 
moderate and proper rate of speed the respondent côiîld bave kept 
off. The master testifies that at five or six miles an hour he could 
certainly hâve avoided the collision. If unable to see a vessel at 
greater distance than he saw this his speed should bave been so 
reduced as to enable him to keep off at that distance. Any higher 
rate was improper. This is the true rule, having the support of sound 
reason and ail well-considered authority : The Panama, 5 Sawy. 63 ; 
The Europa, 1 Prichard, Adm. Dig. 187; The Blackstone, 1 Low. 488; 
The Colorado, 1 Brown, Adm. 393; The MonticeUo, 1 Holmes, 7. 

This conclusion disposes of the case. It is unnecessary to con- 
sider whether the respondent was guilty of other fault. It is clear 
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that each party -was guilty in the respect ;foiiiid and stated, wiether 
gailty in other respecta or not is unimportant. The disaster must 
be attributed to the concurring faults akeady f onnd. 

The libellant will therefore receive a decree for half damages. 

The answers of the assessors fuUy sustain the views expressed, 
and •will be filed herewith, 

The court submitted to nautical experts called as assessors certain 
questions, wMch, with the answers thereto, were as follows : 

(1) Under the circumstances stated by the steam-ship's offieers, — ^the condi- 
tion of the, atmosphère and sea, — was a speed of ten or even nine miles an 
hour excessive, for the Pennsylvania? ■ 

Answer. The steamer's course was W-by N., the wind was S. W., strong, 
with a heavy head sea, which, for thie safety of the men, occasioned the sta- 
tioning of the lookout at the^bridge ihstead of on the forecastle. The night 
was dark, and the atmosphère so thick sÀ to require the constant use of the 
steam-whistle. The steamer was under f uH-speed bells, making between nine 
and ten miles per hour when the red light of the schooner S. B. Humé was 
first seen, about one point on tàe starboard bow, and about four lengths of 
the ship distant. Under thèse oircumstances, as stated by the offlcers of the 
steamer, the speed of nine or ten miles per hour was excessive, and should 
hâve been prudently reduced to a point combining control with safety, which 
would be half her maximum speed regulated by the bells governing the engine, 
or àbout six knots per hottr. 

(2) Might the display of a tcarch by the schooner when the steam-ship first 
came into view hâve aided to keep. herofl? 

Answer. The schooner's course was E. S. E., single-reefed mainsail, the con- 
ditions of the weather as abbve stated. Had a tdrch-light been displayed when 
the mast-head light of the steamer waâ first sighted, the offlcers of the latter 
would hâve seen the glare of its flash before the red light came into view, 
and in time to détermine the direction of the schooner, thereby aiding the 
offlcers of the steamer in avertiog the collision, either byreveising the engine 
or by altering her course. 



Thb William Cook. ; 
(Dittrict Gottrt, S. D. Mw T<»-k. SvoM 15, liéiS 

1. CHAKtBE-PAKTT—StjppLiEs— Liens. ■■ . 

Where tie charterers ot a vessel agrée to pay ail, the expenaes.QfvSUpplying 
her, and a person furnishing siippUes is, notifled hy the owners of the tenns of 
the charter- party and forbidden to crédit tha véssél, he canbot acquire any lien 
upon her for supplies àfterwàrds furnished. 

2. Bamb. 

The libellant, having suoh notice, arranged with the eharterer for weekly 
payments. Held, that subséquent supplies must be deemed foraished upon tlie 
. Personal crédit of the chartèrér only. 
â, Samb— Mastbb— Whbn mat Bihd' Chabtebbd Vassaii. 

It ia only ia dt'cumstances of diatress in a foreign.port, or where repairs or 
supplies are necessary to enable the. veasel to complète her voyage or reach 
the hands of the owners, that the master has an implied authority from the 
owners to bind the ship contrary to the knowa tenus of a charter-iÂrty 

Libelire rem for Supplies. 

On the sixteenth day of May, 1877, the owners of the Bteam>boat 
William Cook, of this oity, chartered her to Jûsiah PoUock from June 
1i to October 1, 1877, to be used in the exoiirsiôn business on the 
Hudson river, the East river, and Long Island Sound; the charterers 
to bave possôssion, and to pay ail expeuses of manning and supply- 
ing her. FoUock took possesion of the boat on the first day of 
June, and used her only in excursions to Eockaway,' obtainîng ooal 
from the libellant's yard at Hoboken, New Jersey. The agent of 
the owners seeing her go to this yard, prôsumably for «oal, went 
there, and also to the office of the libellant in Hoboken, and gave 
notice of the terras of the charter, and forbade supplies being furnished 
upon the crédit of the vessel. This notice was conveyed to the prés- 
ident of the Company, who afterwards went with his colleetpr, to the 
office of PoUock, in New York, and arranged lyith him to ptty for the 
coal in weekly payments. Pollock paid for the coal up to the twenty- 
fifth day of June only. On July 7th possession of the vessel was 
retaken by the owners, for default in the payment of the hire accord- 
ing to the terms of the oharter-party, and this libel was afterwards 
filed in rem to recover for the coal famished her by the libellant 
from June 25th to July 7th. 

Abbett de Fuller, for libellants. 

Benedict, Taft é Benedict and S. H. Valentînèi £oj? claîmants. 

Bbown, D. J. The libellant is in this case precluded from alleging 
ihat the coal was furnished upon the crédit of the vesgel. Thaevir 
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dence îs clear and convincing that he had express notice, from the 
owners, of the charter-party and of its terms, and that neither they nor 
the vessel should be held for supplies, and that thereupon the libel- 
lant arrangea specifically with PoUock, the chàrterer, for weekly pay- 
ments. Upon Buch facts he could not lawfuUy charge the ship, and 
the coal must be held to hâve been supplied upon Pollock's personal 
crédit. Beinecke \. The Secret, 3 Ped. Eep. 665; The Norman, 6 
Fbd. Eep. 406. After such notice it would be a gross violation of 
justice and equity to permit a material man to continue to fumish 
BuppUes and charge the ship therefor, which would be virtually at the 
•expansé of the owners, vrho had no interest in the supplies and had 
carefuUy used ail possible means of avoiding liability. The Go- 
Ivmbus, 5 Sawy. 487. There are doubtleas oiroumstances in which 
the known obligation of thé chàrterer to pay for supplies would not 
prevent a lien on the ship, as where a vessel is in a foreign port in 
distress, with no means of obtaining supplies necessary to complète 
her voyage and reach the hands of her owners, and where express 
notice not to crédit the ship had not been given. In such cases the 
interests of her owners and the necessities of the case might raise an 
implied authority in the master from the owners to obtain necessary 
supplies on the crédit of the ship, notwithstanding the charterer's 
known obligation to pay for them. The Monsoon, 1 Spr. 37; The 
City of New York, 3 Blatchf, 187, 188. 

In this case there is nothing in the circumstances io raise auy such 
implied authority to bind the ship; but express notice to the libel- 
lant to the contrary. Even as respects necessaries it bas long been 
settled that a master's authority in a foreign port to bind the ship or 
her owners is limited to his instructions, when those instructions are 
known to the persons furnishing money or supplies. Pope v. Nick- 
erson, 3 Story, 465, 477; The Wooâland, 7 Ben. 110, 119. 

The William Cook, though she crossed the river at HoboKen, New 
Jersey, for coal, was in no substantial sensé away from her home port. 
The supplies were not fumished in any condition of distress, or to com- 
plète any unfinished voyage, or to bring her home within the reach 
of her owners; but they were fumished exclusively in référence to 
her daily excursions from this port to Eockaway, for the sole benefit 
of her chàrterer. The coal was not even obtained by the authority 
or direction of the master, who alone bas implied authority in a for- 
eign port to bind thé ship for necessary supplies; for he testified 
that he ordered none of the coal, and had nothing to do with pro- 
curing i+.; ail the receipts for coal were signed by the mate only. 
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Her trips being made from this oity, it would seem that the charterer 
had sent the steamer across the river to Hobokeh for no other pur- 
pose than to obtain coal and water of the libellants, and that, not 
for any voyage from that port, bat simply preparatory to her trips 
to be afterwards made from this city to Eockaway. 

It may be doubted whether the rule giving a maritime lien in a for- 
eign port for necessary supplies to complète a voyage could be prop- 
erly applied to supplies thus fumished for such a purpose; but with- 
out regard to this point I am clearly of opinion that the supplies in 
this case cannot be held to hâve been lawfuUy furnished upon the 
crédit of the vessel, but only upon the personal crédit of the char- 
terer. 

The libel should, therefore, be dismissed, with costs. 



ThB MABSEAIiL. 
{Dùtriet Court, 8. D. New York. June 16, 1882.) 

1. TU6 AND TO"ff— RiGHT OF WAY— RlVEE NaVIOATION. 

A tug with a heavy tow upon a long hawser, coming down the river with 
the tide, having to pass a sharp bend where the tide sweeps rapidly towards 
the opposite shore, has the rigbt of way as against a similar tug and tow com- 
ing up the stream below the bend. Where the M., with such a tow, came 
round West Point, on the Hudson river, after signaling the tug C, with a 
similar tow, below the Point, and receiving similar blasts in retum, and kept 
within 25 or 50 feet of the flats below the Point, and drew as near the Point as 
was safe, but the end of her tow swung with the tide so as to collide with the 
tow of the C, Tield, that the M. was not in fault, as she ought neither to hâve 
Btopped sooner nor to hâve attempted to cross the C.'s bows to the easterly side 
of the stream. 

2. Injuby to Tow — Neoligence — Actiok against Auc Vbssem Implicatbd. 

Where a barge in tow is injured without her own fault, through the négligence 
of some one of other vessels, the suit ought to be against ail, unless some are 
clearly not liable, in order that the respective rights of the parties may be de- 
termined in a single suit. 

Thomas C. Campbell, for libellant. 

Benedict, Taft é Benedict, for claimants. 

Beown, D. J. By the statute of this state, steamers navigat- 
ing the Hudson river are bound to keep upon the right-hand side. 
The Marshall, in coming down the river with the tide, would hâve 
been clearly in the wrong, therefore, in undertaking to go to the left, 
tmless there was clearly no alternative. That no such necessity ex- 
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îsted is évident fronï the fact th&i the tows nearly cleared each other, 
thdngh thô Gayuga was in the middle of tbe river, iustead of being 
upon the easterly side as req^iired by law, which would hâve enabled 
the MarshaU's tow to pass udîiïjared. The évidence shows that sig- 
nais were exchanged half a mile 8,part for each to pass to the riglit, 
and the Marshall bad a light to assume that tbe Cayuga was in the 
easterly half of the stream, and far enough over to avoid the known 
necessary swinging of the tow iû passing around West Point with the 
tide. 

It is established by a great prépondérance of évidence that the> 
Marshall, in coming around the point, went as near the rocks as was, 
safe, and drew her hawser tier very near to the westerly shore, and 
as near as they 'Wère everknovirn'to go, while sbe hugged the.flats 
upon the westerly side, below the Point, within 25 or 50 feet of their 
edge. 

So far as the Marshall was concerned the collision was caused, it 
seems to me, solely by the swing of tbe ebb tide. It was no greater 
on this occasion, so far as 'apjjealrs; than was usual at that point; 
and until a collision was seen to be inévitable, it was plainly the duty 
of the Marshall to keep on hauling as close to the westerly shore as 
practicable, because this tended to pull the tow out of the swing of 
tbe tide and away from the Gayugà's tow below. When it was seen 
that tbe collision could not be helped, it was then ber duty to stop, 
in ordeif that the blow might be lightened. In both thèse respects 
the MarshaU's navigation was correbt. In going along within 25 or 
50 feet of the flats the Marshall approached them as near as prudent 
navigation would allow, and I am unable to perceive any fault in her 
navigation. It was impossible for her to stop before reaching the 
Cayuga, because her tow upon a hawser 100 fathoms long, and drift- 
ing with the tide, would bave gone wild and become unmanageable. 
Had therè been any reàl difficulty in the two tows passing each otber 
off West Point, it was the légal duty of the Cayuga, which was com- 
ing against the stream with her tow, to bave stopped below until the 
Marshall and ber tow bad passed. The Marshall clearly had the 
right of way, and bad a right to assume that the Cayuga would either 
stop or go far enough to tbe easterly side of the river to allow tbe 
Marshall and ber tow to pass. The Oalatea, 92 U. S. 439; The De- 
fender, 1 Bond. 397. 

It is urged that the placing of the libellante boat in the fourth 
tier instead of thé haiyser tier was a fault in making up the tow, 
because, as is claimed, shè was deeply loaded, and by her weight in 
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the rear part of the tow inoreasôd the natural swing with the tide to 
the eastward. I do not find any évidence to show that the collision 
was caused by the place of the libellant's boat in the tow, or that it 
would bave been avoided had it been placed elsewhere^ The différence 
between the weight of his boat and others, and whether in the first ci: 
second tier, or the fifth, is not shown by any évidence to be material 
in causing the collision; and. as the hawser was from 100 to 120 
fathoms long, any différence in the swing of the tow from this cause 
must hâve been very slight, if any; nor does it appear that the 
tow was made up in any nnusnal manner. 

As the libellant is himself apparently without faolt, I regret that 
through some misapprehension of the f acts ail the parties concerned 
were not joined in this suit, so that the libellant's rights could hâve 
been finally adjudicated in one action, and the loss imposed where, 
upon hearing ail the parties, it should seem to belong. But upon the 
proofs, as they appear in this action, I can find no légal fault in the 
Marshall, and hâve no alternative but to dismiss the libel, with 
«osts. 



The âliob, etc. 

{District Court, 8. D. Florida. July 14, 1882.) 

1. EVIDEUCB. 

That a party had but one biU of lading and did not deem it prudent to incoi 
the risk of tke sea voyage from Antwerp, when it trUght be needed in more im- 
portant suit, not deemed sufflcient to admit in évidence a paper certified by 
United Statea consular certiflcate to be a true copy. 

2. Consular Cbetificatb. 

Â. consular certiflcate is not évidence. 

în Admiralty. 

Locke, D. J. This is a suit for damages and possession ot cargo. 
The libellant présents by his proctor a paper certified by the United 
States consul at Antwerp to be a correct copy of an original bill of 
iading in the possession of Weber, the libellant, and asks that it be 
accepted as évidence in lieu of the original, upon the grounds that 
"libellants hâve but one copy of the original bill of lading, and they 
deem it best not to expose that to the risk of long sea voyages before 
they can judge where their principal clairn must be enforced." This 
refers to the fact of a fraudaient shipment and false bills of lading 
which hâve appeared in other suits against the same- property, and 
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which bave presumably given the libellants (they being consignées 
of a portion of the cargo and having made large advances tbereon) 
an action against the shipper; and as the amount which can be 
recovered from this suit is but trifling when compared with that 
involved, the reason for withholding the original appears plausible; 
but when more closely examined I am not of the opinion that it oflfers 
suolî an excuse as would justify such a wide departure from the gên- 
erai rule of requiring primary évidence as permitting the introduction 
of the paper presented would require. 

It is much better that private interests and individual cases sufifer 
delay,rather than that the raies of practice and évidence established by 
the accumulated wisdom of générations in successive décisions should 
be broken easily down or ignored; and if the libellants hâve the origin- 
als, the production of them can be but a question of time, notwithstand- 
ing other interests. The gênerai rule which requires the best évidence, 
namely, the introduction of the original documents embodying con- 
tracts, bas, it is true, certain exceptions; but in every case such 
exception is based upon the inability of the party to procure the orig- 
inal ; and this bas been so repeatedly affirmed, and so conclusively 
established, that it can but be recognized as binding. The certificate 
attached to the copy states, and the libellants aeknowledge, that the 
original is in their possession, and this takes the case from the rule 
of exceptions. I hâve been referred to no case, nor hâve I been able 
to find one, where the inconvenience of parties or prospect of an 
original being required in another suit has been considered sufficient 
reason for the acceptance of a copy in évidence. 

International commerce is of too great importance to hâve the pos- 
sibility of success of fraud made any greater by breaking down any 
of the well-established protections for such documents as bills of lad- 
ing or of exchange; and although there are no suspicious circumstances 
connected with this case, nor hâve I personally any doubt of the 
integrity and validity of the libellant's cause, I do not consider that 
they hâve brought themselves within the rule which would authorize 
tho acceptance of secondary évidence. Greenl. Ev. § 84, and note ; 
Renner v. Bank of Columbia, 9 Wheat. 581; Sebree v. Dorr, Id. 558; 
Hart v. Yunt, 1 Watts, 253; 17. S. v. Beybum, 6 Pet. 352; Cornet v. 
Williams, 20 Wall. 226; U. S. v. Laub, 12 Pet. 1; Stephen, Ev. arts. 
66, 67. 

There is another point which would rule out the copy as authenti- 
cated were the one considered insufficient. It has been conclusively 
decided in the courts of the United States that a consular certificate 
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cannot be accepted as évidence except where it bas been made such 
by statute, (Levy v. Burley, 2 Sumn. 355; Church v. Hubbart, 2 
Cranch, 187; U, 8. v. MitcMl 2 Wash. C. G. 188;) and althoughthe 
actsof August 18, 1856, and of January 8, 1869, hâve added some force 
to consular certifioates, and given consuls new powers in taking 
dépositions, the law bas not been changed in tbe points in question. 
The application to admit tbe testimony must be denied, but time 
will be granted to procure the original of the bill of lading, or make a 
more satisfactory accounting for its absence. 



The D. J. Polbt* 
(DiOriet Court, E. î). Pennsyhania. June 13, 1882.) 

Admiraltt— Sbevice of TtJGS m BREAmua Icb— A.mouht op Ookpenbation. 
A tender is évidence that something is due, an ackno'wledgment of the f act ; 
and whére the évidence as to the service is in irreconcilable conflict the court 
•will exercise its discrétion as to its value. 

Libel by the owners of the tugs Argonauta and Markee against tbe 
steamer D. J. Foley, to recover compensation for services' rendered. 

It appeared that the steamer, while on a voyage from Philadelphia 
to Honduras, found, after leaving the Delaware breakwater, that her 
stem had been eut by the ice. She put back to the breakwater, 
leakipg, and was there frozen in and unable to proceed. Her cap- 
tain telegraphed to the owners that he could reach New York with 
less difficulty than he could reach Philadelphia, and he was there- 
upon ordered to New York. Subsequently be telegraphed that he 
could probably reach Philadelphia, but to this he reeeived no reply. 
The tugs Argonauta and Markee, which, subsequently to the arrivai 
of the steamer, arrived at the breakwater, broke a channel for the 
steamer and assisted in turning her, whereupon she proceedéd to 
New York. The testimony as to the ciroumstances under which the 
assistance was rendered was conflicting, the libellants asserting that 
it was rendered under the belief, induced by the captaiu of the 
steamer, that their services were required to tow the steamer to Phil- 
adelphia, and respondents alleging that they never made any con- 
tract for towage, and that tbe breaking of the ice by the tugs was 
not done for the benefit of the steamer, but was the necessary conse- 

♦Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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quence of the tugs wbrking their way into tlierfereakwater,i's*'hither 
they were bound for employaient. After libellants had jnade demand 
for compensation, the respondents offered thelm $100 aa a "gratuity" 
for the services, which offer was declined. 

Théodore M. Etting and Henry B. Edmunds,. for libellants. 

Henry G. Ward and Alfred Moore, for respondents. 

Butijeb, D. J. It isdifficult to reach a satiafactory conclusion in 
this case. The testimony is in direct, irreoontiilable conûict/ AU 
that can be determined with certainty is tbati the libellant did render 
valuable services to the respondent. The précise situation of re- 
spondent, the extent of danger and necessity for aid, and the cir- 
cumstances nnder which the libellant afforded assistance, cannot be 
ascertained. For the services a bill of $250 was presented, and the 
respondent tendered $100. It is nôt very important that this tender 
was called a "gratuity." It is évidence that something was due — an 
aeknowledgment of this fact. Considering ail the circumstances in- 
volved, I think it is safe to say the libellant shoiiH receive $180} and 
the évidence does not seem to warrant more. Â decree will be entered 
for this aum. 



The J. t. Easton, etc. 
(District Cowt, E. D. Neia T»rk, June 26, 1882.) 

COLUSrON— At PiBB. 

Yessel in fault for allowing herself to be placed at a pier, lapping tlie star- 
board quarter of another vessel, so as to prevent her from changing her direc- 
tion, as she moved towards the pier, as vessels were being towed out from tlie 
pier, and a collision ensued. 

Hill, Wing <£ Shoudy, for libellant, 

Owen é Gray, for the James T. Easton. 

J. J. Allen, for the Northern Liberty. 

Benediot, d. j. It was no fault of the libellant's boat to be at the 
end of pier 7, North river, because she was called there for the pur- 
pose of towing a canal-boat, to which she was already made fast when 
the collision occurred. Neither was it a fault in the libellant's boat 
that she did not move away from the pier when notified of the ap- 
proach of the Northern Liberty. Beihg lawf ully where she was, she 
was not bound to make a place for the Northern Libei'ty. Besides, 
upon the évidence, there was not time for her to get away, so as to 
avoid collision, after danger of collision was apparent. 
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The, Norih«rii ïjibeEty Wàs guilty of fault in aUowing hegreelf to be 
placed lapping the starboard quarter of tke Gardner ahead of her, ott; 
thé tow, and fast thereto, so tbat when the boats were started by the, 
tugtowards the pier the Northern Liberty could efifect no change in 
her direction by using her belm as she moved towards the pier. If 
the Northern Liberty had been in her place behind the Gardner, 
instead of fast upon the Gardner's starboard quarter, she could hâve 
kept herself off from thé libellant's boat, as the testimony of thô pilot 
of the Gardner clearly ehows. 

, It waa not a fault in thel tng:tQ start the two boats towards the 
piers as she did, for the pilot of the.tug had direoted thstmaster of 
the Northern Liberty to get back tôhis proper position* ^nd had the 
];ight to suppose that his order had been obeyed. The master of the 
Northern Liberty, therefcfre» is àlone responsible for the movement of , 
his: boat towards the piers undér oircumstanoes Which made it impos- 
dlxlejfor him to sheer hiS'bpatioff when he foundi himself approaohr 
ing dangerously near the libellant's boat. 

.The testimony ofthe pflot.of the G*rdner, that he could hâve pre- 
vénteid the collision t)y sheering hia boat andiflodrawing the Northern 
Liberty off shore as they approached the libellant's boat, does not, 
cfist upon the Gardner any responsibility for the collision, for the 
Gardner was ûnder no obligation to direct the course of the Northern 
Liberty, and was guilty of no breach of 4ujy )>^ onùttihg so tp dp. 

The libel against the tug must be dismissed, and a decree entered 
against the Northern Liberty for the damages and costs. 



Thé Pltmpdth EooK, etc. 

", {Diatrici Court, ^.D.îfm York. June 12, 1882.) 

TowASB Bbrvicbs— PasbibnobR Stbameb. 

To entitle à liTsellant tO recoVer 'salvage compënaation for towage-Bervice» 
■ tiè clàiiDâiit's vessel must be sHowà to hâve been in elther actnal orrappre- 
-Kefnded danger 8t- the time the setvicé8"w^ereind6red. 
Pkactice— Costs. • 

Where salvage compensation was çlaimed for tpwage services, and the ^n- 
swer admltted the claimant's liability for a réason^ble towage cpiiQ^nsatipn, 
the libellant recovered a reasonable sum for towage, withbut' costs, anâ'fraa 
adjudged to pay the United States marshal's costs. 

In Admiralty. 
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Thîs^as alibel ûled by the master and owner of the steam-boat 
City of Eiohmond, to recover $5,000 as salvage compensation for 
assistance rendered to the steam-boat Plymouth Eock, under the cir- 
cumstances described in the opinion of the same court, reported in 
The Plymouth Rock, 9 Fed, Rep. 413, 415, et aeg, 

Loremo UUo, for libellant. 

Sidney Chubb, for claimant. 

Beown, D. J. When the aid of the City of Bicbmond was requested 
by the captain of the Plymouth Eock, the latter, as I find upon the 
évidence, was neither in actual nor àpprehended danger, being in tow 
of the Germania, -which was fuUy able to take care of her. The re- 
quest for aid was merely to expedite her passage and to take ofif her 
passengers for their more convenient landing. It is not, therefore, 
a case of salvage on the part of the City of Bichmond. 

The libellant is entitled to areasonable sum for towage and taking 
passengers. If the parties do not agrée, a référence on that point 
may be taken. 

No costs np to this time are allowed, and the libellant should pay 
the disbursements on the arrest of the vessel. The Sébastian Bach, 
ante, 172. 

Note. This case is a corrected report of the same case, found ante, p. 634, 
which was inserted inadverteiitly before the return of the con-eoted proof from 
the judge who rendered the décision. 



Patents for Inventions— Automatic Devices. 

Bridge v. Excelsior Manut'g Co., U. 8. Sup. Ct. Oct. Term, 1881. 
Appeal from the circuit court of the United States for the eastem district of 
Missouri. The décision was rendered by the suprême court of the United 
States. Mr. Justice Bradley delivered the opinion of the court afflrming the 
decree: Cam movements, and others of like character, producing simultane- 
0U8 opérations, according to the needs of the case, such as opening valves on 
a steam-engine, are in such commonuse that it reqmres but little invention to 
adapt them to a particular case; and, when used for an autMnatio device, the 
patentée is only entitled to the précise device which he bas described and 
claimed in bis patent. 

Bobert H. Parkinson, for appellants. 

S. S. Boyd, for appellees. 
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